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vorce. 

40  (625) 


Consideration  of  city  bonds. 

Consideration  of  contract  of 
assignment  of  judgment — 
Consideration  of  note. 

Conspiracy  to  defraud. 

Construction  of  contract — Con- 
struction put  upon  decree  by 
parties. 

Conversion  of  other  property 
allowed  for  in  replevin. 

Coupons,  invalid — Credit  al- 
lowed —  Cross-error  —  Cus- 
tody of  child. 

Debt  or  no  debt — Debt  and 
fraud — Dedication. 

Deed — Deed  of  trust,  held  in- 
valid— Deed  or  mortgage — 
Demand  and  notice — De- 
mise. 

Demurrer  overruled. 

Demurrer  in  equity  sustained 
to  plaintiff's  pleading. 

Demurrer  at  law  sustained  to 
plaintiff's  pleadings  or  evi- 
dence— Leave  to  amend. 

Demurrer  at  law  sustained  to 
plaintiff's  pleadings:  (Illus- 
trative cases — Jurisdiction — 
Several  grounds— Support  of 
wife). 

Demurrer  at  law  sustained  to 
plaintiff's  pleadings:  (Ma- 
terial new  allegation,  what 
does  not  make) . 

Demurrer  at  law  sustained  to 
plaintiff's  pleadings:     (Pre- 
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§  309  sumptions) — Demurrer  to   an- 
swer. 

310.  Detinue — Devise,  validity  of — 

Discovery  in  equity — Distri- 
bution in  equity,  partition. 

311.  Ditch,  old  or  new — Dividends, 

same  or  not — Division  fence 
— Division  line. 

312.  Ejectment:     (Waste). 

313.  Embezzlement  or  no   embez- 

zlement— Employe,  compe- 
tency of — Entry  states 
grounds  of  judgment. 

314.  Equity  and  law:      (Principle 

involved). 

315.  Equity  and  law:   (Bonds,  valid- 

ity of— Cancellation  suit  and 
railroad  fence  —  Considera- 
tion of  ante-nuptial  contract 
— Consideration,  illegal). 

316.  Equity  and  law :    (Conspiracy 

— Contract  or  no  contract). 

317.  Equity  and  law:    (Deceit  and 

rescission — Deed  construed, 
vested  remainder). 

318.  Equity  and   law:     (Equitable 

title  and  legal  title — Forfeit- 
ure) . 
319".  Equity  and  law:  (Fraud — 
Fraudulent  compromise  — 
Fraudulent  conveyance  — 
Fraudulent  issue  of  stock — 
Fraudulent  note  and  mort- 
gage —  Fraudulent  sale  of 
goods  —  Fraudulent  sale, 
"paid  nothing"). 

320.  Equity     and     law:     (Fund — 

Homestead — Interest) . 

321.  Equity  and  law :    (Lease  or  no 

lease). 

322.  Equity  and  law:     (Malicious 

prosecution  and  bill  to  com- 
pel an  assignment  of  stock) . 

323.  Equity  and    law:     (Marriage 

contract  construed — Money 
due — Mortgage,  invalid — 
Parol  agreement  to  purchase 
land — Parol  license  to  oc- 
cupy land). 


§324. 


325. 


326. 

327. 
328. 
329. 

330. 


331. 
332. 

333. 

334. 
335. 


336. 


337. 

338. 
339. 


Equity  and  law:  (Partner 
sues  partner  —  Payment  — 
Purchase  price  of  land  J. 

Equity  and  law :  (Seizin — Set- 
tlement —  Specific  perform- 
ance— Suretyship  —Survey) . 

Equity  and  law :  (Title  to  land 
— Usury —"Water-rights) . 

Executor's  duties. 

Exemption. 

Expenses  of  trustee — Expul- 
sion of  member. 

False  imprisonment  and  mali- 
cious prosecution — Father  of 
child  in  seduction  —  Fix- 
tures. 

Forcible  entry  and  detainer, 
adverse  possession. 

Fraud  in  deed — Fraud  in  exe- 
cution against  the  body — 
Fraud  in  insolvent's  dis- 
charge. 

Fraudulent  conveyance: 
(Deed  not  in  issue — Insol- 
vent's discharge  —  Title 
quieted)— Fraudulent  sale  of 
other  goods. 

Good  wdll  —  Guaranty — High- 
way. 

Husband  and  wife:  (Board 
of  wife — Divorce,  adultery — 
Divorce,  children — Divorce, 
conviction  of  felony  —  Di- 
vorce, cruelty — Divorce,  de- 
sertion—Divorce, ejectment- 
Divorce,  marriage — Divorce, 
property  rights  adjudicated 
— Divoi'ce,  support  and  de- 
sertion —  Divorce,  will  of 
wife.) 

Identity  of  person — Illegality 
— Implied  and  express  con- 
tract with  attorney. 

Individual  property,  trust 
property. 

Injunction. 

Installments :  (Principle  in- 
volved —  Assessments  —  As- 
signment of  lease). 
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5340.    Installments:  {Bona  fide  holder      §359, 
of    bonds — Breach    of    war- 
ranty). 360, 

341.  Installments:     (By-law,  void). 

342.  Installments:     (Consideration 

of  assignment  of  note) .  3G1, 

343.  Installments:     (Consideration        362, 

of  note).  363 

344.  Installments:     (Contract     ad- 

judged  divisible  —  Contract        364, 
never  made — Contract, valid- 
ity of — Execution  of  bonds) .        365, 

345.  Installments:  (Fraud  in  bonds 

—Fraud  in  notes).  366, 

346.  Installments:   (Indorsement —        367, 

Lease,    executed    or    not —        368 
Lease,  length  of — Lease,  rent 
how  payable) . 

347.  Installments:    (Maker   or  in-        369, 

dorser — Ratification  of  town 
bonds— Vendor'  s  lien —        370, 
Wages) . 

348.  Instructions  to  jury— Insurance 

and  reinsurance. 

349.  Interest:  (Payment  of  debt)—        371. 

Interest  and  principal — In-  372. 
tervener — Issues — Joint  ac-  373. 
tors  or  partners.  374, 

350.  Judge's  power  to  act.  375, 

351.  Judgment,    how    collectible — 

Judgment,  validity  of. 

352.  Jurisdiction  of  federal  court —        376. 

Jurisdiction  of  state  court. 

353.  Lease  and  deed — Lease  or  no 

lease — Lease  on  condition —        377. 
— Lease  or  collateral  contract 
—Less  included.  378. 

354.  Lien  of  minister — Lien  on  part- 

nership funds  —  Lien  and  379. 
gift.  380. 

355.  Loan  or  payment — Lost  note.        381. 

356.  Maker  or  no  maker — Malice  or 

no  malice — Malpractice. 

357.  Marriage  settlement,    vesting 

of  estate.  382. 

358.  Mechanic's  lien — Merits  of  re- 

lator—Mi  stake— Money,        383. 
when  paid — Mortgage,  valid- 
ity of.  384. 


Negligence :  (Common-law  and 
admiralty). 

Note  on  condition — Note  not 
due,  described,  but  not  put 
in  issue — Note,  validity  of. 

Notice. 

Office,  title  to — Owner  or  clerk. 

Partner  or  agent  —  Partner, 
general  or  special. 

Partners  or  joint  owners  —  Part- 
ners or  no  partners. 

Partnership  assets — Partner- 
ship debts  paid. 

Partner's  individual  property. 

Pasturage. 

Patent  for  invention— Patent 
for  invention  with  two 
claims. 

Patent  for  land — Pauper  set- 
tled. 

Payment  determined  in  "  ille- 
gality "  proceedings  in  Geor- 
gia— Payment  for  land  by 
partner — Payment  in  land. 

Payment  of  mortgage. 

Payment  of  purchase-money. 

Payment  for  work. 

Performance  of  contract. 

Pleadings  bad,  no  demurrer: 
(Bad  complaint  affirmed  on 
appeal) . 

Pleadings  good,  construed : 
(Dower — Injunction— Prayer 
-Indian  cases). 

Possession — Power  to  sell  in. 

mortgage. 
Preference — "  Prepared  to  keep 
tavern." 

Priorities:  (Costs). 

Quantity  of  lumber  on  hand: 
Railroad  in  street — Realty  and 
personalty  included  in  one 
deed,  recovery  of  realty,  suit 
for  personalty. 
Reasonable  ti  me — Receipts  — 
Receiver,  appointment  of. 

Redemption  —  Reformation  — 
Release. 

Rent:   (Indian  case). 
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385.  Report  of  commissioner,  mas-     §  399. 
ter  or  referee.  400. 

386.  Eight  of  way.  401. 

387.  Salary. 

388.  Services,     value     of  —  Set-off 

ruled  out— Settlement — Spe- 
cial contract. 

389.  Special  verdict  at  law:  (Find-        402. 

ings  exclude  matters). 

390.  Special  verdict  in  equity. 

391.  Specific    performance,    rescis-        403. 

sion— State  court,    federal 

court — Statute  of  limitations        404. 

— Stock,  title  to. 

392.  Street  or  no  street — Substitut-        405. 

ed  contract— Supersedeas — 
Surviving  partner  sued  indi- 
vidually— Swamp  land.  406. 

393.  Taxable— Tax-deed— Taxes  for 

different  years— Tax-title  to        407. 
different  lots — Tax  values.  408. 

394.  Tenancy,    time    of— Tenant        409. 

ousted. 

395.  Title  to  goods  in  assumpsit:        410. 

(Estoppel) . 

396.  Title  to  goods  in  detinue  and        411. 

replevin :  (Presumption — Ti- 
tle in  stranger) . 

397.  Title  to  goods  in  trover:  (Slan- 

der—Theft). 412. 

398.  Title    to    land:    (Bankruptcy 

proceedings — Boundary  suit 
— Claim  case). 


Title  to  land  in  ejectment. 

Title  to  land  in  foreclosure  suit. 

Title  to  land  adjudicated  upon 
a  guardian's  report — Title  to 
land  determined  in  an  in- 
junction suit— Title  to  land 
adjudged  in  suit  on  note. 

Title  to  land  settled:  (Partition 
— Real  action  —  Removing 
cloud) . 

Title  to  land  settled :  (Replevin 
— Tax  proceedings). 

Title  to  land  in  trespass  quare 
clausum  f regit. 

Title  to  land  in  trespass  quare 
clausum  f regit,  what  does  not 
put  it  in  issue. 

Title  to  land  in  water-rights 
cases— Title  to  pew  in  church. 

Trust— Trust  or  no  trust. 

Trust,  technical  or  implied. 

Unsoundness  of  mind  at  differ- 
ent times. 

Use  and  occupation — Usury — 
Value — Void  judgment. 

Water-rights:  (Date  of  deed 
— Issue  uncertain — Mill  uses 
too  much  water — Natural 
water-course  obstructed). 

Will:  (Construed  —  Insanity 
— Probate  denied  — Will  or 
no  will — Will,  validity  of). 


§  280.  Administrator's  current  report,  excepted  to. — If  ex- 
ceptions are  filed  to  a  current  report  of  an  administrator,  and 
are  heard  and  determined  on  the  merits,  the  decree  will  bar  an 
exception  to  a  subsequent  report  for  the  same  cause.1 

Administrator's  final  report. — An  issue  tendered  in  an 
executor's  final  account  which  is  opposed  by  a  creditor  is  res 
judicata.2  After  the  death  of  a  man  and  his  wife,  the  same 
person  was  appointed  administrator  of  each  estate.  He  made 
a  final  settlement  of  the  estate  of  the  wife,  reporting  that  cer- 

1.  Stayner's  Case,  33  O.  St.  481.  252  (7  S.  R.  327).  See  Van  Fleet  Coll. 

2.  Succession  of  Duhe,  42  La.  Ann.     Attack,  §  721,  page  775. 
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tain  property  belonged  to  her.  Some  of  the  heirs  filed  a  peti- 
tion alleging  that  this  property  belonged  to  the  estate  of  their 
father,  and  that  it  had  passed  to  them  under  his  will,  and  upon 
this  question  others  of  the  heirs  took  issue.  But,  after  a  hear- 
ing, the  probate  court  approved  the  report  and  ordered  the 
property  to  be  distributed  as  a  part  of  the  estate  of  the  wife, 
which  was  done.  Afterwards,  the  administrator  filed  a  final 
report  in  the  estate  of  the  husband,  and  the  same  heirs  filed 
objections  upon  the  ground  that  the  property  in  controversy  in 
their  mother's  estate  was  not  included  in  their  father's  estate. 
But  the  action  of  the  court  in  their  mother's  estate  was  held  to 
be  a  bar  to  their  objections.1 


1.  Young  v.  Byrd,—  Mo.  —  (28S.W. 
R.83).  The  court  said:  "The  cause  was 
tried  by  the  court,  and  the  latter  re- 
fused to  declare  the  law  to  be  that  the 
final  settlement  and  order  of  distribu- 
tion in  the  matter  of  the  estate  of  Mrs. 
Kendall  were  a  bar  to  plaintiffs'  main- 
taining the  present  proceeding.  The 
effect  and  force  of  the  final  settle- 
ment of  her  estate  were  those  of  a 
judgment  as  between  the  parties  di- 
rectly affected,  and  then  before  the 
probate  court.  The  administrator  of 
that  estate  was  adjudged  liable  to 
account  in  that  proceeding  to  plaint- 
iffs and  her  other  heirs  for  the  very 
fund  which  plaintiffs  now  seek  to 
show  did  not  of  right  belong  to  the 
assets  of  that  estate.  In  State  v. 
Gray,  100  Mo.  516  (13  S.  W.  R.  806)  it 
was  held  by  this  division,  unanimous- 
ly, that  'final  settlements  of  adminis- 
trators in  the  probate  court  have  the 
force  and  effect  of  judgments,  and  are 
conclusive  as  to  all  matters,  the  proper 
subject  of  account,  included  in  such 
settlements,  and  necessarily  involved 
in  the  final  settlement  thereof.'  This 
being  so,  the  administrator  of  Mrs. 
Kendall's  estate  certainly  was  pre- 
sumptively bound  to  pay  to  the  distri- 
butees their  respective  shares  of  that 


estate  as  ascertained  by  the  final  set- 
tlement. If  the  position  now  taken  by 
plaintiffs  in  this  case  be  correct,  the 
balance  found  in  the  other  case,  as 
payable  to  her  general  heirs  was  too 
large,  by  more  than  $4,000.  Plaintiffs 
were  parties  to  that  proceeding,  and 
sought  to  have  the  fund  now  in  ques- 
tion turned  over  to  them  as  residuary 
legatees  of  Mr.  Kendall  ;  but  the 
probate  court,  though  it  made  no 
specific  finding  upon  that  issue,  did 
in  effect  act  upon  it  by  its  final  order 
of  distribution,  which  adjudged  the 
fund  to  be  a  part  of  that  estate,  con- 
trary to  their  claim  in  that  particu- 
lar. The  controversy  in  the  present 
case  is  whether  or  not  the  disputed 
fund  was  properly  dealt  with  as  part 
of  Mrs.  Kendall's  estate.  The  real 
parties  concerned  in  the  decision  of 
that  issue  were  before  the  probate 
court  in  the  settlement  of  her  es- 
tate. It  is  immaterial  that  the  form3 
in  which  the  same  issue  may  arise  are 
different.  If  it  is  once  finally  decided 
by  a  competent  court  on  the  merits, 
between  the  parties  whose  rights  are 
afterwards  sought  to  be  relitigated,  tho 
decision  binds  them.  Wager  v.  Insur- 
ance Co.,  150  U.S.  99  (14  Sup.  Ct.  55). 
Nor  is  it  essential  that  all  the  parties 
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Administrator  removed. — To  a  suit  by  an  administratrix 
on  a  note,  there  was  a  plea  in  abatement  that,  "  since  the  in- 
stitution of  the  suit  in  this  cause,  the  plaintiff  has  been  re- 
moved from  the  office  of  administratrix  of  this  estate,  after  due 
and  legal  proceedings  had  in  the  premises,"  which,  after  a 
trial,  was  found  to  be  true  and  the  suit  was  abated.  This  was 
held,  in  a  suit  on  the  note  by  her  successor,  to  bar  a  defense 
based  on  the  theory  that  she  had  never  been  removed  from  her 
trust.1  A  judgment  in  favor  of  an  administrator,  in  a  suit  to 
annul  his  letters  upon  the  ground  that  he  procured  them  by 
fraud,  bars  an  action  against  him  for  the  same  cause  to  recover 
the  value  of  lands  sold  by  him.2 

§  281.  Adoption  of  child. — If  the  validity  of  the  adoption  of 
a  child  is  litigated  and  decided,  that  question  is  res  judicata  in 
a  litigation  concerning  other  property,  by  those  claiming 
through  the  parties  to  the  former  suit.3  A,  having  been 
adopted  by  a  widow,  brought  a  suit  to  set  aside  a  lease  made 
by  her,  as  widow,  upon  the  ground  that  she  had  exceeded  her 
power.  B,  a  natural  son  of  hers,  intervened  and  raised  the  is- 
sue with  A  that  he  had  not  been  lawfully  adopted.  B  Mras  de- 
feated on  that  issue,  and  carried  it  to  the  high  court,  where  it 
was  affirmed.  He  then  brought  a  suit  against  A  and  the  wid- 
ow to  set  aside  the  alleged  adoption,  but  the  question  was  de- 
cided to  be  res  judicata.* 

§  282.  Adverse  possession. — In  a  partition  suit,  if  it  is  de- 
termined that  a  person  in  possession  has  no  title,  and  the  land 
is  all  ordered  to  be  set  off  to  the  other  parties,  and  the  cause  is 

to  both  proceedings  are  identical.     It  on  the  court  to  solve  by  an  instruction 

is  very  clear  that  the  fund  in  contro-  when  duly  requested." 

versy  could  not  belong  to  the  distri-  1.  Hill  v.  Huckabee,  70  Ala.  183, 187. 

butees  of  Mrs.  Kendall,  and   also  to  2.  Halbertv.  Alford,  —  Tex.  —  (12S. 

the  estate  of  Mr.  Kendall,  in  the  cir-  W.  R.  77). 

cumstances  shown  by  this  record.  The  3.  Rajah  of  Pittapur  v.  Sri  Rajah 
trial  court,  as  requested,  should  have  Row  Buchi  Sittaya  Garu,  L.  R.  12  In- 
declared  the  legal  force  of  the  judg-  dian  Appeals  16. 

ment  and  record  in  the  wife's  estate  4.  Krishna  Behari  Roy  v.  Brojeswa- 

as  offered  in  evidence.     That  was  a  ri  Chowdranee,  L.  R.  2  Indian  Ap- 

question  of  law,  properly   devolving  peals  Cases  283. 
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continued  to  give  them  an  opportunity  to  agree  on  the  bound- 
aries of  a  homestead,  the  person  thus  in  possession,  when  sub- 
sequently sued  again,  can  not  tack  to  his  possession  since  the 
former  decree  the  time  that  he  held  before  the  decree,  so  as  to 
make  a  title  by  adverse  possession.1  An  adjudication  by  a  jus- 
tice of  the  peace  that  a  person  was  not  a  tenant  during  a  spec- 
ified time,  bars  his  adversary  from  showing  that  he  was,  in  a 
subsequent  action  of  ejectment,  depending  upon  adverse  pos- 
session.2 According  to  this  case,  a  judgment  of  a  justice  of  the 
peace  may  furnish  conclusive  evidence  concerning  the  title  to 
land  over  which  matter  he  would  have  no  jurisdiction,  with 
which  I  do  not  agree. 

§  283.  Affirmance  in  supreme  court  on  one  ground — Ignor- 
ing others. — There  were  two  issues  in  a  cause,  one  for  a  mis- 
joinder of  defendants  and  one  upon  the  merits,  and  both  were 
decided  in  favor  of  the  defendants.  On  appeal,  the  supreme 
court  said  :  "  We  affirm  the  judgment  upon  the  demurrer  for 
this  misjoinder.    The  effect  of  the  judgment  will  not  be  to  pre- 

1.  Bailey  v.  Laws,  3  Tex.  Civil  App.  years  statute.  After  such  a  sale,  he 
529  (23  S.  W.  R.  20).  The  court  said:  no  longer  has  title,  nor  color  of  title, 
"The  judgment  rendered  on  the  14th  within  the  meaning  of  the  law.  We 
of  January,  1882,  was  an  adjudication  think  the  same  effect  should  be  attri- 
of  the  title  of  the  parties  to  the  land  buted  to  this  decree.  After  its  ren- 
in controversy  at  that  date.  No  writ  dition,  neither  Walker  nor  his  heirs 
of  possession  could  have  issued  upon  could  be  said  to  have  either  title 
this  judgment  until  the  partition  or-  or  color  of  title  from  the  sovereignty 
dered  therein  was  made.  Walker  hav-  of  the  soil  to  the  land  of  which 
ing  died  before  this  was  done,  and  no  they  were  thereby  divested.  We  are 
commissioners  having  been  named  to  also  of  opinion  that,  any  right  the  par- 
make  the  partition,  this  suit  was  in-  ties  to  that  judgment  may  have  ac- 
stituted  to  accomplish  that.  Thejudg-  quired  by  reason  of  their  possession, 
ment  was,  however,  final,  as  an  ad-  prior  to  its  rendition,  was  thereby  can- 
judication  of  the  title  to  the  land  from  celed,  in  so  far  as  it  could  be  used 
which  an  appeal  could  have  been  pros-  against  the  successful  party,  or 
ecuted.  This  being  the  nature  of  the  those  claiming  under  him,  and  that 
judgment,  we  think  the  three-years  such  possession  can  not  be  tacked  to 
statute  of  limitation  no  longer  had  ap-  their  possession  since  the  judgment, 
plication.  Grigsby  v.  May,  84  Tex.  to  complete  the  time  required  by  either 
240  (19  S.  W.  Rep.  343),  holds   that,  of  the  statutes." 

after  a  sale  of  the  land  by  the  .owner,  2.  Springs  v.  Schenck,  106  N.  C.  153 

neither  he  nor  those  claiming  under  (11  S.  E.  R.  646).    See  §5,  supra. 
him  can  prescribe   under  the  three- 
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elude  the  plaintiff  from  suing  again  when  the  cause  of  action 
can  be  more  formally  set  out.  Judgment  is  affirmed."  It  was 
held  that  if  the  judgment  below  actually  decided  the  merits  of 
the  case,  it  was  a  bar  to  a  new  suit,  notwithstanding  what  was 
said  to  the  contrary  by  the  supreme  court.  In  other  words,  the 
affirmance  for  the  misjoinder  was  not  a  reversal  of  the  judg- 
ment, so  far  as  it  decided  the  merits.1  A  person,  by  virtue  of 
a  chattel  mortgage,  replevied  property  from  an  officer  who 
had  seized  it  on  execution,  and  the  answer  was,  (1)  that  he 
had  not  been  served  with  any  notice  in  writing,  pursuant  to 
the  statute,  that  the  property  belonged  to  the  plaintiff,  and 
(2)  that  the  mortgage  was  without  consideration  and  void 
as  to  creditors.  Upon  these  issues,  there  was  a  trial  and  judg- 
ment for  the  defendant,  from  which  the  plaintiff  took  an  ap- 
peal to  the  supreme  court,  which  affirmed  the  judgment  upon 
the  ground  that  no  written  notice  had  been  served  upon  the  offi- 
cer, as  required  by  the  statute.  The  plaintiff  then  gave  that 
notice  and  brought  a  new  action  for  conversion.  But  it  was 
decided  that  the  former  action  was  a  bar  ;  that  the  judgment 
rendered  in  the  trial  court  was  founded  on  both  issues,  and  the 
affirmance  upon  the  first  issue  tendered  by  the  answer  was  not 
a  reversal  of  the  judgment  upon  the  second.2  But  as  an  appeal 
in  chancery  vacates  the  decree,  it  follows  that  if  the  chancellor 
decides  two  questions,  and  the  supreme  court  decides  but  one, 
and  declines  to  consider  the  other,  it  will  not  be  res  judicata.3 

§  284.  Age  of  testator. — It  being  the  law  that  a  person  of 
the  age  of  seventeen  years  could  make  a  will  of  personal  prop- 
erty, but  could  not  make  one  in  respect  to  realty  unless  he  was 
twenty-one,  a  record  simply  admitting  a  will  to  probate,  with- 
out showing  the  age  of  the  testator,  does  not  bar  the  heirs 
from  proving  that  he  was  under  age,  and  that  therefore  the 
will  does  not  pass  title  to  land.  The  court  admitted  that  if  it 
had  been  adjudged  that  the  testator  was  of  age,  it  would  have 
been  conclusive,  but  said  that  that  fact  was  not  necessary  to 

1.  People  v.  Skidmore,  27  Cal.  287,        3.  Turley  v.   Turley,    1   Pickle    (85 
292.  Tenn.)  251  (1  S.  W.  R.  891). 

2.  Finch  v.  Hollinger,  46  Iowa  21G. 
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uphold  the  decision,  and  that  no  inference  that  it  had  been  de- 
termined could  be  drawn  from  it.1 

Agency. — A  judgment  determining  that  a  certain  relation 
between  the  plaintiff  and  the  defendant  was  not  that  of  agency, 
is  conclusive  on  that  question  if  it  becomes  material  in  respect 
to  a  different  subject-matter.2 

§  285.  Agreement  declared  void. — If  A  sues  B  to  remove  a 
cloud  upon  his  title  caused  by  the  execution  of  an  agreement 
by  a  pretended  agent  to  sell  the  land  to  B,  a  dismissal  of  his 
bill,  upon  the  ground  that  the  agreement  is  void  for  want  of 
authority  in  the  agent  to  execute  it,  bars  a  suit  upon  it  by  B 
for  a  specific  performance.3 


1.  Dickinson  v.  Hayes,  31  Conn. 
417,  427. 

2.  Wintermute  v.  Cooke,  7  Hun  (14 
N.  Y.  Supr.)  476. 

3.  Gordon  v.  Johnson,  3  Colo.  App. 
139  (32  Pac.  R.  347) .  The  court  said : 
"The  contention  of  plaintiff  is,  that  he 
is  not  estopped  by  the  decree  in  the 
former  case  from  instituting  proceed- 
ings for  specific  performance  of  the 
contract;  that  it  is  not  res  judicata. 
The  contention  of  defendant  is,  that  as 
the  former  suit  was  between  the  same 
parties,  and  involved  the  validity  of 
the  identical  instrument  upon  which 
this  action  is  based,  and  the  finding  of 
the  court  being  that  the  instrument 
was  null  and  void,  no  subsequent  ac- 
tion can  be  predicated  upon  it.  Plaint- 
iff's counsel  admit  in  their  argument 
that  the  former  suit  was  for  the  pur- 
pose of  annulling  the  contract,  and 
for  its  cancellation,  for  the  purpose 
of  removing  the  alleged  cloud  upon 
the  title  to  the  premises,  but  contend 
that  the  decree  entered  is  not  a  bar  to 
the  present  suit,  because  it  resulted  in 
a  dismissal  of  the  plaintiff's  complaint 
in  that  action.  The  contention  of 
plaintiff  in  error,  that  '~n  the  former 
action  Johnson  sought  simply  to  re- 


move the  cloud  upon  his  title  to  the 
premises,  and  that,  when  the  court 
found  that  the  instrument  complained 
of  was  not  a  cloud  upon  his  title,  it 
had  reached  the  limit  of  its  jurisdic- 
tion, by  dismissing  the  bill,  is,  in  our 
judgment,  without  support  in  reason 
or  authority.  It  is  true  that  if  the 
court  had  found  the  instrument  to  be 
valid,  duly  and  regularly  authorized, 
and  on  that  ground  had  dismissed  the 
bill,  it  would  have  been  no  bar  to  the 
future  action  for  specific  performance. 
But  such  is  not  this  case,  and  conse- 
quently the  reasoning  and  illustra- 
tions in  the  brief  are  not  applicable. 
The  main  purpose  of  the  former  pro- 
ceeding was  to  secure  an  adjudication 
relative  to  the  validity  or  invalidity  of 
the  instrument  here  sought  to  be  en- 
forced. This  issue  was  presented  by 
the  pleading,  and  was  directly  ad- 
judicated by  the  decree  of  the  court, 
which  it  had  an  undoubted  right  to 
do.  It  found  that  the  instrument  was 
^oid  for  want  of  authority ;  that  John- 
son was  in  no  way  bound  by  the  ac- 
tion of  Clise ;  that  Clise  had  received 
no  authority,  direct  nor  indirect,  from 
Johnson,  to  make  the  contract;  that 
the    instrument    was    absolutely    in- 
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Agreement  to  credit  account,  validity  of  account. — The 
surety  in  a  judgment  brought  a  suit,  alleging  that  his  co- 
defendant,  being  the  principal  debtor,  and  the  plaintiff  in  the 
judgment,  had  agreed  that  an  account  held  by  his  codefendant 
should  be  credited  on  the  judgment,  and  was  defeated.  This 
was  held  to  show  that  no  such  agreement  was  ever  made,  but 
not  to  bar  the  account  itself,  which  had  been  assigned  to  the 
surety.1 

Agreement  to  divide  property. — A  widow  sued  the  ad- 
ministrator of  her  husband's  estate  to  set  aside  his  will  and  to 
remove  the  defendant  from  his  trust,  and  his  answer,  in  addi- 
tion to  asserting  the  validity  of  the  will  and  of  his  own  ap- 
pointment, alleged  that  he  had  made  an  agreement  to  divide 
the  property  with  her  and  to  give  certain  things  to  her  in  satis- 
faction of  all  her  claims  against  the  estate.  Upon  a  verdict 
simply  finding  that  the  will  was  valid,  a  judgment  was  ren- 
dered in  favor  of  the  defendant  for  costs  and  rents  and  the 
papers  necessary  to  put  him  in  possession;  and,  on  appeal,  the 
court  simply  decided  that  the  will  was  valid  and  affirmed  the 
case.  This  litigation  occurred  in  the  Indian  Territory.  In  a 
subsequent  contest  in  Texas,  it  was  held  that  the  former  record 
failed  to  show  that  the  validity  of  the  alleged  agreement  was 
passed  upon.2  The  court  said:  "Although  the  rule  is  famil- 
iar that  all  matters  put  in  litigation  in  a  prior  suit  which  could 
have  been  decided  are  concluded,  it  does  not  obtain  where  the 
decree  itself  shows  that  the  issue  was  not  passed  on  by  the 
court.     Under  these  principles,   we  think  the  facts  show  be- 

valid,  and  consequently  was  no  cloud  the    instrument  which    he  seeks  to 

upon  the  title  of  Johnson.     Hence  it  enforce.     In  the  former  suit  Johnson 

is  concluded  that  the  relief  sought,  so  denied  the  validity  of  the  instrument, 

far  as  it  affected  the  title  to  the  prem-  declared  it  was  made  without  any  au- 

ises,  could  not  be  granted.    The  ques-  thority  from  him,  and  sought  to  have 

tion  there   and  the  question  here   are  it   removed  and  canceled   upon    the 

precisely  the  same,  to  wit,  the  validity  record  as  being  a  cloud  upon  his  ti- 

or  invalidity  of  the  instrument  sought  tie." 

to  be  enforced.     Here  the  party  seeks        1.  Saltmarsh  v.  Bower,  34  Ala.  613, 

specific  performance  of  a  contract,  and  624. 

must  necessarily  establish  his  right  to        2.  James  v.  James,  81  Tex.  373  (16 

a  decree   by  proving  the  validity  of  S.  W.  R.  1087). 
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yond  controversy  that  the  contention  of  appellants  is  not  sus- 
tained that  any  other  issue  was  determined  by  the  supreme 
court  of  the  Chickasaw  Nation  than  the  validity  of  the  nun- 
cupative will  of  the  decedent,  and  the  appointment  of  an  ad- 
ministrator. It  is  manifest  from  the  verdict  of  the  jury  and 
the  decree  of  the  supreme  court,  that  those  only  were  the  vital 
issues  involved  and  determined  ;  and,  applying,  in  behalf  of 
the  appellant,  the  strongest  language  in  which  the  rule  on 
the  subject  under  discussion  is  couched,  'that  the  decision  of  a 
court  of  competent  jurisdiction  is  conclusive,  not  only  as  to  the 
subject-matter  determined,  but  as  to  every  other  matter  which 
the  parties  might  have  litigated,'  still  it  would  have  no 
application  in  a  second  suit  involving  other  and  different 
questions  and  parties.  It  does  not  appear  that  any  other  ques- 
tion was  involved  in  that  suit  than  the  validity  of  the  will. 
Upon  that  issue  it  was  determined  adversely  to  her,  and  to 
that  extent  it  is  res  judicata,  and  the  court  in  this  case  is  cor- 
rect in  so  finding." 

§  286.  Amended  decree  governs. — If  a  junior  mortgagee  ob- 
tains a  decree  which  bars  the  rights  of  a  senior  mortgagee, 
which  is  afterwards  amended  so  as  not  to  prejudice  his  rights 
under  his  prior  mortgage,  the  decree  is  no  bar  to  a  foreclosure 
by  him.1 

Amount  of  debt. — A  sued  B  and  C  to  foreclose  a  mortgage 
of  $10,000  on  premises  sold  by  B  to  C,  alleging  that  B  had  de- 
livered the  mortgage  to  him,  A,  as  collateral  security  for  a  cer- 
tain note  and  any  other  indebtedness  that  might  thereafter  exist, 
and  that  the  amount  of  the  total  indebtedness  exceeded  $10,000, 
but  did  not  give  the  amount  nor  set  forth  the  items.  C  filed  an 
answer  showing  the  date  of  his  purchase,  and  claimed  that  the 
mortgage  could  not  be  held  to  secure  any  debt  made  after  that 
date.  B  filed  a  cross-bill  asking  for  an  accounting,  but  on  the 
hearing  it  was  dismissed  for  want  of  equity,  and  there  was  a 
special  finding  that  B  was  owing  A  an  amount  exceeding  $10,- 
000,  for  which  the  mortgage  was  held  as  collateral,  and  it  was 

1.  Scribner  v.  York,  88  Iowa  —  (55  N.  W.  E.  10). 
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foreclosed  and  the  premises  sold.  In  "another  suit  between  A 
and  B  it  was  decided  that  this  decree  did  not  fix  the  amount  of 
B's  indebtedness  to  A  at  $10,000  ;  that  the  exact  amount  was 
not  in  issue  ;  that  the  only  issue  was  whether  or  not  it  exceeded 
$10,000,  the  amount  of  the  collateral  security.1 

§  287.  Assets  of  estate. — An  executor  having  paid  money  to 
the  administrator  of  another  person  as  assets  of  that  estate,  and 
reported  that  fact,  filed  a  petition  to  review  the  matter  upon  the 
ground  that  the  money  did  not  belong  to  that  estate,  which  was 
denied.  This  was  held  to  bar  him  from  claiming  the  money 
again  upon  distribution  made  in  the  latter  estate.2 

Assignment  of  mortgage. — If  A  assigns  two  mortgages  to  B 
to  secure  an  indebtedness  of  C,  and,  in  a  suit  by  Bto  foreclose  one 
mortgage,  if  A  denies  the  validity  of  the  assignment  and  seeks 
to  obtain  the  proceeds  of  the  mortgage,  a  decree  against  him  on 
the  merits  bars  him  from  making  the  same  defense  in  a  suit  to 
foreclose  the  other  mortgage,  although  it  is  on  different  prop- 
erty.8 

§  288.  Assumpsit  or  conversion. — In  an  action  to  recover 
the  value  of  logwood,  alleged,  in  different  counts,  to  have 
been  sold  by  defendant  as  agent  of  the  plaintiff,  and  to  have 
been  disposed  of  in  violation  of  instructions,  and  to  have  been 
lost  by  his  carelessness,  a  judgment  for  the  defendant,  after 
a  trial  on  the  merits,  shows  either  that  the  defendant  had  the 
authority  to  make  the  sale  and  had  accounted  for  the  proceeds, 
or  that  he  had  disposed  of  the  goods  wrongfully, but  had  satis- 
fied the  plaintiff  in  some  way  ;  and,  therefore,  it  will  bar  an 
action  for  a  conversion  brought  against  defendant's  vendee.4 

Attachment. — A  judgment  against  the  plaintiff  in  attach- 
ment is  not  conclusive  that  it  was  wrongfully  sued  out,  as  it 
may  have  been  defeated  on  other  grounds.0     But  in  a  suit  on 

1.  Jenkins  v.   International   Bank,  4.  Marsh  v.  Pier,  4  Rawle  273  (26 
111  111.  462,  472.  Am.  D.  131). 

2.  High's  Estate,    136    Pa.  St.   222  5.  Sacket    v.  McCord,  23  Ala.   851, 
(20  Atl.  R.  422).  854. 

3.  Flanagin  v.  Thompson,  9  Fed.  R. 
177. 
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the  bond,  a  judgment  for  the  plaintiff  in  the  main  proceeding 
is  a  conclusive  defense,1  while  a  judgment  for  the  defendant  is 
conclusive  that  the  original  proceeding  was  wrongful.2 

§  289.  Bankruptcy  and  insolvency. — A  refusal  of  a  dis- 
charge by  a  bankruptcy  court  bars  a  discharge  for  the  same 
cause  by  a  state  court  of  insolvency.3  If  a  discharge  in  pro- 
ceedings of  insolvency  is  pleaded  as  a  reason  for  staying  an 
execution  on  a  judgment,  the  pleadings  upon  which  it  is 
founded  will  be  examined  to  determine  what  the  claim  sued 
upon  was.4  An  insolvent  can  not  be  twice  tried  for  the  same 
fraudulent  acts  by  the  same  creditors.5 

§  290.   Bar  and  abatement. — If  there  are  two  issues,  one  in 

bar  and  one  in  abatement,  namely,  that  the  action  is  prema- 
ture, a  finding  of  both  in  favor  of  the  defendant  and  a  judg- 
ment will  bar  a  new  suit.6  An  order  for  the  support  of  a 
bastard  child,  made  by  a  court  of  petty  sessions,  upon  the 
complaint  of  a  "reputable  person,"  concludes  the  defendant 
from  showing  that  he  is  not  the  father  in  a  subsequent  proceed- 
ing for  further  support.7 

Bill  of  sale. — If  a  person  replevies  goods  from  the  sheriff 
by  virtue  of  an  alleged  bill  of  sale,  and  is  defeated  upon  the 
ground  that  the  instrument  is  a  mortgage,  he  can  not  main- 
tain a  new  suit  upon  it  against  the  same  parties  to  foreclose  it 
as  a  mortgage.8  The  court  said  :  "The  main  contention  of  the 
respondents  is  that  the  case  of  Sayward  v.  Nunan  (6  Wash.  87, 
32  Pac.  R.  1022),  is  res  judicata  of  the  case  at  bar;  and  this 
point,  we  think,  is  well  taken,  for,  while  there  is  considerable 
conflict  of  authority  on  this  branch  of  the  law  of  estoppel,  we 
think  there  can  be  found  no  case  so  liberal  as  to  allow  a  rein- 
vestigation by  the   courts   of  a  case   like  this.     We  have  ex- 

1.  Durr  v.  Jackson,  59  Ala.  203.  6.  Sheldon  v.    Edwards,    35  N.   Y. 

2.  Trentman  v.  Wiley,  85  Ind.  33.  279,  286. 

3.  In  re  Smith,  68  Cal.  203  (8  Pac.R.  7.  Hanley  v.  McMasters,  15  Victor- 
881).  ianLaw322. 

4.  Carit  v.  Williams,  74  Cal.  183  (15  8.  Sayward  v.  Thayer,  9  Wash.  22 
Pac.  R.  751).  (36  Pac.  R.  966). 

5.  Leland  v.  Rose,  11  La.  Ann.  268. 
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amined  the  cases  cited  by  appellants,  and  do  not  think  they 
sustain  their  contention.  The  general  doctrine  is,  that  the  plea 
of  res  judicata  applies,  except  in  special  cases,  not  only  to 
points  upon  which  the  court  was  actually  required  by  the  par- 
ties to  form  an  opinion  and  pronounce  a  judgment,  but  to 
every  point  which  properly  belonged  to  the  subject  of  litiga- 
tion, and  which  the  parties,  exercising  reasonable  diligence, 
might  have  brought  forward  at  the  time.  While  it  is  true  that 
it  was  determined  in  the  former  action  that  the  instrument  in 
question  was 'not  a  bill  of  sale,  yet  the  object  of  that  action  was 
not  merely  to  obtain  the  naked  possession  of  the  property  in 
dispute,  but  was  to  prevent  its  subjection  to  the  execution  of 
the  judgment  creditors.  Say  ward  alleged  ownership  of  the 
property  by  reason  of  this  bill  of  sale,  while  the  contention  of 
the  respondents  was  that  they  had  a  right  to  sell  the  property, 
and  have  the  proceeds  applied  on  their  judgment.  It  would  be 
barren  litigation,  indeed,  to  determine,  by  expensive  litigation, 
that  Sayward  was  not  entitled  to  the  possession  of  these  logs, 
if,  after  the  determination  of  that  question,  the  same  forum 
would  deprive  the  judgment  creditors  of  the  fruits  of  their  liti- 
gation. The  same  instrument  upon  which  Sayward  founded 
his"  claim  in  that  case  is  the  basis  for  his  action  in  this  case. 
The  judgment  was  that  he  return  the  property,  or,  if  that 
could  not  be  done,  that  he  should  pay  the  amount  due  to  the 
execution  creditors.  That  is  the  judgment  pronounced  by  the 
superior  court,  and  affirmed  by  this  court.  It  appears  from  the 
complaint  in  this  action  that  the  property  was  not  returned,  but 
was  retained,  by  Sayward.  This  was  the  obligation  he  took 
upon  himself  when  he  commenced  the  action,  namely,  to  re- 
turn the  property,  or  pay  its  value;  and  if  this  judgment, 
so  rendered,  and  so  affirmed  by  the  appellate  court,  is  to  be 
rendered  useless  and  of  no  avail  until  some  other  case,  which 
appellant  sees  fit  to  institute,  is  determined  by  the  same  court, 
then  the  doctrine  that  the  law  does  not  favor  multifarious  suits 
certainly  will  not  obtain.  The  judgment  in  the  former  case 
was  the  determination  of  the  rights  of  the  parties  as  to  this 
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particular  property.  The  determination  was,  that  it  should  be 
subjected  to  the  payment  of  the  judgment  obtained  by  the  ex- 
ecution creditors,  and  that  judgment  is  final  and  conclusive. 
Under  our  system  of  pleading,  the  appellants  had  a  right  to 
have  all  their  rights  determined  in  one  action.  The  presump- 
tion is  that  they  were  determined,  and  that  when  the  judg- 
ment was  rendered  the  litigation  was  ended." 

§  291.  Bond,  date  of. —  A  Mississippi  statute  authorized 
the  lessees  of  the  penitentiary  to  transfer  their  lease  of  it  and 
of  the  convicts  to  a  railroad  company,  which  was  required  to 
give  a  bond  to  perfprm  the  conditions  of  the  lease,  and  provid- 
ed that  the  transfer  should  release  the  lessees  from  any  further 
liability  to  the  state.  In  an  action  by  the  state  on  the  lease, 
the  lessees  pleaded  in  bar  a  transfer  to  the  railroad  company 
on  October  20,  without  the  execution  of  a  bond,  and  the  ques- 
tion whether  or  not  that  was  a  good  plea  was  submitted  to  the 
supreme  court,  which  decided  that  it  was  good.  On  the  trial, 
the  transfer  given  in  evidence  showed  that,  while  it  was  signed 
on  October  20,  it  was  not  to  take  effect  until  December  20,  and 
the  question  arose  whether  or  not  the  variance  of  two  months 
in  the  date  destroyed  the  effect  of  the  adjudication  of  the  su- 
preme court  so  as  to  leave  the  question  of  the  validity  of  the 
transfer  open  for  further  consideration.  It  was  held  that  it 
did  destroy  it,  and  the  transfer  was  decided  to  be  invalid.1 

1.  State  v.   Hamilton,  67  Miss.  217  fore  the  decision  of  the  judges  that 

(Hamilton  v.  State,  8  S.  E.  761).   The  the    plea  was    valid    necessarily  in- 

courtsaid:    "  The  plea  averred  a  pres-  eluded  an  adjudication  that  the  act 

ent  transfer  in  writing,  made  and  ac-  done,  as  therein  recited,  was  lawfully 

cepted  on  the  20th  of  October,  while  done  at  the  time  set  forth.     But  an- 

the    instrument    introduced    in    evi-  other   result,    also,   follows   the   pre- 

dence,  though  subscribed  by  the  par-  mise  that  the  time  when  the  act  was 

ties  on  that  date,  was  by  its  express  done    was    of    its    essence,    namely, 

terms  to  be  operative  only  on  the  20th  that,  being  material,  it  must  be  proved 

day  of  December  following,  or  so  soon  as  laid ;  failing  in  which  the  plea  is 

thereafter  as  practicable.     The  princi-  not  sustained.  It  is  only  by  the  appli- 

ple  invoked  by  counsel  for  the  defend-  cation  of  the  technical  rule  that  what 

ants  operates  in  both  directions,  and  is  included  in  a  decision  becomes  res 

is  fatal  to  their  contention.  Time,  they  judicata,  even  though  the  attention  of 

say,  was  of  the  essence  of  the  act  done,  the  court  may  not  have  been  called 

as  set  forth  in  the  fifth  plea,  and  there-  to  it,  the  argument  is  made  of  the  con- 
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Bonds,  validity  of. — If  the  holder  of  municipal  bonds  ap- 
plies for  a  writ  of  mandamus  to  compel  the  levy  of  a  tax  for 
their  payment,  a  denial  of  the  writ  upon  the  ground  that  the 
bonds  were  issued  without  legal  authority  is  a  bar  to  further 
proceedings  to  collect.1 

Bond  in  replevin. — A  judgment  abating  an  action  of  re- 


clusive effect  of  the  former  decision  in 
this  cause  on  the  validity  of  the  de- 
fense set  up  in  this  plea.  In  fact, 
neither  the  attention  of  the  judges  nor 
of  counsel  was  directed  to  the  question 
of  time  as  an  important  factor  in  the 
investigation.  The  concession  of  coun- 
sel that  it  was  not  material  was  ac- 
cepted as  true ;  and  the  other  question 
involved,  on  the  decision  of  which  it 
was  supposed  the  determination  of  the 
cause  would  ultimately  turn,  was  con- 
sidered without  regard  to  the  time 
when  the  transfer  was  attempted  to  be 
made.  But  the  conclusive  effect  of  the 
former  judgment  is  confined  to  the 
facts  set  up  in  the  plea.  It  can  not  be 
applied  to  a  different  and  later  assign- 
ment. It  has  not  been  decided  that  a 
transfer  made  on  December  20 — the 
time  when  the  one  in  evidence  be- 
came operative  —  would  have  been 
valid,  and,  since  we  are  not  controlled 
by  any  former  adjudication  in  the 
cause  to  the  contrary,  we  confidently 
decide  that  it  would  not  have  been." 
1.  Louis  v.  Brown  Township,  109  U. 
S.  162,  166  (3S.  C.  B.  92).  The  court 
said:  "In  the  mandamus  case  the 
plaintiff  was  the  owner  of  the  bonds, 
and  the  present  plaintiff  is  bound  by 
the  privity  of  a  subsequent  holder  of 
them.  The  defendants  in  that  case 
are  the  defendants  in  this,  so  that  the 
action  is  now  between  parties  on 
whom  that  judgment  is  binding.  The 
only  objection  made  to  this  is  that 
while  the  statute  of  Ohio  makes  a 
judgment  on  mandamus  a  bar  to 
another    civii    action  if    the   writ  is 


granted,  it  does  not  so  declare  if 
it  is  refused.  The  words  of  the  statute 
are  not  presented  to  us,  nor  any  decis- 
ion of  the  courts  of  that  state  cited  to 
sustain  the  proposition.  It  is  easy  to 
see  why  the  statute  should  declare 
that  if  a  party  has  had  a  recovery  of 
what  he  claims  by  a  writ  of  manda- 
mus, the  other  party  should  not  also 
be  harassed  by  another  action  for  the 
same  demand.  But  it  would  not  fol- 
low that  if  a  mandamus  was  refused  on 
grounds  which  were  conclusive  against 
the  right  of  the  plaintiff  to  recover 
in  any  action  whatever,  the  judgment 
would  not  be  a  protection  when  such 
other  action  was  brought.  That  was 
the  case  before  us.  The  ground  of  the 
court's  judgment  in  denying  the  man- 
damus was  not  left  to  inference,  how- 
ever strong  that  inference  might  be 
from  the  pleadings,  but  the  court  de- 
clared, in  positive  terms,  that  'the 
supposed  bonds  or  undertaking  and 
coupons,  in  the  writ  mentioned,  were 
issued  by  the  defendants  without  any 
legal  power  or  authority,  *  *  *  and 
without  any  legal  power  or  authority 
to  make  the  supposed  subscription  to 
the  capital  stock  of  the  railroad  com- 
pany, and  that  the  supposed  subscrip- 
tions, and  the  supposed  bonds  and 
coupons  are,  for  that  reason, absolutely 
void,'  and  that  defendants  are  not  es- 
topped to  set  up  the  invalidity  of  the 
instruments.  Here  is  not  only  a  denial 
of  the  writ  of  mandamus,  but  an  ad- 
judication that  in  the  hands  of  Hopple 
the  bonds  now  in  suit  were  absolutely 
void." 
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plevin  because  of  the  informality  of  the  bond,  and  ordering  a 
return  of  the  goods,  is  conclusive,  in  a  suit  on  the  bond,  as 
to  all  matters  adjudicated.1 

§  292.  Boundaries. — The  settling  of  confused  and  disputed 
boundaries  between  lands  is  an  ancient  head  of  equity  juris- 
diction; and  that  the  decree  can  not  be  used  as  evidence  in  a 
suit  between  the  same  parties  concerning  the  title  is  also  well 
settled ;  yet,  just  why  it  is  not  res  judicata  in  respect  to  the 
latter  issue  as  well  as  to  the  former  is  a  very  fine  question. 
The  best  and  most  complete  exposition  of  that  question  that  I 
have  seen  is  in  a  late  case  from  Oregon.2  In  that  case  the 
court  said:  "The  contention  for  the  plaintiff  is  that  the 
decree  rendered  in  the  former  suit  between  these  parties  is  no 
bar  to  the  present  suit  to  quiet  title  to  the  land  in  controversy. 
While  it  is  admitted  that  the  defendants  set  up  as  a  defense  in 
the  former  suit  adverse  possession  for  the  statutory  period  to 
the  land,  and  that  issue  was  joined,  and  evidence  taken  upon 
it,  and  reported  to  the  court,  nevertheless  it  is  insisted  that 
that  matter  was  outside  of  the  jurisdiction  of  the  court,  as  it 
affected  title,  and  consequently  that  no  valid  decree  could  be  I 
founded  on  it ;  and  further,  that  that  matter,  as  a  defense,  ^ 
was  not  considered  by  the  court,  as  its  decree  simply  deter- 
mined the  location  of  the  disputed  line,  and  directed  the 
appointment  of  viewers  to  locate  it  by  proper  monuments 
upon  the  ground.  This  view  is  based  on  the  fact  that  the 
decree  in  the  former  suit  merely  determined  the  boundary 
line  between  the  adjoining  lands  of  the  plaintiff  and  the 
defendants,  reinforced  by  the  assumption  that  the  act  of 
the  legislature  giving  to  courts  of  equity  jurisdiction  to 
try  cases  wherein  a  dispute  exists  between  owners  of  adjoin- 
ing lands  concerning  their  boundaries,  limits  and  confines 
such  jurisdiction  to  the  ascertainment  and  location  of  the 
boundary  lines,  and  can  not  be  extended  to  the  determination 

1.  Tuck  v.  Moses,  58  Me.  461,  474.  2.  King  v.  Brigham,  23  Oregon  262 

(31  Pac.  R.  601)— by  Lord,  J. 
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of  title. "'  "*  *  *  There  is  a  clear  distinction  between  a  dis- 
pute about  the  title  to  lands  and  a  dispute  about  boundary  lines. 
It  is  the  confounding  of  these  two  questions,  or  regarding  them 
as  identical,  that  has  sometimes  misled  parties  in  seeking  their 
remedies.  In  a  previous  suit  between  these  parties,  the  ques- 
tion determined  was  not  title,  but  the  boundary  line  between 
the  King  and  Lownsdale  claims.  In  that  case  the  confusion 
of  the  boundary  was  occasioned  by  the  displacement,  from  nat- 
ural causes,  of  the  tree  or  monument  at  the  northeast  corner  of 
the  King  claim.  It  appears  that  the  initial  point  of  the  King 
claim  was  undisputed,  but,  if  the  monument  at  its  north- 
east corner  as  actually  located  could  be  ascertained,  the 
boundary  line  in  dispute  would  be  a  straight  line.  In  his 
suit  the  plaintiff  designated  and  claimed  a  certain  line  to  be 
the  boundary,  which  the  defendants  denied,  and  alleged  and 
claimed  another  and  different  line  to  be  the  boundary  of  these 
adjoining  lands.  It  is  true  that  the  defendants  set  up  as  a 
separate  defense  title  by  adverse  possession,  which  the  plaint- 
iff denied;  but  the  court  properly  ignored  its  consideration, 
and  confined  the  jurisdiction  to  ascertaining  and  locating  the 
boundary  in  dispute.  It  is  clear,  then,  that  the  case  not  only 
related  merely  to  the  question  of  boundary,  but  that,  within 
the  purview  of  the  statute,  it  did  not,  and  could  not,  extend  to 
title." 

1.  The  court  further  said :  "In  Speer  Wake  v.  Congers,  2  Cox  360,  however,. 
v.  Crawter,  2  Mer.  417,  the  master  of  Lord  Northington  held  that  it  was  in 
rolls  criticised  the  exercise  of  such  the  case  of  manors  that  the  exercise 
jurisdiction  without  some  equitable  of  the  jurisdiction,  'which  had  been 
ground  to  support  it,  asking :  'On  what  assumed  of  late,'  was  peculiarly  objec- 
principle  can  a  court  of  equity  inter-  tionable.  He  refused  either  to  grant  a 
fere  between  the  two  independent  commission  or  to  direct  an  issue.  So 
proprietors,  and  force  one  of  them  to  did  Lord  Thurlow  in  the  case  of  two 
have  his  rights  tried  and  determined  parishes.  St.  Luke's  v.  St.  Leonard's, 
in  any  other  than  the  ordinary  legal  2  Anst.  386,  395.  In  the  same  case  of 
mode  in  which  questions  of  property  Wake  v.  Congers,  Lord  Northington 
are  tried?  In  some  cases,  certainly,  says  that,  'in  his  apprehension,  this 
the  court  has  granted  commissions  or  court  has  simply  no  jurisdiction  to  set- 
directed  issues  on  no  other  apparent  tie  the  boundaries,  even  of  land,  un- 
ground  than  that  the  boundaries  of  less  some  equity  is  superinduced  by 
manors    were    in    controversy.'      In  the  act  of  the  parties.'  " 
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Boundary. — A  decree  settling  a  disputed  boundary,  if  the 
titles  are  not  in  dispute,  bars  a  second  suit.1 

§  293.  Breach  of  warranty  and  fraudulent  conduct. — A  con- 
veyed or  "retroceded"  land  to  B,  with  warranty,  and  B  after- 
wards conveyed  to  C  with  warranty.  In  the  meantime,  by 
reason  of  the  failure  to  record  the  conveyance  from  A  to  B, 
the  former  made  a  mortgage  to  an  innocent  person,  who  evicted 
C.  C  then  sued  B  on  his  warranty,  and  B,  having  pleaded  all 
the  facts  concerning  the  conduct  of  A,  called  him  in  as  a  war- 
rantor to  defend  the  case.  A  demurred  to  the  plea  of  B,  which 
was  sustained.  C,  having  recovered  of  B,  he,  B,  sued  A,  not 
on  his  warranty,  but  for  damages  for  his  wrongful  conduct.  A 
contended  that  the  ruling  upon  his  demurrer  to  B's  plea  in  the 
former  case  was  a  bar,  but  this  contention  was  denied  upon 
the  ground  that  "the  sameness  of  the  capacity  of  the  liti- 
gants" did  not  exist — one  cause  being  ex  contractu  and  the 
other  ex  delicto.2  The  court  said:  "The  distinction  between 
the  cause  of  action  set  out  in  the  answer  referred  to,  and  the 
one  set  out  in  the  plaintiff's  petition,  is  so  clear  and  well  de- 
fined as  to  require  no  extended  argument.  The  call  in  war- 
ranty was  predicated  upon  a  suit  against  the  defendant,  Amet, 
on  a  breach  of  her  contract  of  warranty  in  an  act  of  sale, 
while  the  suit  of  the  plaintiff,  Volcy  Amet,  is  one  sounding  in 
damages  ex  delicto.  The  very  reason  that  the  exception  in  that 
suit  prevailed  is  the  one  why  the  one  tendered  in  this  case 
should  not.  In  order  to  constitute  a  decree  of  court  res  judi- 
cata, three  things  must  concur  in  respect  to  the  object  of  the 
suit  or  the  cause  of  action,  namely :  (1)  The  thing  demanded 
must  be  the  same;  (2)  the  demand  must  be  founded  on  the 
same  cause  of  action ;  ( 3 )  the  demand  must  be  formed  by  the 
parties  'against  each  other,  in  the  same  capacity. '  In  the  former 
suit  of  Boyer  v.  Amet  the  demand  to  which  the  defendant, 
Amet,  sought,  by  her  answer,  to  make  Boyer  a  party,  was  not 
a  demand  made  against  him  in  the  same  capacity  as   that  to 

1.  Bird  v.  Montgomery,  34  Tex.  713.        2.  Amet  v.  Boyer,  43  La.  Ann.  562 

(9S.  R.  622). 
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which  he  is  made  a  party  in  this  suit.  This  is  evident.  Hence 
the  plea  must  fail  the  defendant,  because  it  is  wanting  in  its 
most  vital  and  essential  element ;  that  is,  sameness  of  capacity 
of  the  litigants." 

§  294.  Chattel  mortgage. — If  a  chattel  mortgage  is  contested 
in  an  action  of  replevin,  and  found  to  be  valid,  its  validity 
can  not  be  questioned  in  another  suit  between  the  parties  or 
their  privies.1 

City  funds. — If  a  judgment  against  a  city  also  determines 
the  amount  of  funds  in  its  possession  and  the  pro  rata  share 
to  which  the  plaintiff  is  entitled,  this  can  not  be  used  to  defeat 
an  action  to  revive,  as  it  does  not  determine  that  the  city  is  not 
liable  to  pay  the  balance  when  it  obtains  funds.2  The  court 
said:  "It  is  urged  that  the  judgment  made  the  basis  of  this 
action,  wherein  the  appellant  was  commanded  to  pay  to  the 
appellee  the  sum  of  $1,600  as  his  pro  rata  of  the  fund  then  on 
hand,  subject  to  the  payment  of  market-house  bonds,  oper- 
ates as  a  bar  to  the  relief  now  sought.  There  are  no  facts  shown 
which  could  give  the  judgment  that  effect.  It  simply  deter-, 
mined  the  validity  of  appellee's  claim,  and  how  much  of 
the  fund  then  on  hand  he  was  entitled  to  have  appropriated ' 
towards  its  payment.  So  far  as  it  looked  to  the  satisfaction  of 
his  claim,  and  directed  a  peremptory  mandamus  to  issue  to 
enforce  the  payment,  this  was  in  the  nature  of  process  which 
could  not  deprive  him  of  the  right  to  any  other  or  further 
legal  process  found  to  be  necessary  to  enable  him  to  enforce 
the  payment  of  the  debt  adjudged  to  be  due  him." 

City  rights. — In  a  contest  between  a  city  and  a  gas  company 
over  the  right  of  the  city  to  regulate  the  price  of  gas,  the  com- 
pany claimed  that  a  record  of  a  former  suit  showed  that  the 
question  was  res  judicata.  But  as  the  decision  might  have 
been  made  without  regard  to  that  question,  the  claim  was 
denied.3 

1.  Hoppin  v.   Avery,  87  Mich.  551        3.  City  of  Zanesville  v.  Zanesville 
(49  X.  W.  R.  887).  Gas-Light  Co.,  1  Ohio  C.  C.  123, 

2.  City  of  Houston  v.  Voorhies,  70 
Tex.  356  (8  S.  TV.  E.  109). 
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Claim  case  in  Georgia. — If  a  person  recovers  two  judg- 
ments on  the  same  day  against  the  same  defendant,  and  an  exe- 
cution on  each  ic  issued  and  levied  at  the  same  time  on  the  same 
property,  a  judgment  in  his  favor  in  a  claim  contest  concern- 
ing the  right  to  levy  one  of  the  writs,  bars  the  claimant  from 
contesting  the  other.1  So  an  adjudication  that  property  is  not 
subject  to  levy  in  a  claim  case  is  conclusive  in  a  subsequent 
action  of  trespass  for  the  same  levy.2 

Compromise  after  suit. — A  person  sued  a  railroad  company 
for  damages  caused  by  a  personal  injury,  and,  pending  the  ac- 
tion, a  compromise  was  made  and  reduced  to  writing  in  which 
it  was  stipulated  that  he  should  have  a  judgment  for 
a  specified  sum,  and  that  the  company  should  give  him 
permanent  employment  as  flagman.  In  entering  the  judg- 
ment upon  this  agreement,  it  was  copied  into  the  entry, 
but  there  was  no  decree  in  reference  to  the  future  em- 
ployment. Afterwards,  he  sued  the  company  for  a  failure  to 
carry  out  the  latter  stipulation,  and  its  contention  was  that  the 
whole  contract  was  merged  in  the  original  judgment.  The 
court  said:3  "The  basis  of  the  argument  of  counsel  for  ap- 
pellant is,  that  the  stipulation  in  relation  to  the  future  em- 
ployment of  appellee  contained  in  the  compromise  agreement 
was  merged  in  the  judgment  rendered  in  his  favor.  In  this 
view  counsel,  in  our  opinion,  are  mistaken.  In  that  case  the 
cause  of  action  was  the  injuries  sustained  by  appellee.  The 
agreement  that  judgment  should  be  rendered  in  his  favor  was 

1.  Johnson  v.  Lovelace,  61  Ga.  62.  only  prima  facie  evidence  that  it  was 

2.  Holton  v.  Taylor,  80  Ga.  508  (6  S.  not  subject.  We  think,  however,  that 
E.  R.  15).  The  court  said:  "We  the  judgment  of  the  court  between 
think  the  court  erred  in  not  giving  the  these  parties  finding  the  property  not 
charge  set  out  in  the  motion.  The  re-  subject,  instead  of  being  prima  facie 
quest  of  the  plaintiff  did  not  state  the  only,  was  conclusive,  and  if  the  plaint- 
law  as  strongly  as  he  was  entitled  iff  had  requested  the  court  so  to  charge 
to  have  it  stated.  The  request,  in  the  jury,  we  think  it  ought  to  have 
substance,  was  that  the  court  should  done  so." 

charge  the  jury  that  if  they  believed  3.  Louisville,  N.  A.  and  C.  Ry.  Co. 

that  the  court  that  tried  the  claim  case  v.  Terrell,  —  Ind.  App.  —  (39  N.  E. 

had  found  the  property  not  subject,  R.  295). 
the  judgment  of  that  court  would  be 
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a  part  only  of  the  consideration  for  the  compromise.  The  rec- 
ord discloses  that  the  judgment  was  rendered  in  pursuance  of 
the  stipulation  in  the  agreement.  It  clearly  appears  that  no 
judgment  was  in  fact  rendered  on  that  part  of  the  agreement 
which  provided  for  appellee's  future  employment.  The  agree- 
ment provided  for  a  full  and  complete  settlement  of  the  dam- 
ages claimed  by  him  in  that  case,  and  expressly  stipulated  that, 
in  addition  to  the  money  judgment  rendered  by  the  court,  he 
should  have  future  permanent  employment.  The  judgment 
rendered  in  that  action  shows  that  this  was  the  construction 
placed  on  the  agreement  by  the  court  and  the  parties.  This 
action  is  based  on  that  part  of  the  agreement  in  relation  to  the 
future  employment.  The  agreement  was  set  out  in  full  in  the 
judgment  in  the  former  action,  and  it  is  evident  that  the  tran- 
script of  the  judgment  was  read  in  evidence  on  this  trial  in 
order  to  get  the  agreement  in  relation  to  the  employment  of 
appellee  before  the  jury.  It  was  conceded  that  the  judgment, 
with  interest  and  costs,  had  been  fully  paid.  There  was  no  ob- 
jection to  the  introduction  of  the  transcript  containing  a  copy 
of  the  agreement  in  evidence,  on  the  ground  that  the  original 
agreement  was  the  best  evidence.  As  we  view  the  case,  there 
was  no  error,  under  the  circumstances,  in  overruling  the  ob- 
jection made  to  the  introduction  of  this  evidence." 

§  295.  Consent  to  separation  in  divorce. — If  a  husband 
sues  for  a  divorce  on  the  ground  of  desertion,  and  her  defense 
is  that  the  separation  was  by  consent,  and  also  that  it  was  jus- 
tifiable because  of  cruelty  and  neglect  to  provide  a  suitable 
maintenance,  a  decree  in  her  favor  can  not  be  used  to  estab- 
lish the  fact  that  the  separation  was  by  consent,  in  a  new  suit 
by  her  for  a  divorce,  because  it  is  uncertain  on  which  issue  the 
decree  was  given.1 

§  296.  Consideration  of  city  bonds. — The  charter  of  a  city 
authorized  its  council,  whenever  a  majority  of  its  qualified 
voters  required  it,  to  take  stock  in  any  chartered  company  for 

1.  Lea  v.  Lea,  99  Mass.  493  (96  Am.  D.  772). 
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making  "  roads  "  to  that  city,  and  to  make  and  sell  its  bonds 
to  pay  for  them.  Under  this  charter,  the  city  issued  bonds  to 
a  railroad  company  authorized  to  construct  its  road  ' '  on  the 
most  direct  and  practical  route,"  between  two  points  named. 
The  bonds  recited  that  they  were  issued  in  payment  of  a  sub- 
scription of  stock  in  the  company  named,  made  by  the  city  by 
order  of  its  council  in  pursuance  of  its  charter.  The  company 
transferred  the  bonds  to  A,  and  the  interest  on  certain  of  their 
coupons  being  unpaid,  he  brought  a  suit  to  recover  it,  alleg- 
ing that  the  city,  under  the  authority  of  its  charter,  subscribed 
for  $50,000  of  the  stock  of  the  company ;  that  the  company 
was  chartered  to  construct,  and  was  then  constructing,  a  rail- 
road to  the  city  ;  that  a  majority  of  the  qualified  voters  had 
assented  to  the  subscription ;  that  the  city  issued  and  sold  the 
bonds  to  raise  the  funds  to  pay  for  the  stock,  and  that  he,  the 
plaintiff,  purchased  them.  The  answer  of  the  city  was,  (1) 
that  the  location  of  the  railroad  was  not  established  through 
the  city  until  after  the  subscription ;  and  ( 2 )  that  the  com- 
pany was  not  chartered  to  construct,  and  was  not,  at  the  date 
of  the  subscription,  constructing  a  railroad  to  the  city.  A 
demurrer  was  sustained  to  the  first  paragraph  of  this  answer, 
and  to  the  second  A  replied  that  the  company  located  its  road 
through  the  city  before  the  bonds  were  delivered,  to  which 
reply  a  demurrer  was  overruled  ;  whereupon,  the  record  recit- 
ing that  "the  said  city,  not  desiring  to  controvert  the  facts 
stated  in  said  reply,  but  admitting  the  same,"  a  judgment  was 
rendered  for  the  plaintiff.  Another  series  of  coupons  on  the 
same  bonds  having  become  due,  A  brought  suit  upon  them, 
making  the  same  allegations  as  in  the  former  case,  and  the 
special  pleas  were,  that  the  bonds  were  void,  (1)  because  issued 
without  consideration;  (2)  because  the  company  was  not 
chartered  to  construct  a  railroad  to  the  city;  (3)  because  a 
majority  of  the  qualified  voters  of  the  city  had  not  signified 
their  assent ;  ( 4  )because  the  railroad  company  was  not  chart- 
ered to  make  a  road  to  the  city ;  ( 5 )  because  the  subscription 
was  made  and  the  bonds  issued  before  the  road  was  located  to 
the  city,  and  before  the  railroad  company  had  resolved  to  make 
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such  location;  (6)  because  the  stock,  before  its  issue  to  the 
defendant,  became  wholly  worthless  through  the  mismanage- 
ment of  the  directors ;  ( 7 )  because  the  proper  officers  of  the 
city  never  sold  and  delivered  the  bonds  as  required  by  law, 
and  the  company  obtained  them  without  such  sale  and  without 
authority.  The  pleas  also  alleged  that  the  plaintiff  had  notice 
of  all  these  facts.  To  these  pleas,  A  set  up  the  former  adjudi- 
cation, and  the  court  below  having  held  that  it  barred  all  the 
matters  set  forth  in  the  pleas,  the  question  concerning  the  cor- 
rectness of  that  ruling  came  before  the  Supreme  Court  of  the 
United  States  on  a  writ  of  error.  The  majority  of  that  court 
held  that  all  the  questions  made  in  the  pleas  were  determined 
in  the  first  case,  and  affirmed  the  ruling,  while  Mr.  Justice 
Miller  dissented  upon  the  ground  that  the  record  in  the  first 
case  did  not  show  any  adjudication  in  respect  to  the  want  of 
consideration  set  forth  in  the  first  special  plea.  He  said : 
"  If  a  former  judgment  is  relied  on,  it  must  appear  from  the 
record  that  the  point  in  controversy  was  necessarily  decided 
in  that  suit,  or  be  made  to  appear  by  extrinsic  proof  that 
it  was  in  fact  decided.  But  the  opinion  just  read  asserts  a 
different  rule,  and  insists  that  whatever  might  have  been  fairly 
within  the  scope  of  the  pleadings  in  the  former  suit,  must  be 
held  as  concluded  by  the  judgment."  It  will  be  seen  that,  to 
the  complaint  in  the  first  case,  two  issues  were  tendered  by 
the  defendant,  namely  :  1 .  That  the  location  of  the  railroad 
was  not  established  through  the  city  till  after  the  subscription. 
2.  That  the  company  was  not  chartered  to  construct,  and  was 
not,  at  the  date  of  the  subscription,  constructing  a  railroad  to 
the  city.  To  the  first  of  these  pleas  a  demurrer  was  sustained, 
and  to  the  second  there  was  a  reply  that  the  company  located 
its  road  through  the  city  before  the  bonds  were  delivered,  to 
which  a  demurrer  was  overruled.  It  seems  clear  that  the  only 
matters  litigated  in  the  first  suit  were  in  respect  to  the  time 
when  the  road  was  located  through  and  constructed  to  the  city 
and  the  time  when  the  bonds  were  delivered  in  respect  to  the 
time  of  the  location.     Those  matters  were  settled  as  questions 
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of  law,  and  were  not  open  to  further  contest;  but  the  question 
concerning  the  consideration  of  the  bonds, — whether  the  city 
had  received  value  for  them — was  not  raised.  Hence,  it  seems 
to  me  that  the  views  expressed  in  the  dissenting  opinion  are 
correct.1 

§  297.  Consideration  of  contract  of  assignment  of  judg- 
ment.— A  recovered  a  judgment  against  B  and  assigned  it  to 
C.  Prior  to  that  time  D  had  recovered  a  judgment  against  A 
and  assigned  it  to  E,  who  filed  a  petition,  joining  D  as  plaintiff, 
asking  that  the  judgment  of  A  against  B  be  set  off  against  the 
one  recovered  by  D  against  A,  because  B  was  the  nominal  and 
D  the  real  party  in  interest  in  the  other  judgment.  A  appeared 
and  also  asked  that  the  set-off  be  made.  The  court  found  that 
A  had  assigned  his  judgment  against  B  to  C,  and  refused  to 
make  the  set-off  upon  the  ground  that  the  judgment  recovered 
by  A  against  B  was  for  the  value  of  property  which  was  exempt 
from  execution  in  favor  of  A,  and  that  therefore  it  was  exempt 
in  the  hands  of  C.  In  a  subsequent  suit  by  A  against  C,  to 
compel  him  to  reassign  the  latter  judgment  upon  the  ground 
that  there  was  no  consideration  for  the  assignment,  C  con- 
tended that  the  former  judgment  was  a  bar,  but  this  contention 
was  denied  because  the  issues  were  different.2 

Consideration  of  note. — A  person  took  an  order  for  fruit 
trees  which  purported  to  be  signed  by  a  husband  and  wife, 
and,  upon  their  delivery,  took  the  note  of  the  husband.  He 
sued  the  husband  and  wife  on  the  order  before  a  justice,  and 
two  matters  of  defense  were  set  up,  one  that  the  trees  were 
worthless,  and  the  other  that  the  signature  of  the  wife  to  the 
order  was  made  by  the  husband  without  authority.  The  lat- 
ter question  was  the  only  one  tried,  and  there  was  a  judgment 
for  the  defendants.  It  was  held  that  this  judgment  did  not  bar 
an  action  on  the  husband's  note,  nor  show  that  the  trees  were 
worthless.8 

1.  Aurora  City  v.  West,  7  Wall.  (74        3.  Kingsbury  v.  Kettle,  90  Mich.  476 
U.  S.)  82,  92,  106.  (olN.  W.  E.  541). 

2.  Hamil  v.  Mcllroy,  76  Cal.  312  (18 
Pac.  R.  377). 
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§  298.  Conspiracy  to  defraud. — In  a  suit  by  A  against  B 
and  C,  to  foreclose  a  mortgage  on  a  mill,  C  filed  a  eross-com- 
plaint  against  A  and  B  to  cancel  the  mortgage  because  of  a 
fraudulent  conspiracy  between  them  to  deprive  him  of  his 
share  of  the  use  and  profits  of  the  mill,  detailing  their  acts. 
There  was  a  judgment  against  C  on  his  cross-complaint.  C 
then  sued  B  for  damages,  alleging  that  he  had  sold  a  one-half 
interest  in  the  mill  to  him,  B,  and  that,  in  consideration  there- 
of, he,  B,  agreed  to  pay  the  mortgage  held  by  A,  and  also  to 
manage  the  mill  and  business  personally,  whereas  he  had  suf- 
fered it  to  remain  idle  and  to  become  unproductive,  and  had 
failed  to  pay  A's  mortgage,  by  reason  of  which  the  mill  was 
wholly  lost.  It  was  decided  that  the  judgment  against  C  on 
his  cross-complaint  in  the  former  suit  was  not  necessarily  a  bar 
to  his  present  action,  although  the  cross-complaint,  to  some 
extent,  recited  the  same  purchase  and  acts  of  B  as  the  present 
complaint ;  that  the  court  might  have  found  that  there  was  no 
such  contract  between  B  and  C,  as  alleged  in  the  cross-com- 
plaint, and  therefore  nothing  to  conspire  about,  or  that  there 
was  such  a  contract  but  no  fraud  nor  conspiracy  ;  that  if  the 
former  judgment  went  upon  the  latter  alternative,  it  would  be 
no  bar.1 

§  299.  Construction  of  contract. — A  judgment  construing  a 
contract,2  or  determining  that  it  was  in  force  up  to  and  includ- 
ing a  certain  date,3  or  that  it  had  not  been  modified,4  concludes 
those  matters. 

A  county  court  in  Missouri  having  made  a  contract  to  con- 
vey swamp  lands  to  a  railway  company  in  consideration  of  its 
doing  certain  things,  the  state,  for  the  use  of  the  public  schools, 
of  the  county,  brought  a  suit  to  cancel  the  contract  upon  thefc 
ground  that  the  proceeds  of  the  lands  belonged  to  those  schools, 
and  also  because  the  contract  was  fraudulent.     The  supreme 

1.  Dygert  v.   Dygert,  4    Ind.    App.  Co.,  23  J.  &   S.   (55  N.  Y.  Superior) 
276,  279  (29  N.  E.  R.  490).  173. 

2.  Buchanan  v.  Smith,  75  Mo.  463.  4.  Campbell    Printing    Press    and 

3.  Goodsell  v.  Western  Union  Tel.  Mfg.  Co.  v.  Walker,  114  N.  Y.  7  (20 

N.  E.  R.  625). 
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-court  decided  that  the  suit  could  not  be  maintained  because  "it 
was  within  the  power  of  the  county  court,  as  the  administrative 
representative  of  the  county,  to  contract  for  the  sale  of  swamp 
land,  in  consideration  of  its  reclamation,  upon  terms  conform- 
ing to  the  other  provisions  of  the  law;"  and  that  the  plaintiff's 
case  proceeded  upon  the  theory  of  a  "want  of  power  in  the 
county  court  to  sell  the  lands  in  question,  as  was  done,  and 
apply  the  proceeds  contemporaneously  to  draining  and  reclaim- 
ing them.  That  is  the  only  question  presented  for  review." 
The  court  also  held  that  there  was  no  evidence  tending  to  show 
that  the  contract  was  fraudulent.  The  railway  company  then 
brought  a  suit  to  restrain  the  county  court  from  rescinding  the 
contract  and  from  altering  its  records,  and  in  that  case  the  su- 
preme court  held  that  the  contract  was  not  a  sale  of  the  lands 
upon  consideration  of  their  reclamation,  but  a  donation  to  the 
railway  company,  which  was  beyond  the  power  of  the  county 
court  and  void. 

After  the  supreme  court  had  made  its  first  decision  and 
before  it  had  made  the  second  one,  Brown  purchased  the 
rights  of  the  railway  company  in  the  lands,  and  died,  and  all 
his  rights  were  transferred  to  a  corporation,  which  brought  a 
new  suit  upon  the  theory  that  the  supreme  court  had  decided, 
in  the  first  case,  that  the  contract  was  valid,  and  that  it  had 
made  its  purchase  on  the  strength  of  that  opinion  and  was  pro- 
tected by  the  constitution  against  the  effect  of  the  second 
opinion.  One  of  the  questions  in  this  new  suit  was,  whether 
or  not  the  validity  of  the  contract  had  been  passed  upon  in  the 
first  decision,  and  the  supreme  court  held  that  it  had  not,  say- 
ing that  "it  was  assumed,  not  decided,  that  the  contract  was 
within  the  power  of  the  county  court  to  dispose  of  its  swamp 
land  for  the  purpose  of  reclamation."1 

It  seems  quite  plain  that  the  case  is  correct.  Although  the 
contract  was  set  forth  in  the  first  suit,  and  an  issue  that  it  was 
obtained  by  fraud  was  tendered,  yet  no  issue  of  law  that  it  was 
void  upon  the  ground  that  it  was  a  donation  instead  of  a  sale 
for  purposes  of  reclamation,  was  raised  or  considered,  which, 

1.  Wm.  Brown  Estate  v.  Wayne  County,  —  Mo.  —  (27  S.   W.  R.  322). 
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according  to  the  decision  of  the  Supreme  Court  of  the  United 
States,1  left  that  issue  open  for  future  investigation. 

A,  being  the  owner  of  land,  entered  into  a  contract  to  con- 
vey it  to  B.  At  the  same  time,  C  had  a  suit  pending  against 
A  to  subject  this  land  to  the  payment  of  a  judgment,  and  after- 
wards obtained  an  order  for  its  sale,  which  was  made,  and  he, 
C,  became  the  purchaser.  B  then  sued  A  and  C,  and  also  D,  to 
whom  C  had  agreed  to  sell  the  land,  claiming  that  the  sale  to 
C  was  fraudulent  and  void  as  to  his  rights  under  his  contract. 
He  recovered  in  the  trial  court,  but  the  supreme  court  of  the 
state  reversed  the  decree  and  dismissed  his  bill,  upon  the 
ground  that  it  was  really  one  for  a  specific  performance  of  his 
contract  to  purchase,  and  that  unless  he  could  establish  the 
right  to  that  relief,  which  he  could  not  do,  he  had  no  standing 
in  court  to  complain  of  the  fraud  in  the  sale  to  C.  He  then 
sued  the  same  parties  in  the  federal  court,  setting  out  his  con- 
tract to  purchase  and  the  proceedings  had  in  the  state  courts, 
alleging  that  the  sole  question  in  those  proceedings  was  the 
validity  of  the  sale  on  C's  decree,  and  that  the  question  of  spe- 
cific performance  passed  upon  by  the  supreme  court  was  not 
in  issue,  and  for  that  reason  not  adjudicated.  He  sought  to 
have  the  court  declare  his  right  to  the  land  under  the  con- 
tract to  purchase,  and  he  affirmed  the  sale  from  C  to  D,  and 
asked  that  the  latter  be  compelled  to  pay  to  him  the  pur- 
chase-price agreed  upon  with  C.  But  the  court  held  that  the 
issues  in  the  two  suits  were  the  same  ;  that  the  supreme  court 
had  decided  that  his  contract  to  purchase  was  not  valid,  which 
was  res  judicata,  which  left  him  with  no  standing  in  court  and 
no  right  to  complain  of  fraud  in  C's  sale.2 

Construction  put  upon  decree  by  parties. — A  will  not 
properly  executed  so  as  to  pass  real  estate  was  admitted  to  pro- 
bate generally,  which  would  include  the  real  estate ;  but 
on  the  same  day  a  petition  for  its  partition  was  filed  in 
the  same  court,  to  which  all  tht  devisees  under  the  will 
wTere  made  parties,  alleging  that  it  was  not  devised,  and  a  par- 

1.  See  §  228,  supra.  2.  Clay  v.  Deskins,  11  C.  C.  A.  229 

(63  Fed.  R.  330). 
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tition  was  made,  and  this  was  acquiesced  in  for  over  forty- 
years.  This  was  held  to  show,  by  a  contemporaneous  construc- 
tion of  all  the  parties,  that  the  probate  did  not  cover  the  real 
estate.1  If  A  enters  into  a  written  contract  to  convey  certain 
land  to  B,  and  afterwards  sues  to  rescind  it,  the  dismissal  of 
his  bill  on  the  merits,  with  leave  to  sue  at  law  upon  the  con- 
tract, bars  him  from  repudiating  it  and  then  recovering  the 
land.2 

§  300.   Conversion  of  other  property  allowed  for  in  replevin. 

— A  mortgagor  of  chattels  brought  a  suit  for  an  accounting, 
alleged  payment  in  full,  and  offered  to  pay  any  sum  that  might 
be  found  due,  and  prayed  judgment  for  any  sum  found  due  to 
him.  The  mortgagee  denied  full  payment  and  prayed  judg- 
ment for  any  sum  that  might  be  found  due  to  him.  There 
was  a  trial  and  finding  that  the  mortgagor  still  owed  $126.38, 
and  his  complaint  was  dismissed.  The  property  mortgaged 
consisted  of  two  boats  and  four  mules  and  harnesses.  The 
mortgagee  then  brought  replevin  for  the  two  boats,  and  he  also 
took  the  mules  and  harnesses  without  legal  process.  There  was 
a  finding  in  that  action  that  there  was  due  on  the  mortgage 
$126.38,  that  the  mules  and  harness  were  worth  $770,  and 
judgment  was  rendered  that  the  mortgagee  owed  the  mortgagor 
$643.28,  and  that  the  mortgagor  have  a  return  of  the  boats. 
Nothing  was  said  about  the  mules  and  harnesses,  and  the 
mortgagor  then  sued  for  their  value.  But  it  was  held  that,  their 
value  having  been  found  and  taken  into  consideration  in  fix- 
ing the  amount  due  the  mortgagor,  he  could  not  maintain  this 
action.8 

§  301.  Coupons,  invalid. — To  a  petition  for  a  mandamus  to 
compel  the  officers  of  a  county  to  levy  a  tax  to  pay  coupons 
upon  bonds,  if  the  sole  answer  is  that  the  bonds  were  unau- 
thorized by  law  because  not  ordered  by  a  majority  of  the  voters 

1.  Norvell  v.  Lessueur,  33  Gratt.  (74  3.  Hadcock  v.   O'Rowke,   4  N.   Y. 
Va.)  222.  Suppl.    185.    Affirmed,    O'Rourke   v. 

2.  Adams  County  v.  Graves,  75  Iowa  Hadcock,  114  N.  Y.  541  (22  N.  E.  R. 
642  (36  N.  W.  R.  889).  33).     See  §214,  supra. 
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of  the  county,  a  judgment  on  the  merits  for  the  defendant  neces- 
sarily decides  that  the  coupons  are  invalid,  and  bars  a  new 
suit  upon  them  by  a  subsequent  assignee.1 

Credit  allowed.- — In  an  action  upon  a  due  bill,  the  de- 
fendant, under  proper  pleadings,  introduced  the  record  of  a 
former  action  by  himself  against  the  plaintiff,  in  which  the 
latter  had  been  given  credit  for  the  same  due  bill  mentioned  in 
the  declaration,  and  in  which,  over  an  answer  of  general  de- 
nial, there  was  a  general  verdict  which  plainly  showed  that  the 
due  bill  was  deducted.  The  plaintiff  then  introduced  an  entry 
from  the  former  record  which  read:  "Jury,  in  answer  to 
court,  stated  they  had  made  no  deduction  on  account  of  any 
alleged  payment."  It  was  held  that  this  did  not  show  that  the 
credit  given  in  the  declaration  was  not  allowed,  and  that  it  was 
error  to  instruct  the  jury  to  find  for  the  plaintiff  upon  that 
theory.2     See  section  214,  supra. 

Cross-error. — If  a  point  is  decided  against  an  appellee  on 
cross-error,  he  can  not  afterwards  assign  the  same  point  as 
error  on  a  writ  of  error  brought  by  him.3 

Custody  op  child. — In  a  contest  concerning  the  custody  of 
a  child,  if  there  are  two  issues,  on  either  of  which  the  judg- 
ment could  rest,  neither  issue  is  res  judicata  in  a  subsequent 
contest  over  letters  of  guardianship.4 

§  302.  Debt  or  no  debt. — A  transferred  to  B  a  mortgage  as 
collateral  security  for  a  loan,  and  B  applied  for  an  ex  parte  de- 
cree under  a  statute,  to  which  A  intervened  and  pleaded  that 
the  loan  for  which  the  mortgage  was  given  as  collateral  was  to 
remain  until  a  settlement  could  be  had  between  him  and  B, 
and  that  B  was  owing  him  a  much  larger  sum  on  account  of 
royalties  received  upon  a  patent.  B  filed  an  answer  in  denial 
of  this  intervening  petition,  and,  after  a  hearing,  the  mort- 
gage was  foreclosed,  the  property  was  sold  and  the  proceeds 
brought  into  court,  where  they  were  all  distributed  to  B.  This 
was  decided  to  be  a  bar  to  a  new  suit  by  A  to  recover  for  the 

1.  Block  v.  Commissioners,  99  U.  S.        3.  Smith  v.  Wright,  71  111.  167. 
686,  693.  4.  Janes  v.  Cleghorn,  63  Ga.  335. 

2.  Abbott  v.  Stevens,  117  Mass.  340. 
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same  royalties  and  for  other  moneys  advanced,  upon  the 
ground  that  the  court  could  not  have  decreed  the  sale  and 
awarded  the  proceeds  to  B  without  finding  that  A  was  indebted 
to  B,  and  not  B  to  A.1  If  a  petition  is  filed  by  an  administra- 
tor to  sell  land,  alleging  the  absence  of  personal  assets  and  the 
existence  of  specified  debts,  and  the  suit  is  dismissed  on  the 
merits,  this  necessarily  adjudicates  that  there  were  no  debts,  if 
it  is  shown  that  there  were  no  personal  assets,  and  bars  a  new 
petition  to  sell  founded  on  the  same  debts.2  A  deposited  a  note 
with  a  bank  and  assigned  his  claim  to  it  to  B,  who  sued  the 
bank  for  its  conversion.  The  bank  answered  that  A  delivered 
the  note  to  it  for  collection  ;  that  he  was  indebted  to  it  in  an 
amount  greater  than  the  note,  and  that  it  sold  the  note  for  its 
actual  value  and  credited  the  amount  on  A's  indebtedness  be- 
fore he  assigned  his  claim  to  B.  B  replied  in  denial.  A  judg- 
ment for  the  bank  on  these  issues  was  held  to  bar  a  new  action 
by  B  to  recover  the  proceeds  of  the  note  as  money  had  and  re- 
ceived.8 

Debt  and  fraud. — If  the  plaintiff,  in  order  to  succeed,  had 
to  prove  both  a  debt  and  fraud,  the  record  showing  his  failure 
to  recover  is  not  conclusive  that  he  had  no  debt.4 

Dedication. — An  adjudication  in  a  suit  between  a  city  and 
a  land-owner  that  land  has  not  been  dedicated  as  a  park,  is 
conclusive.5 

§  303.    Deed. — A  decree  construing  a  deed,6  or  a  judgment 

1.  Tray  hern  v.  Colburn,  66  Md.  277  session  of  this  land  in  trust  for  the 
(7  Atl.  R.  459).  people  of  the  state.     But  the  particu- 

2.  McCalley  v.  Robinson, 70  Ala.  432.  lar  matter  litigated  in  that  suit  was 

3.  State,  etc.,  Bant  v.  Rude,  23  Kan.  whether  or  not  the  city  held  the  fee  in 
143.  trust  for  the  people  or  at  all,  and  it  was 

4.  Percy  v.  Foote,  36  Conn.  102.  adjudged  that  the  city  had  no  right, 

5.  People  v.  Holladay,  (see  25  Cal.  title,  nor  interest  in  the  land.  The 
300)  5  Pac.  R.  798 ;  City  and  County  of  judgment  in  that  case  was  not  ap- 
San  Francisco  v.  Holladay,  76  Cal.  18  pealed  from,  and  is  final,  so  far  as  the 
(17  Pac.  R.  942) .  In  this  case  the  court  city  is  concerned.  It  quieted  the  title 
s:ii<l :  "It  is  claimed  by  appellant  that  of  the  plaintiff  as  against  any  and  all 
the  record  in  that  case  is  not  binding  claims  of  the  defendant." 

upon  the  city  nor  the  people,  for  the        6-  Oursler  v.  Baltimore  and  Ohio  R. 

reason  that,  at  the  date  of  the  institu-  R"  ft"  60r^Id-  3f>  36T7 '   Leh^h  Zim] 

,.         .  .,  .,      ,,  ,,       .  ,  ,  and  Iron  Co.  v.  New  Jersey  Zmc  and 

tion  of  the  suit,  all  the  title  that  the  iron  Co<)  55  N.  J.  Law  350  (26  Atl.  R 

city  had  was  the  bare  right  to  the  pos-  920) . 
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in  ejectment  determining  that  it  conveyed  the  land  in  con 
troversy,1  concludes  those  questions.  So,  in  an  action  of  eject- 
ment, if  the  question  as  to  what  land  was  conveyed  by  a  deed 
is  litigated  and  determined,  that  question  is  settled.2  And  if 
it  is  adjudged  that  a  deed  is  in  accordance  with  a  previous 
agreement,  that  question  is  concluded  in  subsequent  contro- 
versies.8 

Deed  of  trust,  held  invalid. — If  A  files  a  cross-complaint 
against  his  codefendant  B,  and  seeks  to  foreclose  a  deed  of 
trust  against  his  interest  in  the  land  in  controversy,  a  decree 
fixing  their  interests  different  from  those  described  in  the  deed 
of  trust  is  an  implied  adjudication  against  its  validity,  and  is 
evidence  sufficient  to  warrant  its  cancellation  in  a  new  suit.4 

Deed  or  mortgage. — In  an  action  of  ejectment,  the  answer 
being  "not  guilty,"  the  only  question  contested  was  whether 
or  not  the  plaintiff  had  executed  a  deed  to  the  defendant,  and 
there  was  a  verdict  and  judgment  for  the  latter.  In  a  new 
suit  by  the  plaintiff  to  foreclose  a  lien  for  purchase-money,  it 
was  decided  that  the  judgment  in  ejectment  did  not  conclude 
the  question  in  respect  to  the  execution  of  the  deed,  because  it 
was  "not  necessarily  involved  in  the  issue,  though  ever  so 
important  to  its  determination,"  as  the  plaintiff  might  have 
been  defeated  because  the  defendant  had  taken  possession 
under  a  title-bond.5 

In  a  suit  on  a  note,  in  which  the  answer  was  that  the  defend- 
ant had  conveyed  a  tract  of  land  to  the  plaintiff  in  payment,  a 
recovery  by  the  defendant  bars  the  latter  from  suing  the  for- 
mer to  recover  the  land  upon  the  theory  that  the  deed  made 
was  a  mortgage.6 

Demand  and  notice. — In  a  suit  by  a  second  against  a  first 
indorser  of  a  note  to  recover  a  partial  payment,  if  the  ques- 
tion of  demand  and  notice  is  litigated,  the  judgment  bars  the 
same  contest  in  a  new  suit  to  recover  the  balance  paid.7 

1.  Hayner  v.  Stanly,  8  Sawyer  214.  5.  Doonan  v.  Glynn,  28  W.  Va.  715, 

2.  Hayner  v.  Stanly,  13  Fed.  R.  217.  724. 

3.  Haynictf.  McAnally,  — Tex.  Civil  6.  Jackson  v.  Lodge,  36  Cal.  28,  37. 
APP.  —  (27  S.  W.  R.  431) .  7.  Wright  v.  Butler,  6  Wend.  284  (21 

4.  Nave  v.  Adams,  107  Mo.  414  (17  Am.  D.  323). 
S.  W.  R.  958;  28  Am.  St.  R.  421). 
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Demise. — A  recovery  by  default  on  a  demise  for  twenty 
years  is  not  conclusive  in  a  new  action  by  the  defendant  to 
recover  the  fee.1 

§  304.  Demurrer  overruled. — A  judgment  rendered  for  the 
plaintiff  for  want  of  an  answer,  upon  overruling  a  demurrer  to 
his  complaint  for  want  of  merits,  will  make  the  matter  res 
judicata  ;  2  and  the  same  is  true  in  respect  to  a  final  judgment 
for  the  defendant  upon  overruling  a  demurrer  to  an  answer  or 
plea  in  bar.3  But  if  the  plaintiff  abandons  the  action  when 
his  demurrer  to  the  answer  is  overruled,  he  may  sue  again.4 
A  and  B  entered  into  a  contract  by  which  it  was  agreed  that  A, 
for  specified  considerations,  should  carry,  by  vessel,  certain 
passengers  and  goods  for  B  from  New  York  to  San  Francisco. 
Afterwards  B  sued  A  for  a  violation  of  this  contract,  some  of 
the  counts  in  his  declaration  being  for  negligence,  some  for 
false  warranty,  and  one  in  trover.  A  filed  a  demurrer  to  this 
declaration,  and  on  the  demurrer  judgment  was  rendered  for 
B,  and  damages  assessed  at  $100.  A  having  sued  B  on  the 
contract,  he  set  up  by  way  of  defense  the  same  matters  con- 
tained in  his  declaration  in  the  action  against  A.  A  now  con- 
tended that  the  former  record  conclusively  showed  that  all  the 
matters  set  forth  in  the  declaration  in  that  case,  and  by  way  of 
defense  in  this,  were  adjudicated,  and  so  the  trial  court  ruled. 
But  the  supreme  court  held  that  the  former  record  merely 
showed  that  on  some  of  the  counts  in  the  declaration  B  had 
sustained  damages  of  $100 ;  and  that  it  was  no  evidence  that 
A  had  fully  performed  his  contract.5 

§  305 .   Demurrer  in  equity  sustained  to  plaintiff's  pleading. — 

1.  Walsh  v.  Mclntire,  68  Md.  402  (13  Ry.  Co.  v.  McMillan,  16  Canada  S.  C. 
Atl.  R.  348).  543. 

2.  Johnson  v.  Pate,  90  N.  C.  334;  4.  Campbell  v.  Hunt,  104  Ind.  210, 
Dictum,  in  Alley  v.  Nott,  111  U.  S.  472,  215  (2  N.  E.  R.  363  and  3  N.  E.  R. 
475.  879). 

3.  Wilson  v.  Ray,  24  Ind.  156,  158;  5.  Chapin  v.  Curtis,  23  Conn.  388, 
Coffin  v.  Knott,  2  G.  Greene  (Iowa)  398. 

582  (52  A  in.  D.  537) ;  Grand  Trunk 
42 
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A  demurrer  sustained  to  a  bill  in  equity  for  want  of  merits,1  or 
for  laches,2  or  because  the  statute  of  limitations  had  barred  the 
claim,3  or  to  a  cross-bill  for  lack  of  merits,4  bars  a  new  bill 
upon  the  same  material  allegations.  So,  if  a  bill  is  filed  to  set 
aside  a  sheriff's  sale  and  deed,  made  under  a  foreclosure  of  a 
mortgage,  because  the  sheriff  agreed  with  the  complainant  to 
sell  the  land  in  parcels  and  then  sold  the  whole  together,  and 
a  demurrer  is  sustained  to  it  because  there  was  no  tender  of  the 
purchase-money  and  also  because  the  sheriff's  sale  was  legal, 
this  bars  the  right  of  the  complainant  to  litigate  the  defen- 
dant's title  anew.5  A  dismissal  of  a  bill  in  equity  upon  a  de- 
murrer which  alleges  that  it  presents  no  equity,6  or  which  goes 
to  the  merits,7  is  a  bar  to  a  new  bill;  but  if  it  does  not  touch 
the  merits,  it  is  no  bar.8  A  demurrer  having  been  sustained 
to  a  petition  in  equity,  upon  which  an  injunction  had  been 
granted,  and  the  plaintiff  having  been  given  leave  to  amend, 
the  parties  agreed  in  writing  that  the  surety  on  the  injunction 
bond  should  be  released,  and  then  the  plaintiff  abandoned  the 
action.  This  was  decided  to  be  no  bar  to  a  new  suit.9  So,  if 
a  demurrer  to  a  bill  in  equity  is  for  misjoinder  of  parties,  for 
want  of  jurisdiction,  because  the  statute  of  limitations  had 
barred  a  part  of  the  claim,  and  also  because  there  is  an  ade- 
quate remedy  at  law,  an  order  sustaining  and  dismissing  the 
bill  is  no  bar.10  And  if  a  demurrer  to  a  bill  in  equity  to  fore- 
close a  mortgage  on  the  wife's  land  is  sustained  because  the 
certificate  of  acknowledgment  by  the  clerk  did  not  state  that 
he  was  personally  acquainted  with  her,  or  that  she  acknowl- 
edged it  privately  in  the  absence  of  her  husband,  this  does  not 

1.  McDonald  v.  Mobile  Life  Ins.  Co.,        5.  Evans  v.  Birge,  11  Ga.  265,  272. 
65  Ala.  358,  362 ;  Ferguson  v.  Carter,  8        6.  Turner  v.  Cates,  90  Ga.  731  (16  S. 
Ga.  524;   Gray  v.  Gray,  34  Ga.  499;     E.  R.  971). 

Smith  v.  Hornsby,  70  Ga.  552;   Cor-  7.  Washington,  O.  &  W.  R.  Co.  v. 

rothers  v.   Sargent,   20  W.   Va.  351,  Cazenove,  83  Va.  744  (3  S.  E.  R.  433) . 

356.  8.  Moss  v.   Ashbrooke,   12  Ark.  (7 

2.  Francis  v.  Wood,  81  Ky.  16,  21.  Eng.)  369. 

3.  Edwards  v.  Bates  County,  55  Fed.  9.  Allison  v.  Hess,  28  Iowa  388. 

R.  436,  438.  10.  Detrick  v.   Sharrar,  95  Pa.  St. 

4.  Murdock    v.    Gaskill,   8     Baxter    521,  525. 
(Tenn.)  22,  25. 
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bai'  u  supplemental  bill  showing  that  the   defects  in  the  ac- 
knowledgment, by  virtue  of  a  statute,  have  been  remedied.1 

Sustaining  a  demurrer  to  a  bill  for  a  specific  performance 
which  does  not  aver  a  tender  nor  a  willingness  to  perform  the 
agreement  actually  made,  but  alleges  that  the  number  of  acres 
mentioned  in  the  agreement  was  more  than  the  tract  contained, 
and  offers  to  pay  a  proportional  price,  and  fails  to  show  that 
defendant  had  agreed  to  pay  on  such  terms,  does  not  bar  a  new 
•suit.2     So,  a  dismissal  in  equity  upon  demurrer  to  the  bill  does 


1.  Grotenkemper  v.  Carver,  4    Lea 
'72  Tenn.)  375,  381. 

2.  Docter  v.  Furch,  76  Wis.  153  (44 
4.  W.  R.  648).  The  court  said :  "It 
s  urged  that  the  adjudication  in  the 
former  case  was  a  bar  to  this  action. 
The  only  question  there  involved  was 
the  sufficiency  of  the  complaint  upon 
demurrer  ore  tenus.  It  was  in  effect 
held,  that  an  omission  from  the  com- 
plaint of  necessary  averments  was 
fatal,  and  could  not  be  supplied  by 
presumption,  nor  by  the  answer.  In 
other  words,  the  court  determined  the 
question  of  law  presented  upon  the 
demurrer  the  same  as  though  no  an- 
swer had  been  served.  This  being 
so,  we  are  barred  from  considering 
whether  or  not  the  relief  granted  or 
the  questions  determined  in  this  ac- 
tion are  'consistent  with  the  case 
made  by  the  complaint,  and  embraced 
within  the  issues'  in  the  former  ac- 
tion, within  the  meaning  of  these 
words  quoted  from  the  statute.  It  is 
not  only  a  cardinal  but  a  familiar  rule 
of  pleading,  that,  in  an  action  to  en- 
force the  specific  performance  of  a 
contract  containing  mutual  covenants 
or  agreements,  it  is,  among  other 
things,  essential  for  the  plaintiff  to  al- 
lege performance,  or  tender,  or  offer, 
or  willingness  to  perform  on  his  part, 
or  a  valid  excuse  for  his  non-perform- 
ance. So  important  is  this  rule,  that 
the  statute  has  expressly  relieved  par- 


ties from  alleging  the  specific  facts 
showing  such  performance, and,  in  lieu 
thereof,  allows  them  to  allege  'gen- 
erally, that  the  party  duly  performed 
all  the  conditions  on  his  part.'  The 
complaint  in  the  former  case  con- 
tained no  such  general  statement,  nor 
any  allegation  of  performance,  or  ten- 
der, or  offer,  or  willingness  to  perform 
the  agreement  actually  made  on  the 
part  of  the  plaintiffs.  It  did  allege 
the  notice  and  request  contained  in 
exhibit  B,  mentioned  in  the  foregoing 
statement.  It  also  alleged  that  the 
number  of  acres  of  land  mentioned  in 
the  agreement  was  considerably  more 
than  the  amount  owned  and  occupied 
by  the  vendor,  and  offered  to  pay  and 
secure  what  the  land  so  owned  and  oc- 
cupied 'would  amount  to,  computed  at 
the  same  rate  per  acre  as  forty-nine 
acres  for  twenty  thousand  three  hun- 
dred dollars,  namely,  at  $414.28  per 
acre,'  upon  the  conveyance  of  the  farm 
so  occupied  as  agreed.  But  the  com- 
plaint in  that  action  contained  no  al- 
legation nor  intimation  that  Mrs.  Hell- 
berg  ever  made  such  a  contract,  and 
hence  that  action  was  simply  to  com- 
pel her  to  convey  her  farm  upon  terms 
to  which  she  had  never  agreed.  Ac- 
cordingly it  was  held,  upon  demurrer, 
in  effect,  that  the  complaint  stated  no 
cause  of  action  that  would  justify  a 
court  of  equity  in  enforcing  a  convey- 
ance upon  the  proposed  conditions.'* 
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not  bar  a  new  one  upon  different  and  sufficient  allegations.1 
The  heirs  of  A  sued  B,  who  was  in  the  possession  of  land  for- 
merly owned  by  A,  to  set  aside  a  deed  from  him  to  B,  alleging 
that  by  reason  of  great  age  and  infirmity  he  was  incapable  of 
making  any  valid  contract;  that  he  never  executed  the  deed 
and  never  intended  to  do  so ;  that  if  it  was  executed  in  his 
presence,  it  was  done  by  the  design  and  management  of  the  de- 
fendant's mother  and  without  his  knowledge  or  consent.  To 
this  bill  a  general  demurrer  for  want  of  equity  was  filed,  which 
the  court  adjudged  to  be  "well  taken,"  and  the  bill  was  "dis- 
missed at  the  costs  of  the  complainants."  The  heirs  then 
brought  ejectment,  and  the  proceedings  in  equity  were  set  up 
as  a  defense ;  but  the  court  held  that,  as  the  bill  showed  an  ad- 
equate remedy  at  law,  the  presumption  was  that  the  demurrer 
was  sustained  for  that  reason  and  not  upon  the  merits,  and 
that,  therefore,  it  was  no  defense.2  So,  a  demurrer  sustained 
to  a  bill  in  equity  which  simply  seeks  a  foreclosure  and  no 
personal  judgment,  is  no  bar  to  an  action  at  law  upon  the 
debt.3 

§  306.  Demurrer  at  law  sustained  to  plaintiff's  pleadings 
or  evidence. — The  Supreme  Court  of  the  United  States  says 
that  "if  the  judgment  in  the  former  action  is  upon  demurrer 
to  the  declaration,  the  estoppel  extends  only  to  the  exact  point 
raised  by  the  pleadings  or  decided,  and  does  not  operate  as  a 
bar  to  a  second  suit  for  other  breaches  of  the  same  covenants."4 
The  effect  of  a  judgment  for  the  defendant  in  Louisiana,  on  his 
peremptory  exception  of  no  cause  of  action,  which  is  the  same 
as  sustaining  a  demurrer  to  a  declaration,  having  come  before 
the  supreme  court  of  that  state,  it  said  :  "It  matters  not  un- 
der what  form,  whether  by  petition,  exception,  rule  or  inter- 
vention, the  question  be  presented,  whenever  the  same  ques- 
tion recurs  between  the  same  parties,  even  under  a  different 
form  of  procedure,  the  exception  of  res  judicata  estops."5 

1.  Gilmer  v.  Morris,  46  Fed.R.  333.  4.  Wiggins  Ferry  Co.   v.   Ohio  and. 

2.  Lessee  of   Lore  v.  Truman,  10  O.  Mississippi  Ry.  Co.,  142  U.  S.396,  410. 
St.  45,  55.  5.  Sewell  v.  Scott,  35  La.  Ann.  553. 

3.  Poole  v.  Dilworth,  26  W.  Va.  583,  Accord,  Baker  v.  Frellsen,  32  La.  Ann. 
592.  822. 
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A  judgment  sustaining  a  demurrer  to  a  declaration1  or  petition,2 
for  matters  of  form,  is  no  bar  to  a  new  action.  So  a  demurrer 
sustained  to  a  complaint  which  is  bad  in  substance,3  or  defect- 
ive,4 or  which  lacks  one  material  allegation,5  is  no  bar  to  a 
new  one  which  obviates  the  defect,  or  states  different  matters; 8 
and  the  same  result  follows  if  the  plaintiff's  demurrer  to  a 
plea  is  carried  back  and  sustained  to  his  declaration.7  But  if 
a  demurrer  is  sustained  to  a  claim  of  property  levied  on8  or  to 
a  complaint9    for  want  of  facts ;  or  to  a  declaration  on    the 


1.  Wilbur  v.  Gilmore,  21  Pick.  (38 
Mass.)  250. 

2.  Wells  v.  Moore,  49  Mo.  229;  Nick- 
elson  v.  Ingram,  24  Tex.  630. 

3.  City  of  Los  Angeles  v.  Melius,  59 
Cal.  444;  Stowell  v.  Chamberlain,  3 
Thompson  &  Cook  374. 

4.  Birch  v.  Funk,  2  Mete.  (59  Ky.) 
544. 

5.  Terry  v.  Hammonds,  47  Cal.  32, 
35;  Morrell  v.  Morgan,  65  Cal.  575  (4 
Pac.  R.  580);  Gallup  v.  Lichter,  4 
Colo.  App.  296  (35  Pac.R.985)  ;  Florida 
Southern  Ry.  Co.  v.  Brown,  23  Fla. 
104  (1  S.  R.  512) ;  Keater  v.  Hock, 
16  Iowa  23;  Rodman  v.  Michigan  Cen- 
tral R.  R.  Co.,  59  Mich.  395  (26  N.  W. 
R.  051) ;  Porter  v.  Kingsbury,  77  N. 
Y.  164;  Moore  v.  Dunn,  41  6.  St.  62; 
Gilmant?.  Rives,  10  Peters  (34U.S.)298, 
302;  Gould  v.  Evansville  and  Craw- 
fordsville  R.  R.  Co.,  91  U.  S.  526,534; 
Post  v.  Pearson,  108  XL  S.  418,  422 ; 
<  :iimer  v.  Morris,  30  Fed.  R.  476;  City 
of  North  Muskegon  v.  Clark,  62  Fed. 
R.  694. 

6.  Pritchard  v.  Woodruff,  36  Ark. 
196. 

7.  Sherry  v.  Foresman,  6  Blackford 
(Ind.)  56;  Lampen  v.  Kedgewin,  1 
Modern  207. 

8.  Dixon  v.  Yadek,  59  Tex.  529, 
531. 

9.  City  of  Los  Angeles  v.  Millus,  58 
Cal.  16;  Carlin  v.  Brackett,  38  Minn. 
307  (37  N.  W.  R.  342) ;  People  v.  Ste- 


phens, 51  How.  Pr.  235,  239;  Gould  v. 
Evansville  and  Crawfordsville  R.  R. 
Co.,91U.S.526,533.  In  City  of  La  Porte 
v.  Organ,  5  Ind.  App.  369  (32  N.  E.  R. 
342) ,  the  court  said :  "The  appellee's 
decedent  was  treasurer  of  the  city  of 
La  Porte,  and  the  claim  filed  by  the 
appellant  against  his  estate  is  for  an 
alleged  shortage  in  his  account  as 
treasurer.  The  complaint  or  statement 
of  claim  was  in  one  paragraph.  To 
this  the  appellee  filed  an  answer  of 
former  adjudication.  We  are  to  deter- 
mine the  question  made  by  that  an- 
swer. It  avers  that  at  a  previous  term 
of  the  court  the  appellant  filed  its 
claim  against  the  estate  for  the  same 
matter  set  out  in  the  present  com- 
plaint, upon  which  certain  proceed- 
ings were  had,  resulting  in  the  filing 
of  an  amended  complaint,  which  is  set 
out  in  the  answer.  To  this  amended 
complaint  it  is  averred  a  demurrer  was 
sustained,  and,  the  appellant  refusing 
to  plead  further,  judgment  was  ren- 
dered on  the  demurrer  in  favor  of  the 
appellee.  It  is  claimed,  on  behalf  of 
appellee,  that  this  was  an  adjudication 
upon  the  merits  of  the  same  subject- 
matter  contained  in  the  complaint  in 
the  present  case.  On  the  other  hand, 
it  is  contended  that  the  sustaining  of 
the  demurrer  to  the  amended  com- 
plaint in  the  former  case  is  not  an  ad- 
judication upon  the  merits.  This  ex- 
act question  was  decided   by  the  su- 
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merits;1  or  to  a  petition  for  want  of  merits2  or  facts,3  that 
will  bar  a  new  suit  upon  the  same  allegations  ;  and,  if  no  ma- 
terial allegation  was  omitted  from  the  pleading  in  the  first  suit, 
the  cause  of  action  itself  becomes  res  judicata.  The  same  re- 
sult follows  if  a  demurrer  is  sustained  to  the  plaintiff's  evi- 
dence.4 

Leave  to  amend. — If  a  demurrer  is  sustained  in  Maryland 
to  a  pleading  which  defeats  the  plaintiff's  case,  he  may  amend. 


preme  court  in  the  late  case  of  Nick- 
less  v.  Pearson,  126  Ind.  477  (26  N.  E. 
Eep.  478) .  It  was  there  held  that  'an 
adjudication  upon  a  demurrer  is  as 
conclusive  and  binding  upon  the  par- 
ties, and  operates  as  res  judicata,  the 
same  as  a  judgment  rendered  upon  is- 
sues joined  and  tried  by  the  court  or 
jury.'  This  settles  the  question  against 
the  appellant,  unless  there  is  some  ele- 
ment in  the  case  which  takes  it  out  of 
that  rule.  It  is  claimed  for  the  ap- 
pellant that  the  judgment  on  the  de- 
murrer set  out  in  the  evidence  is  de- 
fective in  form,  and  amounts  to  no 
judgment  at  all.  The  form  of  the  judg- 
ment in  the  former  action,  is  as  fol- 
lows :  'Now  come  the  parties  by  coun- 
sel, and  the  court  sustains  the  de- 
murrer to  the  amended  third  para- 
graph of  the  claimant's  cause  of  ac- 
tion.' And  again:  'Now  come  the  par- 
ties by  counsel,  and  the  claimant  ex- 
cepts to  the  sustaining  of  the  demurrer 
to  the  third  amended  paragraph  of  the 
cause  of  action ;  and,  the  claimant  fail- 
ing to  amend,  the  court  renders  judg- 
ment for  the  defendant.  It  is  there- 
fore ordered,  adjudged,  and  decreed 
by  the  court  that  the  defendant  do  re- 
cover of  and  from  the  claimant  his 
costs  and  charges  herein  expended.' 
"VVe  think  the  expression,  'the  court 
renders  judgment  for  the  defendant,' 
is  sufficient.  Ordinarily,  it  is  true,  if 
a  money  judgment  is  rendered,  the 
word  'recover'  is  the  most  appropriate, 


and  should  be  used.  Needham  v.  Gil- 
laspy,  49  Ind.  245.  But  there  is  no 
reason  why  equivalent  words  may  not 
be  employed,  and  we  are  not  apprised 
of  any  holding  to  that  effect.  Such  ex- 
pressions as  'I  give  judgment,'  etc., 
may  be  informal,  but  they  can  not 
be  said  to  be  void  of  substance.  See 
Freem.  Judgm.,§51.  The  object  of  this 
action,  and  the  one  relied  upon  as  a 
former  adjudication,  was  simply  to 
obtain  an  allowance  against  the  estate 
of  a  deceased  person,  and  not  a  judg- 
ment against  a  living  one.  The  al- 
lowance or  rejection  of  such  a  claim, 
though  not  a  judgment  in  the  strict 
sense  of  the  term,  yet  operates  as 
an  adjudication,  between  the  claimant 
and  administrator  or  executor,  of  the 
controversy  between  them,  and  is 
binding  upon  the  estate  and  its  rep- 
resentatives as  well  as  upon  the  claim- 
ant." 

1.  Perkins  v.  Moore,  16  Ala.  17,  19. 

2.  Felt  v.  Turnure,  48  Iowa  397, 
402 ;  Connecticut  Mutual  Life  Ins.  Co 
v.  Smith,  117  Mo.  261  (22  S.  W.  R.623) 
Parker  v.  Spencer,  61  Tex.  155,  161 
Bomar  v.  Parker,  68  Tex.  435  (4  S.  W 
R.  599,  606) — overruling  Hughes  v 
Lane,  25  Tex.  356. 

3.  "Woolley  v.  Louisville  Banking 
Co.,  81  Ky.  527,  534. 

4.  Seckler  v.  Delfs,  25  Kan.  159.  A 
dictum  in  Smith  v.  McCool,  16  "Wall. 
(S3  U.  S.)  560,  seems  to  be  contrary. 
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Hence,  a  dismissal  by  him  will  not  bar  a  new  action.1  So  in 
Texas,  a  ruling  sustaining  a  demurrer  to  a  complaint  with  leave 
to  amend,  followed  by  a  dismissal  of  the  case  by  the  plaintiff,  is 
no  bar.2  A  California  statute  directs  a  judgment  of  dismissal 
without  prejudice,  if  a  demurrer  is  sustained  to  a  complaint 
and  it  is  not  amended  within  the  time  allowed  by  the  court.3 


1.  State  v.  Jenkins,  70  Md.  472 
(State  v.  Staylor,  17  Atl.  R.  392). 

2.  Scherff  v.  Missouri  Pacific  Ry. 
Co.,  81  Tex.  471  (17  S.  W.  R.  39;  26 
Am.  St.  R.  828).  The  court  said:  "It 
appears  that  the  court  sustained  a  de- 
murrer to  the  petition  and  gave  the 
plaintiff  leave  to  amend.  At  the  next 
term  the  plaintiff,  without  amending, 
appeared,  and  was  permitted  to  dis- 
miss his  suit.  The  court  in  the  case 
now  before  us  instructed  the  jury 
that  the  record  of  the  former  suit  sus- 
tained the  plea  of  res  judicata,  and 
directed  a  verdict  for  the  defendant. 
We  think  that  ruling  was  erroneous. 
It  may  be  considered  settled  law  in 
this  state  that  if  a  general  demurrer  to 
a  petition  is  sustained,  and  the  plaint- 
iff declines  to  amend,  and  a  final  judg- 
ment is  rendered  against  him,  he  is 
precluded  by  the  judgment  from  a  re- 
covery upon  the  same  cause  of  action. 
But  the  question  for  our  consideration 
is  whether  or  not  an  interlocutory 
judgment  sustaining  a  demurrer  to  a 
petition,  and  granting  leave  to  amend, 
and  the  subsequent  dismissal  of  the 
case  by  the  plaintiff,  are  to  be  treated 
as  such  a  definite  determination  of  the 
controversy  upon  the  merits  as  will  es- 
top him  from  asserting  the  same  cause 
of  action  in  a  new  trial.  We  are  of 
the  opinion  that  the  question  should 
be  answered  in  the  negative.  If  a 
general  demurrer  to  a  petition  is  sus- 
tained, and  the  plaintiff  declines  to 
amend,  he  practically  confesses  that 
he  has  alleged  in  his  pleading  every 
fact    he    is    prepared   to    prove    in 


support  of  his  action.  Therefore,  in 
such  a  case,  nothing  remains  to  be 
done  except  to  render  a  judgment  for 
the  defendant.  Since  the  defendant, 
by  his  demurrer,  admits  the  facts 
of  the  plaintiff's  case,  we  see  no  rea- 
son why  the  judgment  should  not  be 
regarded  as  a  conclusive  determina- 
tion of  the  litigation  upon  its  merits. 
So,  also,  if  the  plaintiff  takes  leave  to 
amend,  but  fails  to  do  so,  and  judg- 
ment is  rendered  against  him  for  that 
reason,  it  is  as  if  he  had  declined  to 
amend  in  the  first  instance.  But,  if 
he  takes  leave  to  amend,  he  virtual- 
ly asserts  that  he  has  not  set  up 
his  whole  case  in  his  petition ;  and, 
although  the  judgment  is  that  his  peti- 
tion does  not  show  a  cause  of  ac- 
tion, yet  the  leave  to  amend  takes 
from  the  judgment  that  quality  of 
finality  which  is  necessary  to  make  it 
an  estoppel,  and  thus  '  sets  the  matter 
at  large.'  However,  as  before  said, 
if  the  plaintiff,  after  taking  leave, 
fails  to  amend,  and  the  court,  because 
of  that  failure,  dismisses  his  suit,  it 
ought  to  be  treated  as  if  he  had  de- 
clined to  amend  at  the  time  the  de- 
murrer was  sustained,  and  as  if  the 
final  judgment  had  been  rendered. 
But  if,  while  the  case  is  left  open  by 
the  leave  granted,  the  plaintiff,  with 
the  permission  of  the  court,  volun- 
tarily dismisses  his  suit,  in  our  opinion 
the  judgment  sustaining  the  demurrer 
ought  not  to  be  held  conclusive  upon 
him." 

3.  Sivers  v.  Sivers,  97  Cal.  518  (32 
Pac.  R.  571). 
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§  307.  Demurrer  at  law  sustained  to  plaintiS's  pleadings — 
Illustrative  cases. — If  a  demurrer  is  sustained  to  a  declaration 
against  a  city  to  recover  for  personal  injuries  received  on  a  street 
because  it  lacks  the  material  allegation  that  the  street  was  open 
for  public  travel,  that  will  not  bar  a  new  action  upon  a  declara- 
tion which  contains  that  averment.1  So,  if  a  woman  sues  for 
her  own  seduction,  and  a  demurrer  is  sustained  to  her  complaint 
upon  the  ground  that  her  claim  is  barred  by  the  statute  of  lim- 
itations, she  can  maintain  a  new  action  by  alleging  that  she  is 
an  infant,  as  the  statute  of  limitations  does  not  apply.2 

Jurisdiction. — If  a  demurrer  is  sustained  to  a  complaint  on 
a  judgment  because  it  shows  .that  the  court  had  no  jurisdiction 
over  the  person  of  the  defendant,  the  invalidity  of  the  judgment 
is  settled  ;  and  the  defendant,  if  sued  upon  the  note  which  was 
the  foundation  of  the  judgment,  can  not  show  that  it  was,  in 
fact,  valid.3  The  court  said  :  "  This  seems  to  us  to  be  a  novel 
proceeding.  If  the  defendant  in  error  is  right  in  his  answer, 
and  the  court  properly  overruled  the  plaintiffs'  demurrer,  and 
properly  sustained  the  demurrer  to  the  plaintiffs'  reply,  then 
the  defendant  would  be  relieved  from  his  liability,  both  as  to 
the  judgment,  and  the  note,  the  subject  of  the  judgment. 
When  the  defendant  demurred  to  the  plaintiffs'  petition  on  the 
judgment,  and  procured  the  court  to  sustain  the  demurrer 
upon  the  ground  that  the  court  of  Nova  Scotia  had  no  juris- 
diction to  pronounce  and  render  the  judgment,  and  a  judgment 
was  rendered  upon  that  demurrer,  we  think  that  judgment  was 
upon  the  merits,  and  disposed  of  the  action ;  and  that 
while  it  remains  unreversed,  it  is  complete  and  final.  It 
not  only  precludes  the  plaintiffs  from  again  bringing  an  ac- 
tion upon  that  judgment,  but  it  also  bars  the  defendant 
from  pleading  it  as  a  defense  to  this  action.  He  can  not  con- 
sider it  binding  as  against  the  plaintiffs,  and  not  as  against 
himself.     He  insists,  however,  that  while  the  court  did  sus- 

1.  City  of  North  Muskegon  v.  Clark,  3.  McLaughlin  v.  Doane,  40  Kan. 
62  Fed.  It.  694.  392  (19  Pac.  R.  853). 

2.  Morrell  v.  Morgan,  65  Cal.  575  (4 
Pac.  R.  580) . 
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tain  the  demurrer,  and  dispose  of  the  judgment,  yet  it  was 
possible  for  the  plaintiffs  to  have  so  amended  their  plead- 
ings as  to  have  shown  that  it  was  good.  We  think  this 
"claim  will  not  avail  him.  If  he  knew  the  judgment  was  good, 
and  procured  the  court  to  make  and  render  a  decision  to  the 
contrary,  he  can  not  take  advantage  of  it  here.  He  was  willing 
that  the  court  should  find  that  the  judgment  was  void  for  want 
of  service,  and  he  can  not  now  be  heard  to  say  that  it  was 
good.  He  can  not  be  allowed  to  play  fast  and  loose  with  the 
court." 

The  real  estate  of  A  having  been  sold  on  a  justice's  judg- 
ment, and  he  having  filed  a  complaint  against  the  purchaser 
to  set  aside  the  sale  because  the  judgment  was  rendered  on  a 
legal  holiday,  to  which  a  demurrer  was  sustained,  this  will  bar 
an  action  by  A  to  recover  possession  of  the  land  because  of  the 
same  alleged  defect  in  the  purchaser's  title.1 

Several  grounds. — If  a  complaint  against  officers  of  a  cor- 
poration is  based  on  two  grounds,  namely,  a  failure  to  make 
and  file  an  annual  report,  and  their  malfeasance  in  office,  a 
demurrer  sustained  to  it  upon  the  merits  bars  a  new  action  to 
recover  from  them  because  of  the  failure  to  file  an  annual 
report.2 

Support  of  wife. — A  demurrer  sustained  to  a  complaint  for 
support  and  maintenance  by  the  wife  bars  a  new  complaint 
which  sets  forth  the  same  facts.3 

§  308.  Demurrer  at  law  sustained  to  plaintiff's  pleadings 
— Material  new  allegation,  what  does  not  make. — A  person 
sued  the  Evansville  and  Crawfordsville  Railroad  Company  in 
a  state  court  of  Indiana,  and,  as  a  cause  of  action,  alleged  the 
recovery  by  him  in  the  supreme  court  of  New  York  of  a  judg- 
ment against  the  Evansville  and  Illinois  Railroad  Company, 
after  due  service  and  appearance;  that,  pending  the  action,  the 

1.  Peterson  v.  Weissbein,    75  Cal.        3.  Hardy  v.  Hardy,  97  Cal.  125  (31 
174  (16  Pac.  R.  769).  Pac.  R.  906). 

2.  Schroers  v.  Fisk,  10  Colo.  599  (16 
Pac.  R.  285). 
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defendant  company  and  another  company  named,  by  virtue  of 
a  statute,  consolidated  their  organizations,  and  adopted  the 
name  of  the  Evansville  and  Crawfordsville  Railroad  Company, 
and  by  that  name  took  possession  of  all  the  property  of  the  two 
old  companies  for  its  own  use,  and  that  it,  from  that  time,  di- 
rected and  managed  the  defense  to  his  action  in  the  New  York 
court;  and,  as  a  conclusion  of  law,  he  alleged  that  the  new 
company  became  liable  to  pay  his  judgment.  A  demurrer  was 
sustained  to  this  complaint  because  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and,  the  plaintiff  declining 
to  amend,  a  judgment  was  rendered  against  him  for  costs.  He 
then  brought  an  action  in  the  federal  court  upon  the  same 
cause  of  action,  and,  in  addition  to  the  allegations  made  in  his 
complaint  in  the  state  court,  he  averred  more  minutely  the 
manner  of  the  consolidation  and  the  acceptance  of  the  change 
of  name  authorized  by  the  statute,  and  that  the  statute  ex- 
pressly provided  that  the  new  company  should  be  liable  for  all 
the  acts  of  the  old.  It  was  decided  that  the  new  complaint 
added  no  material  allegation  to  those  contained  in  the  first, 
and  that  the  judgment  in  the  first  action  was  a  bar.1  A  ferry 
company,  being  the  owner  of  land  along  the  east  bank  of  the 
Mississippi  river  in  East  St.  Louis,  opposite  the  city  of  St. 
Louis,  and  also  of  a  tract  between  that  bank  and  the  main 
channel  called  "Bloody  Island,"  granted  to  a  railroad  com- 
pany the  right  to  lay  and  use  tracks  over  its  land  on  to  the  is- 
land, and  there  to  erect  and  maintain  a  depot,  in  consideration 
of  which  the  railroad  company,  among  other  things,  agreed  to 
employ  the  ferry  company  to  transport  for  it  across  the  river 
all  persons  and  property  that  might  be  taken  across  the  river 
by  it  either  way,  "to  or  from  Bloody  Island."  The  ferry 
company  brought  a  suit  upon  this  contract,  alleging  that 
the  railroad  company  had  brought  to  its  depot  in  East  St. 
Louis  from  the  city  of  St.  Louis  in  its  cars  certain  loads  of 
grain  to  be  transported  eastwardly  on  its  road,  by  way  of  a 
rival  ferry  two  miles  above.  As  the  declaration  set  forth  a 
copy  of  the  contract  which  only  bound  the  railroad  company 

1.  Gould  v.  Evansville  and  Crawfordsville  E.  R.  Co.,  91  IT.  S.  526. 
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to  employ  the  ferry  company  to  transport  persons  and  property 
"to  or  from  Bloody  Island,"  there  was  an  apparent  variance 
between  it  and  the  declaration  for  which  a  demurrer  was  sus- 
tained and  a  final  judgment  for  costs  rendered  against  the 
plaintiff.  It  then  brought  a  new  suit  on  the  same  contract, 
alleging  that  the  railroad  company  did  in  fact  send  the 
goods  to  its  depot  on  Bloody  Island,  and  from  there  diverted 
them  by  tracks  of  other  roads  to  ferries  above  and  below  the 
island,  and  it  was  decided  that  the  first  adjudication  was  no 
bar  to  this  action  because  the  act  complained  of  was  different.1 

§  309.  Demurrer  at  law  sustained  to  plaintiff's  pleadings — 
Presumptions. — If  a  demurrer  to  a  declaration  is  for  two  causes, 
namely,  a  misjoinder  of  parties,  and  for  want  of  facts,  and  is 
sustained  generally,  the  presumption  is  that  it  is  for  the  mis- 
joinder.2 But  if  a  general  demurrer  has  been  sustained  to  a 
declaration,  the  presumption  is  that  it  was  on  the  merits.3  So, 
if  a  record  reads:  "Upon  motion  of  defendant's  counsel,  or- 
dered that  this  cause  be  dismissed  upon  the  ground  that  the 
allegations  in  the  petition  do  not  make  a  case  upon  which 
plaintiffs  can  recover,"  this  is  a  judgment  upon  demurrer  and 
bars  a  new  action.*  If  a  demurrer,  filed  for  want  of  form  and 
for  want  of  substance,  is  sustained  generally,  the  presumption 
is  that  it  was  for  want  of  form.8 

1.  Wiggins  Ferry  Co.  v.  Ohio  and  tion  follows  that  it  was  sustained  on 
Mississippi  Ry.  Co.,  142  U.  S.  396,  410.  all  the  grounds  alleged  against  the 

2.  Griffin  v.  Seymour,  15  Iowa  30  (83  complaint  in  the  demurrer.  This  view, 
Am.  D.  396).  we  think,  can  not  be  maintained,  be- 

3.  Perkins  v.  Moore,  16  Ala.  17,  19.  cause  it  is  contrary  to  reason,  and  the 

4.  Kimbro  ^.Virginia  and  Tennessee  rule  of  law  upon  this  subject  sustained 
Air-Line  Ry.  Co.,  56  Ga.  185.  by  the  great  weight  of  authority.  The 

5.  Kleinschmidt  v.  Binzel,  14  Mon-  case  of  Peoples.  Stephens,  51  How.  Pr. 
tana  31  (35  Pac.  R.  460,  466).  The  235,  is  nearest  in  point.  It  is  a  New 
court  said:  "The  record  does  not  York  decision,  not  of  the  last  resort, 
disclose  the  particular  ground  upon  but  of  the  supreme  court,  general 
which  the  court  sustained  the  demur-  term.  The  demurrer  under  considera- 
rer.  As  to  that  ruling,  it  is  recorded  tion  in  that  case  went  to  three  grounds 
that  the  demurrer  was  sustained  by  — defect  of  parties,  improper  joinder 
the  court.  But  respondent's  counsel  of  causes,  and  want  of  sufficient  facts 
insists  that,  from  the  general  order  alleged  to  constitute  a  cause  of  action, 
sustaining  the  demurrer,  the  presump-  The  demurrer  was  sustained  by  a  gen- 
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Demurrer  to  answer. — A  judgment  for  the  plaintiff,  upon 
sustaining  his    demurrer  to  an  answer,  settles  all  questions 


eral  order,  not  showing  whether  upon 
one  or  more  of  the  alleged  grounds  of 
objection  to  the  complaint.  When 
this  judgment  was  pleaded  in  bar  of 
setting  up  the  same  facts  in  another 
action,  it  was  insisted  that  the  de- 
murrer in  the  former  action  was  sus- 
tained upon  all  the  grounds  of  objec- 
tion stated.  In  considering  that  prop- 
osition, the  court  said:  'It  was,  ac- 
cording to  the  order  and  judgment, 
"the  demurrer"  which  came  on  for 
argument  at  the  special  term,  and  it 
was  "  upon  the  demurrer"  that  the 
judgment  in  favor  of  defendant  was 
given.  It  was  sustained,  not  in  part, 
but  as  a  whole,  and  that  could  only  be 
done  by  reaching  a  conclusion  unfav- 
orable to  the  plaintiffs  upon  every  is- 
sue which  it  presented.'  With  due 
deference,  we  are  unable  to  adopt  or 
follow  that  holding.  It  seems  to  us  a 
moment's  reflection  suffices  to  show 
that  the  conclusion  there  stated  con- 
tradicts the  real  state  of  the  law,  as 
well  as  the  constant  practice  of  the 
courts.  It  is  well  known  that,  if  either 
ground  of  the  demurrer  is  sustained, 
that  is  sufficient  to  support  the  order 
sustaining  the  demurrer.  How,  there- 
fore, could  it  be  affirmed  that  the  de- 
murrer could  only  be  sustained  '  by 
reaching  a  conclusion  unfavorable  to 
the  plaintiffs  upon  every  issue  which 
it  presented.'  That  untenable  conclu- 
sion is  reached  by  arbitrarily  declar- 
ing that  the  demurrer  was  sustained 
as  a  whole,  though  the  same  order 
could  have  been  made  on  finding  only 
one  objection  well  founded.  It  would 
seem  as  proper  to  presume  from  the 
fact  that  several  shots  were  fired  by 
one  person  at  another,  either  of  which, 
taking  effect  in  a  vital  spot,  would 
produce  the  death  which  ensued,  that 


every  shot  hit  the  mark  with  fatal  ef- 
fect,and  so  to  hold,  without  any  further 
showing.  There  is  a  presumption  fol- 
lowing a  judgment  that  those  things 
were  adjudicated,  without  which  the 
judgment  could  not  have  been  ren- 
dered. This  proposition  is  frequently 
asserted  in  the  authorities,  and  is  well 
founded,  because  it  is  an  inherent  im- 
plication that  those  things  were  con- 
sidered and  determined,  without 
which  the  ultimate  conclusion  would 
not  have  been  announced.  This  im- 
plication shows  that  the  court,  in  sus- 
taining the  demurrer,  held  some  one 
of  the  grounds  fatal  to  the  complaint, 
stated  in  the  demurrer,  well  founded  ; 
for  without  that  finding  the  ultimate 
conclusion  that  the  demurrer  be  sus- 
tained would  not  have  been  announced 
by  the  court.  But  this  is  not  sufficient 
to  maintain  respondent's  position.  To 
support  that  position  the  presumption 
must  go  further,  and  cover  the  broad 
proposition  that,  by  a  ruling  sustain- 
ing a  demurrer  which  attacks  the 
complaint  by  several  fatal  objections, 
it  must  be  presumed  that  the  court 
adjudicated  and  held  good  all  the 
grounds  which  the  demurrer  set  forth. 
This  proves  too  much,  and  thereby 
weakens  the  proposition,  so  that  it 
falls  of  its  own  untenable  weight.  If 
the  complaint  is  demurred  to  on  sev- 
eral grounds,  such  as  misjoinder  of 
causes  and  also  misjoinder  of  parties, 
and  want  of  sufficient  facts  to  consti- 
tute a  cause  of  action,  as  in  the  case 
of  the  demurrer  to  Binzel's  former 
complaint,  and  the  court  adjudicates 
and  determines  every  ground  unfavor- 
able to  the  plaintiff,  it  proves  that  the 
court,  while  holding  that  the  case  was 
not  in  court  in  proper  form  of  action, 
but  contained  a  misjoinder  of  causes 
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thus  made  as  effectually  as  a  verdict  would.1     So  if  the  demurrer 
to  the  answer  is  overruled,  and  the  plaintiff  declines  to  reply, 


which  could  not  be  lawfully  adjudi- 
cated together,  and  also  a  misjoinder 
of  parties  defendant,  contrary  to  the 
provisions  of  law,  nevertheless,  being 
aware  that  the  case  was  not  properly 
before  it,  determined  to  hold  it  fast  in 
its  grip,  and  pass  upon  the  merits. 
Such  is  the  inevitable  effect  of  pre- 
suming, from  the  order  merely  sus- 
taining such  a  demurrer,  that  the 
court  passed  upon  and  sustained  all 
the  grounds  the  demurrer  alleged. 
The  impropriety  of  such  action  seems 
plain,  and  we  therefore  think  the  cur- 
rent of  presumption  is  the  other  way, 
as  directly  held  by  the  supreme  court 
of  Iowa,  in  Griffin  v.  Seymour,  15 
Iowa  30,  wherein  it  was  decided  that 
in  such  a  case  it  would  be  presumed 
that  the  court,  having  found  some 
formal  defect,  by  reason  of  which  the 
case  was  not  properly  in  court,  would 
not  then  proceed  to  consider  and 
pass  upon  the  merits.  This  is 
also  in  accord  with  the  reasoning 
and  conclusion  of  a  great  number 
of  cases,  that  it  must  be  clearly  shown 
that  the  very  matter  as  to  which  the 
bar  of  res  judicata  is  invoked  was  ad- 
judicated and  determined  on  the  mer- 
its in  the  former  action  ;  that  it  is  not 
enough  that  such  matter  was  attempt- 
ed to  be  drawn  in  question,  if  the  same 
decision  could  have  been  rendered 
without  its  adjudication.  That  is,  if 
its  adjudication  is  not  inherently  im- 
plied in  the  judgment,  it  will  not  be 
held  barred,  unless  the  record  is  sup- 
plemented by  extraneous  proof  to  the 
effect  that  it  was  adjudicated.  The 
very  rule  that  such  evidence  may  be 
introduced,  in  its  tendency,  contra- 
dicts the  idea  that  the  uncertainty 
will  be  covered  by  presumption.  The 
application  of  the  presumption  con- 


tended for  by  respondent  would,  we 
think,  frequently  contradict  or  sup- 
press the  real  fact,  with  unjust  conse- 
quences. Suppose  a  complaint  is  filed, 
which  is  subject  to  the  objection  of 
misjoinder  or  defect  of  parties,  or  im- 
proper joinder  of  causes  of  action,  and 
a  demurrer,  having  stated  those 
grounds,  also  alleges  the  untenable 
ground  of  insufficient  facts  to  consti- 
tute a  cause  of  action.  Now,  the 
court,  in  considering  the  demurrer, 
would  find  one  of  the  first-mentioned 
objections  well  founded.  But,  as  to 
the  latter  objection,  the  court  would 
either  not  consider  it  at  all,  because 
the  case  was  not  properly  in  court,  or, 
if  the  court  did  consider  that  objec- 
tion, it  would  be  found  untenable. 
But  for  the  other  defects  the  demurrer 
would  be  sustained.  Thereupon,  an 
order  would  be  entered  to  the  effect 
that  the  demurrer  is  sustained.  The 
defect  fully  supports  that  order,  and 
we  venture  that  in  a  great  majority  of 
cases  in  our  practice,  in  which  the  de- 
murrer is  used  with  great  frequency, 
no  more  specific  order  would  be  en- 
tered. In  such  a  case,  if  the  plaintiff 
and  his  counsel  concluded  the  court 
was  right  in  its  ruling  on  the  demur- 
rer because  there  was  a  misjoinder  or 
defect  of  parties,  or  an  improper  union 
of  causes,  they  would  not  appeal,  for 
the  appeal  would  be  unavailing.  Now, 
if  the  presumption  for  which  respond- 
ent contends  be  established,  the  plain- 
tiff in  such  a  case  would  be  barred 
from  setting  up  those  facts  in  another 
action  against  the  same  parties  or 
their  privies,    free  from  the  former 

1.  Oregonian  Ry.  Co.  v.  Oregon  Ry. 
and  Navigation  Co.,  27  Fed.  R.  277, 
283. 
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for  which  reason  a  judgment  is  rendered  against  him,  he  can 
not  maintain  a  new  action  based  on  the  same  issue.1  In  this 
case  an  action  was  brought  upon  the  coupons  cut  from  munici- 
pal bonds,  and  the  answer  stated  matters  showing  that  the 
bonds  themselves  were  issued  without  authority.  To  this 
answer,  the  plaintiff's  demurrer  was  overruled,  and  as  he 
declined  to  reply,  a  judgment  was  rendered  against  him.  He 
afterwards  sued  upon  other  coupons  cut  from  the  same  bonds, 
but  the  former  judgment  was  decided  to  be  a  complete  defense. 
The  court  said:  "  The  plaintiff  was  defeated  in  his  former 
action  against  the  municipality,  because  the  coupons,  upon 
which  its  liability  was  asserted,  were  adjudged  to  be  invalid 
instruments.  It  appears  from  the  record  of  that  action,  as 
well  as  from  the  opinion  of  the  circuit  court  in  passing  upon 
the  demurrer,  and  of  this  court  in  reviewing  its  decision,  that 
their  invalidity  was  adjudged,  because  the  seventy-three  bonds, 
to  which  they  were  attached,  were  themselves  void  instruments, 
the  county  clerk,  whose  signature  appears  upon  them,  never 
having  signed  them  nor  authorized  any  one  to  sign  his  name 
to  them,  and  never  having  affixed  nor  authorized  any  one  to 
affix  the  seal  of  the  county.  By  stipulation  of  the  parties,  the 
pleadings  in  that  action  were  so  amended  and  arranged  as  to 

defects,  while,  as  a  matter  of  fact,  the  fort  to  obtain  justice.     Of  course,  no 

former  ruling  did  not  touch  the  merits,  such  thing  would  be  done  knowingly, 

It  is  said  that  in  such  a  case  it  is  the  but  it  would  arise  in  many  cases   in 

plaintiff's  duty  to  see  that  the  entry  which  demurrers  are  sustained  by  gen- 

in  the  record  specifies  the  ground  on  eral  order,  if  the  presumption  con- 

which  the  former  ruling  was  made,  or  tended    for  prevailed.     And,  in  the 

that  it  was  made  without  prejudice  to  multitude    of    rulings  which  the  trial 

another  action,  and  a  case  is  cited  in  judge  is  called  upon  to  make,  he  does 

support  of  that  view.     Foote  et  al.  v.  not  always  expound  the  grounds,  nor, 

Gibbs  et  al.,  1  Gray  412.     It  may  well  if  expounded,  would  they  be  noted  in 

be  answered  that  the  time  has  come  the  record.      In  the  case  last  above 

when  it  is  not  considered  altogether  cited,  it  was  held  that  if  a  cause  was 

amiss  to   claim  some   duties   as  due  dismissed,  and  the  entry  of  the  order 

from  the  court  towards  litigants ;  and  showed  no  qualification,  as  that  it  was 

one  should  be  so  to  shape  the  entry  of  dismissed  'without prejudice,'  it  wpuld 

court  rulings  in  its  record  as  not  to  be  presumed  to  have  been  dismissed 

raise  unjust  and  untrue  implications  on  the  merits." 

against  the  suitor,  of  which  he  is  not        1.  Bissell  v.  Spring    Valley  Town- 

the  author,  to  burden  or  defeat  his  ef-  ship,  124  U.  S.  225,  231. 
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present  this  defense,  and  obtain  the  decision  of  the  court  upon 
it.  The  new  answer,  as  agreed,  was  verified,  it  evidently- 
being  designed  by  the  parties  to  obtain  the  judgment  of  the 
court  upon  the  validity  of  the  bonds,  notwithstanding  the  fact 
which  existed,  that  they  were  not  in  truth  signed  by  the  county 
clerk,  nor  by  any  one  authorized  by  him.  The  judgment  of 
the  court  sustaining  the  demurrer  to  this  answer  was,  there- 
fore, an  adjudication  that  the  bonds  thus  defectively  executed 
were  not  binding  obligations  of  the  municipality.  The  circuit 
court  held  that  the  allegation  of  the  defendant  was,  in  sub- 
stance, that  the  bonds  were  not  signed  by  the  proper  officers  of 
the  county,  and,  if  so,  that  they  were  void.  This  court,  in 
affirming  the  judgment,  decided  that  the  township  had  no 
power  to  bind  itself  for  the  purpose  of  aiding  in  the  con- 
struction of  a  railroad  by  subscription  to  its  capital  stock, 
and  to  issue  bonds  to  pay  for  it,  except  as  authorized  by 
the  statute  of  the  state  ;  that  the  board  of  county  commis- 
sioners did  not  represent  the  township  for  any  other  pur- 
pose,  and  could  not  execute  its  power  to  issue  bonds  by 
instruments  not  conforming  to  the  substantial  requirements  of 
the  law  ;  that  the  law  required  the  bonds  to  be  executed  in  a 
particular  manner ;  and  that  the  signature  of  the  clerk  was 
essential  to  their  valid  execution,  even  though  he  had  no 
discretion  to  withhold  it.  The  final  judgment  entered  upon 
that  demurrer  is  a  bar  to  any  further  action  upon  the  specific 
coupons  in  suit.  This  is  conceded  ;  their  validity  can  not  be 
again  litigated  in  any  form  between  the  parties.  The  question 
for  determination  in  this  case  relates  to  the  effect  of  the  former 
judgment  upon  the  present  action,  which  is  upon  different 
coupons,  though  attached  to  the  same  series  of  bonds.  Does 
that  judgment  preclude  any  inquiry  as  to  the  validity  of  these 
latter  coupons ;  that  is,  of  the  bonds  to  which  they  are  attached? 
In  Cromwell  v.  County  of  Sac  (94  U.  S.  351),  we  drew  a  dis- 
tinction between  the  effect  of  a  judgment  as  a  bar  or  estoppel 
against  the  prosecution  of  a  second  action  upon  the  same  claim 
or  demand,  and  its  effect  as  an  estoppel  in  another  action 
between  the  same  parties  upon  a  different  claim  or  demand. 
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In  the  latter  case,  which  is  the  one  now  before  us,  we  held, 
following  numerous  decisions  to  that  effect,  that  the  judgment 
in  the  prior  action  operates  as  an  estoppel  only  as  to  those 
matters  in  issue,  or  points  controverted,  upon  the  determina- 
tion of  which  the  finding  or  verdict  was  rendered.  The 
inquiry  in  such  a  case,  therefore,  we  said,  must  always  be  as 
to  the  point  or  question  actually  litigated  and  determined  in 
the  original  action,  for  only  upon  those  matters  is  the  judg- 
ment conclusive  in  another  action,  between  the  parties  upon  a 
different  demand. 

"If  the  fact  admitted  by  the  demurrer  in  the  former  action — 
that  the  signature  of  the  county  clerk,  appearing  on  the  bonds 
of  the  township,  was  not  signed  by  him,  nor  by  any  one  au- 
thorized by  him — had  been  found  by  a  jury,  or  been  admitted 
in  open  court  by  the  plaintiff,  there  is  no  doubt  that  the  judg- 
ment would  have  been  conclusive  in  any  other  action  between 
the  same  parties  in  which  the  validity  of  those  bonds  was 
drawn  in  question.  It  would  have  been  an  adjudication,  both 
upon  the  fact  established  and  upon  the  law  applicable  to  the 
fact,  concluding  future  litigation  upon  those  matters.  Is  the 
litigation  any  the  less  concluded  because  the  fact  upon  which 
the  judgment  rested  was  established  by  the  demurrer?  There 
are  undoubtedly  many  cases  in  which  a  final  judgment  upon  a 
demurrer  will  not  conclude  as  to  a  future  action.  The  demur- 
rer may  go  to  the  form  of  the  action,  to  a  defect  of  pleading, 
or  to  the  jurisdiction  of  the  court.  In  all  such  instances,  the 
judgment  will  not  preclude  future  litigation  on  the  merits  of 
the  controversy  in  a  court  of  competent  jurisdiction  upon 
proper  pleadings.  And  it  has  been  held  that,  if  a  demurrer 
goes  both  to  defects  of  form  and  also  to  the  merits,  a  judgment, 
not  designating  between  the  two  grounds,  will  be  presumed  to 
rest  on  the  former.  But  if  the  demurrer  is  to  a  pleading  set- 
ting forth  distinctly  specific  facts  touching  the  merits  of  the 
action  or  defense,  and  final  judgment  is  rendered  thereon,  it 
would  be  difficult  to  find  any  reason  in  principle  why  the  facts 
thus  admitted  should  not  be  considered,  for  all  purposes,  as 
fully  established  as  if  found  by  a  jury,  or  admitted   in  open 
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court.  If  the  party  against  whom  a  ruling  is  made  on  a  de- 
murrer wishes  to  avoid  its  effect  as  an  admission  of  the 
facts  in  the  pleading  demurred  to,  he  should  seek  to 
amend  his  pleading  or  answer,  as  the  case  may  be.  Leave 
for  that  purpose  will  seldom  be  refused  by  the  court  upon 
a  statement  that  he  can  controvert  the  facts  by  evidence 
which  he  can  produce.  If  he  does  not  ask  for  such  per- 
mission, the  inference  may  justly  be  drawn  that  he  is 
unable  to  produce  the  evidence,  and  that  the  fact  is  as  al- 
leged in  the  pleading.  Courts  are  not  established  to  determine 
what  the  law  might  be  upon  possible  facts,  but  to  adjudge  the 
rights  of  parties  upon  existing  facts ;  and  if  their  jurisdiction 
is  invoked,  parties  will  be  presumed  to  represent  in  their  plead- 
ings the  actual,  and  not  supposable,  facts,  touching  the  matters 
in  controversy.  The  law  on  this  subject  is  well  stated  in  Gould's 
Treatise  on  Pleading,  a  work  of  recognized  merit  in  this  coun- 
try, as  follows:  'A  judgment,  rendered  upon  demurrer,  is 
equally  conclusive  (by  way  of  estoppel)  of  the  facts  confessed 
by  the  demurrer,  as  a  verdict  finding  the  same  facts  would  have 
been ;  since  they  are  established,  as  well  in  the  former  case  as 
in  the  latter,  by  way  of  record.  And  facts,  thus  established, 
can  never  afterwards  be  contested,  between  the  same  parties,  or 
those  in  privity  with  them.'  Chapter  14,  p.  1,  §  43.  The 
case  of  Bouchaud  v.  Dias  (3  Denio  239),  decided  by  the  supreme 
court  of  New  York,  is  an  authority  upon  this  point.  It  ap- 
pears, from  the  statement  in  the  report  of  that  case,  that  in 
1822,  one  Castro  had  executed  two  bonds  to  the  United  States 
for  payment  of  duties,  in  which  the  testator  and  the  defendant 
were  sureties,  and  bound  themselves  jointly  and  severally.  The 
bonds  were  alike  in  penalty  and  condition,  but  were  payable  at 
different  periods  within  the  year.  In  1838,  the  plaintiff,  as 
executor  of  one  of  the  sureties,  paid  to  the  United  States  one 
of  the  bonds,  and  brought  an  action  to  recover  one-half  of  that 
sum  from  the  defendant,  as  cosurety  with  the  testator.  The 
defense  was  that  the  defendant,  with  the  consent  of  the  plaint- 
iff, had  been  released  from  his  obligation  by  the  secretary  of  the 
treasury,  pursuant  to  acts  for  the  relief  of  certain  insolvent 
43 
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debtors  of  the  United  States ;  and  on  the  trial  he  produced  a 
release  under  the  hand  of  the  secretary.  He  also  gave  in  evi- 
dence a  judgment  record,  from  which  it  appeared  that  the 
plaintiff  had  sued  the  defendant  for  contribution  in  the  superior 
court  of  the  city  of  New  York,  the  declaration  in  the  case  being 
like  that  in  the  second  case,  except  that  the  other  bond  was  set 
out  as  a  part  of  the  ground  of  action.  In  that  case  the  de- 
fendant pleaded  in  bar  the  foregoing  release  and  consent. 
The  plaintiff  demurred  to  the  plea,  and  the  court  ren- 
dered judgment  for  the  defendant.  The  plaintiff,  in  the 
second  case,  objected  to  the  introduction  of  this  record,  be- 
cause the  bonds  were  not  the  same  in  both  suits;  but  the  court 
admitted  the  record,  and  charged  the  jury  that  the  judgment 
of  the  superior  court  upon  the  same  matter,  being  on  a  bond 
for  duties  on  the  same  importation  with  that  which  was  in 
question  in  the  second  case,  was  a  bar  to  the  action.  The 
3case  being  taken  to  the  supreme  court  of  the  state,  the  judg- 
ment was  affirmed,  that  court  holding  that  although  there  was 
a  difference  in  the  actions,  as  they  were  upon  different  bonds, 
yet  as  those  bonds  were  parts  of  the  same  transaction,  and  the 
principal  question  in  controversy  was  the  same  in  the  two 
cases,  the  matter  which  the  plaintiff  attempted  to  agitate  in 
the  second  case  was  res  judicata.  A  distinction  was  suggested 
between  the  cases,  on  the  ground  that  the  former  judgment  be- 
tween the  parties  was  rendered  on  a  demurrer  to  the  defend- 
ant's plea.  But  the  court  answered  that  '  it  can  make  no  dif- 
ference, in  principle,  whether  the  facts  upon  which  the  court 
proceeded  were  proved  by  deeds  and  witnesses,  or  whether  they 
were  admitted  by  the  parties.  And  an  admission  by  way  of 
demurrer  to  a  pleading,  in  which  the  facts  are  alleged,  must  be 
just  as  available  to  the  opposite  party  as  though  the  admission 
had  been  made  ore  tenus  before  a  jury.  If  the  plaintiff  de- 
murred for  want  of  form,  or  if  for  any  other  reason  he  wished  to 
controvert  the  facts  alleged  in  the  plea,  he  might,  after  learning 
the  opinion  of  the  court,  have  asked  leave  to  withdraw  the  de- 
murrer and  reply.  But  he  suffered  a  final  judgment  to  be  en- 
tered against  him.     He  probably  thought  that  the  facts  were 
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truly  alleged  in  the  plea,  and,  therefore,  did  not  wish  to 
amend.  But,  however  that  may  be,  the  judgment  is  a  bar 
to  this  action.'  The  plaintiff  seems  to  consider  the  case 
of  Cromwell  v.  County  of  Sac  (94  U.  S.  351)  as  authority 
for  his  contention,  that,  in  the  present  action,  he  is  at  lib- 
erty to  show  that  the  bonds  issued  were  valid  obligations 
of  the  municipality,  notwithstanding  the  former  adjudication 
against  their  validity.  That  case  was  brought  on  four  bonds 
of  the  county  of  Sac,  issued  for  the  erection  of  a  court-house, 
and  coupons  for  interest  attached  to  them.  To  defeat  the  action 
the  county  relied  upon  the  estoppel  of  a  judgment  rendered  in 
its  favor  in  a  prior  action  brought  by  one  Smith  upon  certain 
earlier  maturing  coupons  upon  the  same  bonds,  accompanied 
with  proof  that  the  plaintiff  Cromwell  was  at  the  time  the 
owner  of  the  coupons  in  that  action,  and  that  the  action  was 
prosecuted  for  his  sole  use  and  benefit.  It  appeared  on  the  trial 
in  that  action,  and  it  was  so  found,  that  there  were  such  fraud- 
ulent proceedings  in  the  issue  of  the  bonds  to  which  the  cou- 
pons were  attached,  followed  by  the  failure  of  the  contractor, 
to  whom  the  bonds  wrere  delivered,  to  construct  the  court-house, 
as,  in  the  opinion  of  the  court,  to  render  them  void  as  against 
the  county  ;  and  there  was  no  finding  that  the  plaintiff  had 
given  any  value  for  the  coupons,  although  he  had  become  their 
holder  before  maturity.  Judgment,  therefore,  wTas  given  for 
the  county,  and,  on  appeal,  it  was  affirmed — this  court  holding 
that  the  fraud  and  illegality  in  the  inception  of  the  bonds,  dis- 
closed by  the  findings,  were  sufficient  to  call  upon  the  plaintiff 
to  show  that  he  had  given  value  for  the  coupons  ;  that  the  bonds 
were  void  as  against  the  county  in  the  hands  of  parties  who  did 
not  acquire  them  before  maturity,  and  give  value  for  them;  that 
the  plaintiff,  not  having  proved  that  he  gave  value  for  the  cou- 
pons, was  not  entitled  to  recover  on  them ;  for  whatever  ille- 
gality or  fraud  there  was  in  the  issue  and  delivery  of  the  bonds 
equally  affected  those  coupons.  It  was  therefore  adjudged  that 
the  finding  and  judgment  in  that  case,  upon  the  invalidity  of 
the  bonds  as  against  the  county,  estopped  the  plaintiff  in  the 
second  case  from  averring  to  the  contrary,  unless  he  obtained. 
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them  for  value  before  maturity.  But  the  bonds  being  negotiable 
instruments,  and  their  issue  being  authorized  by  a  vote  of  the 
county,  and  they  reciting  on  their  face  a  compliance  with  the  law 
providing  for  their  issue,  they  were  valid  obligations  against 
the  county  in  the  hands  of  a  bona  fide  holder, taking  them  for  value 
before  maturity;  and  so  this  court  said  that  if  the  plaintiff  received 
the  bonds  and  coupons  in  suit  in  the  second  case  before  ma- 
turity for  value,  as  he  offered  to  prove,  he  should  have  been 
permitted  to  show  that  fact ;  and  that  there  was  nothing  ad- 
judged in  the  former  action  in  the  finding  that  the  plaintiff  had 
not  made  such  proof  in  that  case,  which  could  preclude  him 
from  making  such  proof  in  the  second  case.  The  fact  that  a 
party  may  not  have  shown  that  he  gave  value  for  certain 
coupons  before  their  maturity,  plainly  was  not  conclusive  evi- 
dence that  he  may  not  have  given  value  before  maturity  for 
other  coupons  of  the  same  bonds,  or  that  he  may  not  have 
given  value  for  the  bonds  before  they  came  due. 

"There  is  nothing  in  that  decision  which  can  be  made  to 
support  the  contention  of  the  plaintiff  in  this  case.  In  the 
former  action  against  the  present  defendant,  the  adjudication 
was  that  the  bonds  themselves  were  never  signed  by  the  proper 
officers  required  by  the  statute  of  the  state  to  sign  them,  and, 
therefore,  that  they  were  not  legal  obligations  of  the  township. 
Their  invalidity  equally  affected  the  coupons  attached  to  them, 
and  not  merely  those  in  suit,  but  all  others.  If  the  plaintiff 
could  give  any  evidence  consistent  with  that  adjudication,  there 
would  be  no  objection  to  his  doing  so,  and  the  former  action 
would  not  estop  him  ;  but  the  bonds  being  found  to  be  invalid 
and  void,  he  is  precluded  from  attempting  to  show  the  con- 
trary, either  of  the  fact  of  their  wanting  the  signature  of  the 
county  clerk,  or  of  the  law  that  for  that  reason  they  were 
not  binding  obligations  of  the  municipality.  The  fact  and 
the  law  are  adjudged  matters  between  the  parties,  and  not  open, 
therefore,  to  any  further  contest." 

§  310.  Detinue. — If  the  plaintiff  in  detinue  is  defeated  upon 
the  ground  that  he  has  disposed  of  the  property  since  the  suit 
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began,  he  may  sue  again,  as  the  first  decision  was  not  on  the 
merits.1 

Devise,  validity  of. — The  heir  at  law  having  brought  a 
suit  against  the  devisees  to  cancel  various  devises  upon  the 
ground  that  they  were  ancestral  and  not  subject  to  be  disposed 
of  by  will,  a  decision  that  the  ancestor  had  power  to  devise  the 
real  property  he  had  acquired  out  of  the  income  of  his  ancestral 
property,  bars  a  suit  by  the  heir  to  obtain  possession  of  that 
property.2 

Discovery  in  equity. — An  accounting  and  discovery  against 
a  trustee  in  a  state  court  bars  the  same  proceeding  in  a  federal 
court.3 

Distribution  in  equity — Partition. — The  executor  having 
brought  a  suit  in  equity  against  the  residuary  legatees  to  de- 
termine their  distributive  shares,  the  decree  fixing  the  amount 
of  the  advancement  to  one  of  the  defendants  and  the  amount  of 
his  distributive  share,  is  conclusive  evidence  of  those  amounts 
in  a  suit  for  partition  of  real  estate  devised  to  them  by  the 
same  will.4 

§  311.  Ditch,  old  or  new. — In  mandamus  proceedings  to 
compel  the  appointment  of  appraisers  to  assess  damages  for  the 
opening  of  a  new  ditch,  if  the  defense  is  that  the  object  sought 
is  merely  to  clean  out  an  old  ditch,  a  judgment  for  the  plaint- 
iff is  conclusive  that  the  proposed  ditch  is  new.5  The  court 
said:  "The  court  refused  to  allow  defendants  to  show  that  the 
ditch  was  not  enlarged  when  it  was  cleaned  out  in  1882,  and 
this  ruling  is  complained  of.  The  ruling  seems  to  have  been 
strictly  correct.  The  only  object  of  the  testimony  seems  to 
have  been  to  litigate  over  again  the  question  of  the  identity  of 
the  ditch  of  1863  and  the  ditch  of  1882.  This  question  had 
been  finally  disposed  of  by  the  verdict  of  the  jury  and  the 
judgment    in    the  mandamus  proceedings,  by  which    it   was 

1.  Hanchey  v.  Coskey,  81  Ala.  149  3.  De  Chambrun    v.    Campbell,  54 
(IS.  R.  259).  Fed.  R.  231. 

2.  SoorjomoneeDayeev.  Suddanund  4.  Torrey  v.  Pond,  102  Mass.  355. 
Mohapatter,  L.  R.  Suppl.  Vol.  Indian  5.  Smeaton  v.  Austin,  82  Wis.  76  (51 
Appeal  Cases  212.  N.  W.  R.  1090). 
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established  that  the  last  ditch  was  an  independent  and  separate 
one." 

Dividends,  same  or  not. — If  two  suits  are  brought  for  in- 
stallments of  dividends,  and  the  defense  in  the  second  suit  is 
that  the  other  one  is  for  the  same  installments,  a  judgment  for 
the  plaintiff  in  that  case  bars  the  same  defense  in  the  first  suit.1 

Division  fence. — If  A  sues  B  in  case  for  tearing  down  a 
dividing  line  fence,  a  judgment  for  the  defendant,  together 
with  a  complete  copy  of  the  other  parts  of  the  record,  does  not 
show,  in  another  similar  action,  that  the  fence  was  on  the  di- 
viding line.  It  settled  nothing  except  that  B  was  not  liable 
for  tearing  it  down.2 

Division  line. — A  section  line  marked  the  division  between 
lots  one  and  two,  and  also  between  lots  three  and  four.  Lots 
one  and  three  were  owned  by  A,  and  lots  two  and  four  by  B, 
and  in  a  suit  between  them  the  line  dividing  lots  one  and  two 
was  determined.  Subsequently,  a  dispute  arose  between  A 
and  B's  agent  concerning  the  line  dividing  lots  three  and  four, 
and  A  clandestinely  moved  the  division  fence  so  as  to  place  it 
on  the  line  determined  in  the  former  suit  if  extended.  B's 
agent  attempted  to  remove  the  fence  to  its  former  location,  and 
was  resisted  by  A's  wife,  who  was  hurt  and  sued  him  for  the 
assault  and  battery,  and  sought  to  introduce  the  record  in  the 
former  case  to  show  that  her  husband  had  placed  the  fence  on 
the  true  line,  but  her  right  to  do  so  was  denied  because  no 
precedent  could  be  found,  the  court  saying:  ''Judgments  are 
admissible  in  evidence  if  the  same  subject-matter  again  comes 
in  controversy  between  the  same  parties;  but  here  was  neither 
identity  of  parties  nor  identity  of  subject-matter.  All  that  could 
be  claimed  was  that  the  same  question  of  fact  had  arisen  in  an- 
other case  in  which  defendant's  principal  was  a  party,  and  had 
been  passed  upon  by  a  jury."  But  as  A's  wife  claimed  under 
him,  and  B's  agent  stood  on  his  rights,  there  would  seem  to  be 
no  want  of  privity;  and,  as  the  former  judgment  fixed  the  loca- 
tion of  the  section  line  at  two  points,  I  am  unable  to  see  why 

1.  Lorillard  v.  Clyde,  102  N.  Y.  59        2.  Fahey  v.  Crotty,  63  Mich.  383  (29 
(6  N.  E.  R.  104).  •  N.  W.  R.  876). 
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that  did  not  determine  it  in  law  as  well  as  in  geometry,  for 
its  entire  length.1 

§  312.  Ejectment. — A  recovery  in  ejectment,  if  not  obeyed, 
is  no  bar  to  a  new  action  to  recover  the  land  again  and  also 
the  subsequent  rents.2  If  A  sues  B  to  recover  a  section  of 
land,  and  B  answers  claiming  the  east  half,  but  denying 
any  possession  of  the  west  half,  a  judgment  for  the  recov- 
ery of  the  east  half  by  A  is  not  an  adjudication  that  the 
west  half  belongs  to  B.3  The  court  said:  "The  plaintiff 
in  the  former  action  alleged  ownership  of  the  whole  section, 
and  that  she  had  been  ousted  by  the  defendant,  but  he  denied 
that  he  had  ever  been  in  possession  of,  or  had  ever  ousted  her 
from,  the  land  here  sued  for;  and,  while  the  court  found  that 
the  plaintiff  was  the  owner  of  the  land  here  in  controversy, 
still  as  to  it  no  judgment  was  rendered,  presumably  because  the 
court  was  of  the  opinion  that  the  defendant's  denials  in  regard 
to  it  were  true.  In  this  case  the  plaintiff  alleged  that  the  de- 
fendant entered  upon  the  land  and  ousted  her  seven  days 
after  the  former  judgment  was  rendered,  and  this,  not  be- 
ing denied,  must  be  taken  as  true.  Under  such  circumstances 
how  can  the  former  judgment  be  a  bar  to  this  action?  " 

If,  after  answer  filed  in  ejectment,  the  description  of  the 
land  set  forth  in  the  complaint  is  stricken  out  and  a  new  one 
inserted  by  leave  of  court,  a  recovery  by  defendant  is  a  bar  to 
a  new  action  for  the  land  described  in  the  amendment  to  the 
complaint.* 

1.  Phillips  v.  Jamieson,  51  Mich,  filed  his  answer,  in  which  he  denied 
153  (16  N.  W.  R.  318) .  '  that  the  plaintiff  is  the  owner,  and  en- 

2.  Southern  Pacific  R.  Co.  v.  Pur-  titled  to  the  possession,  of  the  certain 
cell,  77  Cal.  69  (18  Pac.  R.  886) .  forty-five  acres  of  land  described  in  the 

3.  Johnson  v.  Vance,  86  Cal.  110  complaint.'  On  September  24,  1872, 
(24  Pac.  R.  862).  the  plaintiff  therein  presented  a  mo- 

4.  Smith  v.  Hudson,  53  Ark.  178  (13  tion  as  follows:  '  To  amend  the  com- 
S.W.R.  1093).  Thecourtsaid:  "The  plaint  in  this  cause  in  this,  that  the  E. 
plaintiff's  first  muniment  of  title  con-  %  of  N.  E.  frl.  %  of  section  10,  as 
tains  the  entire  record  in  the  case  of  described  in  the  complaint,be  changed 
Gaines  v.  Todd.  The  complaint  in  that  so  as  to  read  and  be  as  follows,  to  wit, 
case  was  filed  February  24,  1872.  On  the  W.  %  of  N.  E.  frl.  %.  of  section 
March  26th,  following,  the  defendant  10,  in  township  15  south,  range  2  west, 
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Waste. — A  sued  B  to  recover  land,  the  rents  and  profits, 
and  damages  caused  by  waste  from  cutting  timber,  and  there 
was  a  judgment  for  A  for  the  land  and  against  him  upon  the 
issues  concerning  the  rents  and  profits  and  the  waste.  He  then 
sued  B  for  wood  cut  on  the  land  while  the  latter  was  in  posses- 
sion, and  introduced  in  evidence  the  record  of  the  former  ac- 
tion, and  proved  that  while  B  was  in  possession  he  cut  down 
timber  and  converted  it  into  wood  which  he  sold,  and  also 
showed  its  value.  On  motion  of  B,  there  was  a  nonsuit.  On 
appeal,  one  judge  held  that  the  evidence  failed  to  show  that  A 
owned  the  wood,  and  that  there  was  no  connection  between  the 
two  cases,  because  one  was  in  relation  to  land  and  the  other  in 
relation  to  personal  property.  Three  judges  held  that  the 
former  action  was  a  complete  bar  to  the  later  one,  and  two 
others  simply  concurred  in  affirming  the  judgment.1 


containing  fifty  acres  of  land,  and  asks 
that  the  cause  be  allowed  to  be  con- 
tinued and  prosecuted  for  the  last- 
mentioned  tract  of  land.'  The  leave 
was  granted  and  the  cause  continued. 
The  amendment  described  the  land 
in  this  suit.  No  further  answer  was 
filed ;  but  the  parties  appeared  at  the 
January  term,  1874,  of  the  court,  an- 
nounced ready  for  trial,  and  there 
was  a  judgment  that  the  title  to  the 
land  was  in  defendant.  What  land 
was  affected  by  the  judgment?  The 
judgment  does  not  set  it  out,  and  what 
it  was  must  be  ascertained  from  the 
record'.  The  description  in  the  origi- 
nal complaint  designated  a  differ- 
ent tract  than  that  now  sued  for; 
but  plaintiff  obtained  leave  to  strike 
out  the  descriptive  words  and  in- 
sert in  lieu  thereof  words  descrip- 
tive of  the  land  in  this  suit.  That 
the  court  can,  and  in  the  exercise  of 
its  discretion  should,  grant  such  leave, 
it  requires  no  argument  to  establish. 
If  the  ends  of  justice  require  it,  the 
amendment  should  be  granted  upon 


terms  that  will  prevent  surprise  and 
injustice.  That  was  done  in  that  case, 
but,  whether  that  were  so  or  not,  the 
abuse  of  discretion  would  not  avoid 
the  judgment.  The  parties  were  be- 
fore the  court ;  and  if  errors  were  com- 
mitted, they  enjoyed  the  usual  oppor- 
tunity to  correct  them ;  but  they  chose 
to  rest  content  with  the  court's  action. 
It  is  insisted  that  there  was  no  answer 
to  the  amended  complaint.  The 
amendment  tendered  no  new  issue, 
but  simply  substituted  a  correct  for 
an  incorrect  description  of  the  prop- 
erty in  controversy,  and  the  answer 
filed  was  responsive  to  the  issue  after 
as  well  as  before  the  amendment; 
and,  if  the  parties  so  chose,  they 
could  proceed  to  trial  on  the  pleadings 
already  made.  This  they  did.  But, 
even  if  there  had  been  no  answer, 
the  judgment  would  not  have  been 
void ;  and,  if  erroneous,  this  is  not  a 
proceeding  in  which  the  error  can  be 
reviewed." 

1.  Mauldin  v.  Clark,  79  Cal.  51  (21 
Pac.  R.  361). 


THE    SAME    ISSUE — DETERMINED    BY   THE    RECORD.  681 

§  313.  Embezzlement  or  no  embezzlement. — A  sued  B,  al- 
leging that,  between  June  23,  1879,  and  February  3,  1883,  he 
had  embezzled  large  sums  of  his,  A's,  money,  and  invested  it 
in  the  purchase  of  a  specified  house  and  lot,  the  title  to  which 
he  sought  to  recover.  The  court  decided  that  B  did  not,  dur- 
ing the  period  alleged,  take  and  embezzle  large  sums  of  A's 
money,  and  dismissed  his  complaint  on  the  merits.  He  then 
sued  B  again,  alleging  that,  during  the  same  period,  he  had 
embezzled  large  sums  of  his  money  and  invested  it  in  the  pur- 
chase of  another  specified  house  and  lot,  the  title  to  which  he 
sought  to  recover.  But  the  former  suit  was  held  to  be  a  bar, 
as  the  main  issue  in  each  case  was  whether  or  not  B  had  em- 
bezzled large  sums  of  A's  money.1 

Employe,  competency  of. — If  an  employe  brings  a  suit  be- 
fore a  justice  of  the  peace  for  a  month's  wages,  alleging  that 
he  was  hired  for  a  year  to  be  paid  monthly,  and  that  he  was 
wrongfully  discharged,  and  the  defense  is  that  the  employment 
was  to  continue  as  long  as  he  suited  the  defendant,  and  that  he 
was  discharged  for  incompetency,  a  recovery  bars  the  same  de- 
fenses to  subsequent  suits  for  other  installments  ;  and  it  is  not 
admissible  to  prove  by  the  justice  that  he  allowed  the  first 
month's  wages  because  the  plaintiff  had  worked  that  long,  lack- 
ing one  day,  for  which  he  had  been  excused.2 

Entry  states  grounds  of  judgment — (See  §  278,  supra,  and 
§  389,  infra). — To  a  complaint  for  the  recovery  of  real  estate, 
alleging  that  the  plaintiff  was  the  owner  and  entitled  to  the 
possession,  there  was  an  answer  of  general  denial,  a  trial  by 
the  court,  and  a  general  finding  for  the  defendant.  The  judg- 
ment entry  contained  a  statement  that  the  ground  upon  which 
it  was  rendered  was,  that  the  defendant  was  the  tenant  of  the 
plaintiff  and  had  received  no  notice  to  quit.  In  another  action 
between  the  parties,  it  was  held  that  this  entry  was  no  evidence 
that  the  judgment  was  rendered  upon  the  grounds  stated,  as  it 

1.  Taylor  v.  Taylor,  62  Hun  (69  N.  420).     Accord,  Taylor  v.  Taylor,  63 

Y.  Supr.)  623  (17  N.  Y.  Suppl.  161 ;  42  Hun  (70  N.  Y.  Supr.)  303. 

N.  Y.  St.  Reporter  435)— affirming  26  2.  Kennedy  v.   McCarthy,   73    Ga. 

Abb.  New  Cases  360  (14  N.  Y.  Suppl.  346. 
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was  only  the  statement  of  the  clerk,  and  that,  as  the  finding 
was  general  for  the  defendant,  the  presumption  was  that  all 
the  issues  were  found  in  his  favor.1  I  think  this  case  is  un- 
sound. The  clerk,  in  contemplation  of  law,  makes  such  en- 
tries as  the  court  orders .  The  Indiana  statute  requires  all  the 
entries  to  be  read  in  open  court,  and  the  court  to  approve  them, 
and  the  judge  to  sign  the  record  at  the  end  of  each  day's  pro- 
ceedings. How  it  can  be  said  that  an  entry,  which  is  formally 
approved  b}^  the  court  and  that  approval  evidenced  by  the  sig- 
nature of  the  judge,  is  the  act  of  the  clerk,  I  am  unable  to 
comprehend. 

§  314.  Equity  and  law — Principle  involved. — In  that  large 
class  of  actions  in  which  the  jurisdiction  in  equity  and  at  law 
is  concurrent,  an  issue  determined  in  either  tribunal  is  con- 
cluded in  the  other.  There  is  also  another  class  in  which  the 
tribunal  has  no  rightful  jurisdiction,  but  which  lies  so  close  to 
the  dividing  line  that  the  question  is  debatable  ;  and  if  it  as- 
sumes jurisdiction  in  such  cases  its  proceedings  will  not  be 
void  collaterally,  and  therefore  an  issue  decided  will  bar  fur- 
ther controversy  in  respect  to  it  in  the  other  tribunal.2  But  if 
the  chancellor  would  take  cognizance  of  an  action  of  replevin, 
or  try  a  person  for  a  crime,  or  if  the  common-law  judge  would 
administer  a  trust,  the  proceeding  would  be  void  collaterally, 
and,  of  course,  an  issue  thus  decided  would  be  of  no  force. 

§  315.  Equity  and  law — Bonds,  validity  of. — If  a  town  sues 
in  equity  to  cancel  bonds,  a  decree  for  the  defendants  on  the 
merits  bars  the  same  matters  in  an  action  at  law  against  the 
town  on  those  instruments.3  The  court  said :  "Turning  now 
to  the  prior  judgment,  for  purposes  of  comparison,  we  observe 
that  it  was  between  the  same  parties,  their  positions  as  plaintiff 
and  defendant  being  reversed,  and  that  the  subject-matter  of 
the  controversy  is  identical  in  both  litigations.  The  same 
bonds,  the  same  liability,  the  same  general  question,  furnish 

1.  Sharkey  v.   Evans,  46  Ind.   472.        3.  Williamsburgh  Savings  Bank  v. 
See  §  389,  infra.  Town  of  Solon,  136  N.  Y.  465  (32  N. 

2.  Van  Fleet's  Coll.  Att.,  §  100.  E.  R.  1058). 
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the  vital  ground  of  controversy  in  each.  We  see  further,  that 
the  same  material  issue  dominates  both.  The  first  action  was 
in  equity.  The  town  sued  the  bondholders,  and  sought  to  can- 
cel, in  their  hands,  the  same  identical  bonds  on  which,  here 
and  now,  the  bondholders  have  sued  the  town.  In  the  first 
case,  the  plaintiff  could  not  recover,  nor  the  defendant  defeat 
the  action,  except  by  an  adjudication,  one  way  or  the  other,  of 
the  validity  or  invalidity  of  the  bonds.  It  is  easy  to  see  that  the 
plaintiff  could  not  succeed  without  proving  them  to  be  void 
and  securing  a  judgment  of  that  tenor.  But  the  same  thing 
was  true  of  the  defendant  in  that  action.  It  might  have  de- 
fended upon  other  grounds — those  peculiar  to  equity,  and  in- 
dependent of  the  main  and  central  issue — but  it  did  not.  One 
such  ground  might  have  been  that  there  was  an  adequate  rem- 
edy at  law,  but  that  was  waived,  because  not  raised  by  demurrer 
on  the  one  hand,  nor  by  pleading  the  defense  on  the  other. 
There  was  no  such  issue  in  the  case,  for,  if  not  pleaded,  it  can 
not  be  made  available.  The  defendant  submitted  itself  to  the 
jurisdiction  of  equity  by  abandoning  its  claim,  to  meet  its 
enemy  only  in  a  court  of  law.  Another  such  defense  might 
possibly  have  been  laches,  but  that  was  not  interposed,  and  was 
explicitly  shut  out  from  the  decision.  Instead  of  it,  the  de- 
fendant chose  to  use  the  facts  by  way  of  estoppel — a  defense 
equally  good  at  law  as  well  as  in  equity.  On  the  trial,  no 
merely  equitable  question  was  raised,  save  and  except  that  if 
the  bonds  were  invalid  on  their  face  the  remedy  was  at  law, 
which  the  court  correctly  overruled.  The  defendant's  final 
motion,  at  the  close  of  the  case,  for  a  dismissal  of  the  com- 
plaint, rested  upon  no  such  ground,  but  wholly  and  entirely  on 
the  contention  that  the  bonds  were  valid,  and  the  lawful  obli- 
gations of  the  town.  That,  therefore,  was  the  sole  issue  in- 
volved, and  the  sole  issue  ultimately  decided.  The  plaintiff 
municipality  deliberately  chose  the  forum  of  equity,  saying  that 
it  was  afraid  of  the  courts  of  law,  and  of  the  multitude  of  suits 
which  might  follow,  and  especially  of  some  in  the  federal 
courts,  and,  before  the  tribunal  which  it  voluntarily  selected, 
was  bound  to  show,  and  could  only  succeed  by  showing  that  the 
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identical  bonds  here  in  controversy  were  void.  The  defendant, 
which  might,  perhaps,  have  shielded  itself  behind  two  equi- 
table defenses  not  touching  the  issue  tendered,  did  not  do  so,  but 
threw  them  away,  incapacitated  itself  from  having  their  bene- 
fit, and  met  its  adversary  squarely  upon  its  owrn  ground,  and 
became  bound  to  prove  the  bonds  valid,  or  submit  to  have  them 
canceled.  Both  parties  consented  to  try  that  question  in  equity, 
and  neither  resisted  its  jurisdiction.  It  is  plain,  therefore,  that 
the  parties  were  the  same,  the  subject-matter  of  the  controversy 
the  same,  and  the  one  single  and  material  issue  the  same." 

Cancellation  suit  and  railroad  fence. — A  deed  to  a  rail- 
way company  provided  that  it  should  "  build  a  good  and  law- 
ful fence  on  both  sides  of  said  road,"  and  should  make  a  good 
wragon-road  crossing.  The  grantor,  claiming  that  it  was  the 
understanding  that  a  five-board  fence  should  be  built  and  two 
crossings  maintained,  brought  a  suit  to  cancel  the  deed  and  for 
general  equitable  relief,  because  of  the  failure  to  build  such  a 
fence  and  to  maintain  two  crossings.  A  decree  for  the  defend- 
ant, after  a  trial  on  the  merits,  was  held  to  be  a  bar  to  a  new 
action  by  him  to  recover  damages  for  the  failure  to  build  such 
a  fence  and  to  maintain  the  crossings,  because  those  matters 
were  adjudicated.1 

Consideration  of  ante-nuptial  contract. — The  executors 
of  a  decedent  brought  a  suit  in  equity  against  his  widow  to 
enforce  an  ante-nuptial  contract  and  to  restrain  her  from  pro- 
ceeding at  law  to  recover  dower.  There  was  a  trial  and  find- 
ing that  the  contract  was  made  in  consideration  of  an  unper- 
formed promise,  for  which  reason  the  bill  was  dismissed.  This 
barred  an  action  at  law  upon  the  alleged  contract  by  the  ex- 
ecutors.2 

Consideration,  illegal. — If  a  suit  is  brought  to  cancel  a 
mortgage  because  founded  on  an  illegal  consideration,  a  dis- 
missal on  the  merits  bars  the  same  defense  in  ejectment  upon 
the  mortgage.3 

1.  Hunter  v.  Burlington,  C.R.&N.        2.  Bl  ackinton  v.  Blackinton,  113 
Ry.  Co.,  76   Iowa  490(41   N.   W.   R.     Mass.  231,  234. 
305).  3.  Strang  v.  Moog,  72  Ala.  460,  466. 
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§  316.  Equity  and  law — Conspiracy. — If  several  persons  are 
sued  at  law  for  damages  occasioned  by  a  conspiracy  between 
them  to  sell  the  plaintiff's  real  estate,  a  judgment  in  their  favor 
will  bar  a  suit  in  equity  against  them  for  the  same  causes.1 

Contract  or  no  contract. — So,  a  decision  at  law  that  an 
alleged  contract  was  not  made  is  conclusive  in  equity.2  And 
if  a  court  of  equity  has  jurisdiction  in  the  case  before  it  to 
award  damages  for  the  breach  of  a  contract,  a  denial  of  all  re- 
lief will  bar  an  action  at  law  upon  the  contract.3  The  court 
said:  "A  bill  for  the  specific  performance  of  a  contract  to 
convey  land,  the  complainant  knowing  before  he  brought  the 
bill  that  his  vendor  had  parted  with  the  title,  will  not,  as  a 
general  rule,  be  retained  to  assess  damages  for  a  failure  to  per- 
form the  contract.  This  rule  was  announced  in  Kennedy  v. 
Hazleton  (128  U.  S.  667),  wherein  the  court  said:  'Specific 
performance  can  not  be  decreed  of  an  agreement  to  convey 
property  which  has  no  existence,  or  to  which  the  defendant  has 
no  title;  and,  if  the  want  of  title  was  known  to  the  plaintiff  at 
the  time  of  beginning  suit,  the  bill  will  not  be  retained  for  as- 
sessment of  damages.'  The  same  doctrine  was  announced  by 
this  court  in  Doan  v.  Mauzey  (33  111.  227).  Those,  and  many 
other  causes  of  like  import,  in  which  it  was  held  damages 
could  not  be  recovered  on  a  bill  for  specific  performance,  have 
been  cited  by  appellant  to  show  that  a  court  of  equity  had  no 
jurisdiction  to  award  damages  on  the  contracts  involved  in  this 
case,  and  hence  that  the  decree  was  not  res  judicata.  Had  the 
bill  here  involved  been  one  for  specific  performance  merely,  and 
had  the  relief  prayed  for  been  refused,  there  would  be  much 
force  in  this  position.  But  upon  an  examination  of  the  allega- 
tions of  the  bill,  as  shown  by  the  pleas,  it  will  be  found  that 
various  matters  were  involved  which  fell  within  the  peculiar 
jurisdiction  of  a  court  of  equity.  The  stock  and  note,  as  ap- 
pears from  the  contracts,  were  owned  by  the  North  Chicago 
City   Railway   Company.      The  company  had  agreed  to  sell 

1.  Price  v.  Dewey,  6  Sawyer  493.  3.  Scrickney  v.  Goudy,  132  111.  213 

2.  Estes  v.  Chicago,  I.  &  D.  R.  Co.,     (23  N.  E.  R.  1034). 
72  Iowa  235  (33  N.  W.  R.  647). 
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them  to  Goudy  for  a  certain  sum  of  money,  and  they  weie 
placed  in  the  hands  of  De  Koven,  as  trustee,  to  be  delivered 
according  to  a  contract,  upon  the  payment  of  a  certain  sum  of 
money.  The  bill  charged  that  De  Koven  had  violated  his  duty 
as  trustee  by  disposing  of  the  stock  and  note,  trust  property, 
and  that  the  person  to  whom  they  were  delivered  had  notice  of 
the  trust.  If  this  allegation  was  true,  and  could  have  been 
sustained  by  proof,  the  trust  property  could  have  been  reached. 
The  bill,  then,  in  this  branch  of  the  case,  was  one  to  enforce  a 
trust.*  Another  charge  in  the  bill,  as  shown  by  the  pleas,  was 
that  Goudy,  Turner,  Chandler,  Chase,  De  Koven,  and  others 
conspired  and  confederated  together  to  defraud  Stickney,  and 
to  induce  him  to  enter  into  the  contract  and  pay  $20,000  to 
Goudy.  Here  was  an  alleged  fraud,  under  which  complain- 
ants, through  a  conspiracy,  had  been  cheated  out  of  $20,000. 
Undoubtedly  a  court  of  equity  had  jurisdiction  to  grant  relief 
against  fraud  and  conspiracy,  and  to  render  a  decree  requiring 
the  repayment  of  the  money.  The  bill  contained  other  allega- 
tions upon  which  other  equitable  relief  was  predicated.  The 
control  of  a  railroad  company,  the  right  to  forfeit  shares  of 
stock,  the  election  of  a  board  of  directors,  the  validity  of  the 
assignment  of  stock  and  a  note,  and  other  matters  were  in- 
volved. It  is  thus  seen  that  the  position  that  the  bill  was  one 
for  specific  performance  merely,  is  not  tenable.  The  contracts 
upon  which  this  action  is  predicated  were  all  before  the  court 
in  the  equity  case.  Having  been  set  up  in  the  bill  and  answer, 
equitable  relief  was  claimed  under  the  contracts,  by  virtue  of 
the  allegations  of  the  bill  that  trust  property  had  been  wrong- 
fully transferred  to  other  parties  in  violation  of  the  terms  of  a 
contract  establishing  the  trust ;  and,  under  those  allegations  and 
the  charge  of  fraud  in  the  procurement  of  the  $20,000,  the  court 
of  equity  was  clothed  with  jurisdiction  of  the  cause,  and  having 
acquired  jurisdiction  for  one  purpose  it  had  the  power  to  re- 
tain the  cause  for  all  purposes,.  And  if  the  defendant,  Goudy, 
had  violated  his  contract,  as  was  claimed,  and  complainant  had 
thereby  sustained  damages,  the  court  had  the  right  to  go  on 
and  render  a  decree  for  the  amount  established  by  the   evi- 
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dence.  Whether  as  a  matter  of  fact,  in  deciding  the  suit  in 
equity,  the  court  passed  upon  the  question  of  damages,  does 
not  appear  from  the  decree.  It  does,  however,  appear  from 
the  decree  that  all  relief  was  denied  complainant  upon  all  mat- 
ters and  things  in  controversy,  except  as  to  the  amount  of 
money  paid  by  Goudy  for  right  of  way.  As  the  question  of 
damages  was  involved — was  in  controversy — the  fair  inference 
from  the  language  of  the  decree  is  that  it  was  decided.  But, 
however  that  may  be,  the  decree  is  res  judicata,  whether  the 
court  passed  on  the  question  of  damages  or  not.  If  a  bill  is 
dismissed  without  qualification,  the  decree  is  conclusive  as  to 
all  matters  involved,  which  are  decided  or  which  might  be 
decided." 

§  317.  Equity  and  law — Deceit  and  rescission. — A  failure  by 
the  plaintiff  to  recover,  in  an  action  of  deceit,  will  not  bar  a 
suit  in  equity  to  rescind,  if  he  had  to  prove  one  allegation, 
namely,  an  intent  to  defraud  in  the  former  case  which  is  not 
necessary  in  the  latter.1 

Deed  construed — Vested  remainder. — A  vested  remainder 
in  land  being  held  in  trust  for  the  owner,  a  court  of  equity  had 
power  to  subject  it  to  sale  on  behalf  of  creditors.  The  creditors 
sued  for  that  purpose,  but  were  erroneously  defeated,  because, 
in  the  opinion  of  the  court,  the  deed  of  conveyance,  while  it 
gave  the  right  of  possession  and  enjoyment  to  the  debtor,  did 
not  leave  his  interest  subject  to  seizure  for  his  debts.  This  was 
held  to  bar  proceedings  at  law  against  the  same  interest  of  the 
debtor,  and  executions  levied  by  them  were  enjoined.2 

§  318.   Equity  and  law— Equitable  title  and  legal  title. — As 

an  equitable  title  could  not  be  considered  in  a  common-law 
court,  no  adjudication  made  there  could  affect  it.  That  rule 
still  prevails  in  California  under  its  reformed  procedure.3    But 

1.  Emma  Silver  Mining  Co.  v.  Em-  Pac.  R.  449) ;  O'Connor  v.  Irvine,  74 
ma  Silver  Mining  Co.,  7  Fed.  R.  401.  Cal.  435  (16  Pac.  R.  236).    The  court 

2.  Nichols  v.  Levy,  5  Wall. (72  U.S.)  said:     "An  action  of  ejectment,  and 
433.  an  action  to  declare  a  trust  are  essen- 

3.  Reynolds  v.  Lincoln, 71  Cal.  183(12  tially  different.   To  prevail  in  the  for- 
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in  Alabama,  if  one  having  an  equitable  title  to  land,  leases  it 
and  subsequently  sues  the  lessee  for  rents,  and  the  person  hav- 
ing the  legal  title  intervenes  and  claims  the  rents,  a  judgment 
in  favor  of  the  plaintiff  upon  the  ground  that  his  equitable  title 
is  superior  to  the  intevener's  legal  title,  concludes  that  ques- 
tion.1 So  an  equitable  title  being  setup  and  passed  upon  ad- 
versely in  an  action  of  ejectment  in  Missouri,2  or  in  a  suit  for 
a  specific  performance,3  can  not  be  used  as  a  cause  of  action 
or  defense  in  another  case. 

Forfeiture. — In  an  action  of  unlawful  detainer  by  a  junior 
lessee  against  a  senior  lessee,  a  recovery  upon  the  ground  that 
the  latter  had  forfeited  his  rights,  bars  a  bill  in  equity  by  him 
against  the  landlord  and  the  junior  lessee  to  be  relieved  from 
the  forfeiture.4 

§  319.  Equity  and  law — Fraud. — If  the  question  of  fraud 
or  no  fraud  is  adjudicated  at  law,  it  can  not  be  reopened  in 
equity.5  Thus,  if  A  sues  B  to  recover  damages  on  account  of 
fraud  in  inducing  him  to  make  a  sale  of  stock,  a  judgment  for 
B  will  bar  a  suit  in  equity  to  rescind  the  sale  on  account  of  the 
same  fraudulent  conduct.6 

Fraudulent  compromise. — An  action  having  been  brought 
on  a  written  agreement  compromising  a  former  action,  which 

mer,  the  plaintiff    must,   as  against  therein,  or  necessary  thereto.'  Equita- 

the   defendant,  be  the  holder  of  the  ble  rights  are  not  necessarily  included 

legal  title,  whether  it  be  evidenced  in  an  action  of  ejectment,  and  their 

by  a    deraignment    from  the    para-  determination,  when  not  pleaded,  is 

mount  source  of  title,   or  simply  by  not  necessary  to  a  determination  of 

prior  possession;   but  in  the  latter,  the  issues  in  such  action." 

the    whole    case    depends  upon    the  1.  Hall  v.  Caperton,  87  Ala.  285  (6 

theory  that  the  legal  title  is  in  the  de-  S.  R.  388). 

fendant.  The  rule  is  expressed  in  the  2.  Preston  v.  Rickets,  91  Mo.  320  (2 

code.  Section  1908  is  to  the  effect  that  S.  W.  R.  793). 

a  judgment  is  conclusive  between  the  3.  Sparks  v.  Walton,  4  Philadelphia 

parties  in  respect  to  the  matter  di-  93. 

rectly    adjudged;    and    section    1911  4.  Hukill  v.  Guffey,  37  W.  Va.  425 

provides  that,   '  that  only  is  deemed  (16  S.  E.  R.  544). 

to  have  been  adjudged  in  a  former  5.  Wilkins  v.  Judge,   14  Ala.  135, 

judgment  which  appears  upon  its  face  138;  Price  v.  Dewey,  11  Fed.  R.  104. 

to  have  been  so  adjudged,  or  which  6.  Oglesby  v.  Attrill,  20  Fed.  R.  570. 

was  actually  and  necessarily  included 
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was  signed  by  the  counsel  of  the  respective  parties,  the  defenses 
were  that  the  attorney  had  no  authority  to  make  the  compro- 
mise nor  to  sign  the  agreement ;  that  it  lacked  consideration 
and  was  obtained  by  fraud.  On  the  trial,  after  the  defendant 
had  given  evidence  on  all  these  matters,  the  court  ordered  a 
verdict  for  the  plaintiff,  upon  which  judgment  was  rendered, 
and  this  was  affirmed  on  a  writ  of  error.  In  a  suit  in  equity 
to  enjoin  this  judgment,  the  complainant  (defendant  in  the  ac- 
tion at  law)  insisted  that  the  judgment  at  law  was  not  conclu- 
sive that  his  attorney  was  authorized  to  sign  the  agreement  as 
written,  because,  in  fact,  his  instructions  were  that  it  should 
contain  other  and  further  stipulations,  but  this  point  was  ruled 
against  him;  and  it  was  also  decided  that  the  judgment  at  law 
was  conclusive  that  there  was  no  fraud  in  the  execution  of  the 
agreement.1  The  court  said  :  "  The  real  question  in  the  case 
is,  has  the  complainant  presented  to  the  court  of  chancery  such 
facts,  over  and  above  those  disposed  of  in  the  action  at  law, 
as  should  move  the  court  to  interpose  in  his  behalf  ?  A 
reference  to  the  former  record,  which  is  made  a  part  of  this 
case,  shows  that  in  the  suit  upon  the  written  agreement  the 
following  issues  were  necessarily  passed  upon  by  the  trial  court, 
namely:  that  complainant's  attorney  had  authority  from  him 
to  compromise  the  suit;  that  under  such  authority  he  was  em- 
powered to  sign,  and  did  sign,  the  agreement  in  suit ;  that  the 
agreement  did  not  lack  consideration  ;  and  that  neither  the 
amount  agreed  upon  nor  the  attitude  of  the  defendant  towards 
the  suit  or  its  compromise  were  proofs  of  fraud.  It  is  part  of 
our  fundamenal  law  that  facts  actually  decided  by  an  issue  in 
any  suit  can  not  again  be  litigated  between  the  same  parties. 
Counsel  for  the  appellant,  however,  challenges  at  the  threshold 
the  applicability  of  the  doctrine  of  res  judicata  to  this  case. 
In  the  first  place,  he  says  that  his  client  should  not  be  con- 
cluded by  the  finding  of  the  court  of  law  that  his  attorney 
had  authority  to  sign  the  agreement  in  suit.  This  conten- 
tion rests  upon  the    ground  that   his   affidavit  to  his  bill  in 

1.  Phillips  v.  Pullen,  45  N.  J.  Eq.  830  (18  Atl.  R.  849). 
44 


690  THE    MERITS. 

chancery  states  that  his  sole  motive  in  authorizing  his  attor- 
ney to  enter  into  an  agreement  to  pay  a  stipulated  sum  was  his 
desire  to  prevent  all  further  publicity. to  the  scandal,  whereas 
the  agreement  signed  by  his  attorney  is  limited  in  terms  to  the 
action  in  which  it  is  entitled,  and  will  be  satisfied  by  the  de- 
fendant's execution  of  a  release  therein,  thus  leaving  him  free  to 
set  up  the  illicit  relations  between  complainant  and  defendant's 
wife  in  a  suit  for  divorce,  or  even  in  criminal  proceedings. 

"In  so  far  as  this  contention  rests  upon  fraud  in  the  pro- 
curement  of  the  written  contract,  it  is  no  longer  an  open  ques- 
tion. That  was  one  of  the  issues  directly  involved  in  the  suit 
at  law.  If  true,  there  could  have  been  no  recovery.  The 
thing  to  be  proved,  and  the  quantum  of  proof,  do  not  differ  in 
the  two  jurisdictions.  It  was  opened  to  the  jury  as  part  of  this 
complainant's  defense,  and  at  least  one  witness  was  examined 
by  him  fully  and  solely  upon  the  point  that  the  contemplated 
agreement  was  expected  to  close  all  of  the  avenues  by  which 
the  scandal  of  his  relations  with  this  defendant's  wife  might 
again  become  public.  That  this  complainant  himself  did  not 
go  upon  the  witness  stand  can  not  have  the  effect  of  weakening 
the  legal  force  of  the  decision  against  him  upon  the  points  in- 
volved. I  see  no  way  to  avoid  the  conclusion  that  it  is  res  ju- 
dicata that  the  agreement  was  not  the  product  of  fraud.  The 
main  stress  of  appellant's  contention,  however,  is  that  he  is 
entitled  to  relief  against  the  judgment  at  law  because  of  the  in- 
adequacy of  the  consideration  of  the  contract  sued  on, — a  sub- 
ject which,  he  insists,  can  not  be  controlled  by  the  doctrine  of 
res  judicata. 

1 '  His  argument  upon  this  point  rests  upon  the  essential  dif- 
ference between  law  and  equity  in  dealing  with  inadequacy  of 
consideration.  In  each,  fraud  is  the  ground  of  relief.  In  law, 
it  must  be  proved,  like  any  other  fact,  whereas  equity  will  in 
certain  cases  rest  its  right  to  relieve  upon  the  presumption  of 
fraud  raised  by  gross  inadequacy  of  consideration  alone. 
Hence,  the  argument  proceeds,  the  finding  by  a  court  of  law 
that  fraud,  as  an  ingredient  of  inadequacy,  has  not  been  suffi- 
ciently proved,  is  not  such  a  decision  as  will  conclude  a  court 
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of  equity,  which  may  find  an  ample  presumption  of  fraud  in- 
herent in  the  mere  grossness  of  the  inadequacy.  The  distinc- 
tion here  made  is  undoubtedly  a  valid  one ;  but  counsel  has 
not  directed  us,  nor  have  I  been  able  to  turn,  to  any  instance 
of  its  application  to  the  practical  workings  of  the  doctrine  of 
res  judicata." 

Fraudulent  conveyance. — If  a  person,  by  one  transaction, 
conveys  both  real  and  personal  property  to  his  wife,  and  the 
sheriff,  by  order  of  his  creditor,  seizes  the  personal  property 
on  an  execution  against  him  on  the  ground  that  the  convey- 
ance was  fraudulent,  and  she  replevies  the  property,  a  recov- 
ery by  her  after  a  trial  on  the  merits  bars  a  suit  in  equity  to 
set  aside  the  conveyance  of  the  land  as  fraudulent.1  The  court 
said:  "  It  is  insisted,  however,  that  the  particular  matters  in 
controversy  in  this  action  were  not  necessarily  tried  and  deter- 
mined in  the  case  against  the  sheriff,  and  that  the  court  did 
not  have  jurisdiction  in  that  action  to  determine  the  question 
involved  in  this.  It  appears  clearly  that  the  transfer  of  the 
real  and  personal  property  in  question  was  effected  at  one  time 
for  the  purpose  of  paying  a  claim  made  by  the  wife  against  the 
husband,  and  that  the  transfer  constituted  a  single  transaction. 
Therefore,  when  it  was  determined  in  the  case  against  the 
sheriff  that  the  conveyance  of  the  personal  property  was  valid, 
it  was  necessarily  decided  that  the  entire  transaction  was  legal, 
and  it  was  not  essential  that  the  title  to  the  real  estate  should 
be  expressly  involved,  in  order  that  the  adjudication  should 
apply  to  it.  It  is  true,  the  action  against  the  sheriff  was  re- 
plevin, and  the  equitable  powers  of  the  court  were  not  invoked. 
But  its  jurisdiction  was  ample  to  have  granted  any  equitable 
relief  in  regard  to  both  real  and  personal  property  to  which  the 
sheriff  or  his  principals  could  have  shown  themselves  entitled. 
The  plaintiffs  have  once  had  all  matters  in  regard  to  the  valid- 
ity of  the  conveyance  in  question  fully  investigated  in  a  court 
of  competent  jurisdiction,  and  are  bound  by  the  result."  And 
if  fraud  and  want  of  consideration  are  set  up  as  a  defense  to  a 
foreclosure  in  equity,  the  decree  denying  the  defense  bars  the 

1.  Baxter  v.  Myers,  85  Iowa  328  (52  N.  W.  R.  234). 
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same  answer  to  an  action  at  law  on  the  notes  secured  by  the 
mortgage  so  foreclosed.1 

Fraudulent  issue  of  stock. — A  corporation  was  dissolved, 
its  assets  were  turned  into  cash  and  its  debts  were  paid,  leaving 
a  sum  to  be  distributed  among  the  stockholders.  A  report  was 
made  showing  who  the  stockholders  were  and  their  distributive 
shares,  to  which  one  of  them  filed  exceptions,  upon  the  ground 
that  the  issue  of  stock  to  three  of  those  named  in  the  report 
was  fraudulent  and  void  ;  but,  after  a  hearing  on  the  merits, 
the  exceptions  were  overruled,  the  report  was  confirmed  and 
distribution  was  made  accordingly.  The  excepting  stockholder 
then  sued  the  three,  whose  right  to  a  distributive  share  he  had 
thus  contested,  for  fraud  and  deceit  in  inducing  him  to  pur- 
chase stock,  and  sought  again  to  show  that  the  stock  issued  to 
them  was  fraudulent,  but  it  was  held  that  the  ruling  on  his 
exceptions  was  a  bar.2 

Fraudulent  note  and  mortgage. — A  executed  a  note  to  B 
and  secured  it  by  a  chattel  mortgage,  and  the  note  was  deliv- 
ered to  C  to  be  held  until  B  should  furnish  certain  specified 
proofs  touching  the  consideration,  namely,  the    shipment  of 

1.  Thompson  v.  Roberts,  24  How.  matter  in  the  equity  proceeding, 
(65  U.  S.)  233.  wherein   the  question  was    properly 

2.  Robinson  v.  Parks,  76  Md.  118  (24  presented,  as  to  the  right  of  the  de- 
Atl.  R.  411).  The  court  said :  "The  fendants  to  receive  distribution  to 
question  as  to  the  formation  of  the  their  shares  from  the  corporate  funds, 
corporation,  and  the  validity  of  the  and  the  decision  being  against  him, 
issue  of  the  shares  of  stock  to  the  de-  the  well-established  principles  of  law 
fendants  in  this  case,  were  distinctly  preclude  him  from  again  raising  the 
raised  by  the  exceptions  of  the  plaint-  question  in  this  case  of  the  validity  of 
iff  to  the  distributions  made  by  the  the  shares  of  stock  issued  to  the  de- 
auditor  to  the  shareholders  in  the  fendants.  Beall  v.  Pearre  (12  Md. 
equity  proceedings  given  in  evidence ;  550,566.)  And  for  the  same  reason 
and  the  court,  by  overruling  those  ex-  that  the  court  was  required  to  grant 
ceptions,  and  ratifying  the  auditor's  the  first  prayer  of  the  defendants,  it 
distribution  of  the  corporate  fund,  was  required  to  grant  their  motion  to 
distinctly  affirmed  the  legal  existence  strike  out  the  evidence  offered  by  the 
of  the  corporation,  and  the  validity  of  plaintiff  to  show  the  fraudulent  or- 
the  shares  of  stock  issued  to  the  de-  ganization  of  the  corporation,  and  the 
fendants,  at  least  as  among  the  share-  issue  of  the  shares  of  stock  to  the  de- 
holders.     The  plaintiff   having   thus  fendants." 

raised  the  question  and  litigated  the 
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goods  to  A.  Two  clays  afterwards,  A  brought  a  suit  to  cancel 
the  note  and  mortgage  on  the  ground  that  he  was  induced  to 
execute  them  by  fraud  and  duress  and  without  consideration, 
and,  after  a  trial,  he  was  defeated.  B  afterwards  procured  the 
note  from  C  and  brought  an  action  upon  it,  and  it  was  decided 
that,  while  the  former  adjudication  was  conclusive  that  the 
note  was  not  obtained  by  fraud  nor  duress,  it  did  not  bar  A 
from  showing  that  B  had  not  furnished  the  proofs  which  au- 
thorized C  to  deliver  it.1 

Fraudulent  sale  op  goods. — If  an  assignee  in  insolvency 
sues  in  equity  to  set  aside  a  transfer  of  goods  from  the  insolvent 
to  a  third  person,  as  a  fraud  on  creditors,  a  dismissal  of  his 
bill  will  bar  an  action  of  trover  by  him  for  the  same  goods.2 

Fraudulent  sale — "Paid  nothing." — An  administrator 
sued  a  person  to  set  aside  a  sale  of  personal  property  made  to 
him  by  the  decedent,  alleging  that  the  deceased  was  old  and 
weak  in  mind  and  body,  and  that  the  defendant  procured  the 
sale  by  fraudulent  representations  and  practices  ;  that  he  had 
paid  nothing,  and  that  a  demand  for  the  return  of  the  prop- 
erty had  been  made.  An  answer  in  denial  was  filed,  and, 
after  a  trial,  there  was  a  judgment  for  the  administrator. 
The  defendant  in  that  case  then  sued  the  administrator  to  re- 
cover the  sum  of  five  hundred  dollars,  which  he  alleged  he 
had  paid  the  decedent  upon  the  sale.  The  administrator  intro- 
duced in  evidence  the  record  in  the  former  case  as  a  complete 
defense.  Neither  party  offered  to  show  what  was,  in  fact,  liti- 
gated in  that  case.  It  was  decided  that  the  allegation  made  by 
the  administrator,  that  the  defendant  had  "paid  nothing"  on 
the  sale,  was  a  material  one,  without  proof  of  which  he  could 
not  have  succeeded,  as,  upon  a  rescission  for  fraud,  the  parties 
must  be  placed  in  statu  quo;  and  that,  therefore,  it  was  neces- 
sarily determined  that  the  defendant  had  paid  nothing.3  The 
court  said :     "A  party  seeking  to  rescind  a  contract  on  account 

1.  Stringer  v.  Adams,  98  Ind.  539,        3.  Ashmead   v.  Hurt,  125  Ind.  566 
544.  (25  N.  E.  R.  709). 

2.  Bigelow   v.   Winsor,   1   Gray  (67 
Mass.)  299. 
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of  fraud  must  tender  back  whatever  of  value  he  has  received. 
In  the  suit  by  the  administrator  and  heirs  of  the  decedent  to 
set  aside  the  sale  of  his  personal  property  to  the  appellant,  for 
the  purpose  of  showing  that  nothing  was  to  be  returned  to 
him,  it  was  alleged  that  nothing  had  been  paid.  Had  it  ap- 
peared that  any  part  of  the  purchase  price  for  the  property  had 
been  paid,  the  complaint,  without  an  allegation  that  the  amount 
so  paid  had  been  tendered  back,  would  have  been  bad.  It 
is  thus  made  plain  that  the  issue  as  to  whether  the  appellant 
had  paid  to  the  decedent,  or  to  any  one  for  him,  any  part  of 
the  purchase  price  for  the  property,  was  a  material  one.  It 
was  not  alleged  that  any  money  or  thing  of  value  had  been 
tendered  back  to  the  appellant,  but  the  case  rested  upon  the 
allegation  that  nothing  had  been  paid,  and  therefore  nothing 
was  to  be  returned.  Had  the  court  found  that  a  part  of  the 
purchase  price  of  the  property  then  in  controversy  had  been 
paid,  it  could  not  have  found  for  the  plaintiffs  in  that  action. 
In  our  opinion,  it  sufficiently  appears  that  the  questions  in- 
volved in  this  action  were  litigated  and  settled  in  the  former 
one  between  these  parties,  and  that  appellant  is  estopped  by 
that  record  from  again  litigating  the  question  as  to  whether 
he  paid  to  the  decedent,  or  to  any  one  for  him,  any  part  of 
the  purchase  price  of  the  property  involved  in  that  suit." 

§  320.  Equity  and  law — Fund. — A  decree  in  equity  fixing 
the  rights  of  two  defendants  in  a  fund,  upon  proper  pleadings, 
bars  an  action  at  law  between  them  concerning  the  same 
matter.1 

Homestead. — Land  having  been  specifically  charged  with 
alimony  and  levied  upon,  and  the  husband  having  brought  a 
suit  to  enjoin  the  sale  upon  the  ground  that  it  was  his  home- 
stead, a  denial  of  his  claim  upon  the  merits  bars  the  defense  of 
homestead  in  an  action  for  possession  by  the  purchaser.2 

Interest. — If  a  vendor  of  land,  after  the  payment  of  the 

1.  Powers  v.  Chelsea  Savings  Bank,        2.  Robinson  v.  Wilkins,  74  Ga.  17. 
129  Mass.  44. 
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principal  of  the  purchase-money,  brings  an  action  to  recover 
the  interest,  a  judgment  defeating  him  disables  him  from  set- 
ting up  the  non-payment  of  interest  as  a  bar  to  a  bill  for  spe- 
cific performance.1 

§  321.  Equity  and  law — Lease  or  no  lease. — A  bill  alleged 
that  complainant's  guardian  had  made  a  lease  of  his  land  to 
the  defendant,  but  had  not  complied  with  the  statute  in  doing 
so,  and  that  he,  the  complainant,  had  received  the  accumulated 
royalty  under  the  lease  after  coming  of  age  in  ignorance  of  the 
facts  and  of  his  rights,  and  prayed  for  its  cancellation.  A  find- 
ing that  the  lease  was  voidable  because  not  made  strictly  ac- 
cording to  the  statute,  but  that  the  complainant  had  ratified  it 
after  coming  of  age,  and  a  decree  dismissing  the  bill,  was  held 
to  be  a  bar  to  an  action  of  ejectment  by  the  complainant  based 
on  the  theory  that  the  lease  was  void.2 

§  322.  Equity  and  law — Malicious  prosecution  and  bill  to 
compel  an  assignment  of  stock. — A  corporation  paid  a  divi- 
dend to  A,  who  appeared,  on  its  books,  to  be  the  owner  of  the 
stock.  B,  claiming  that  he  had  bought  this  stock  from  A, 
caused  him  to  be  arrested  upon  a  charge  of  stealing  the  divi- 
dend. This  case  was  finally  dismissed  by  the  state's  attorney. 
A  then  sued  B  for  malicious  prosecution,  alleging  malice  and 
want  of  probable  cause.  Upon  that  trial,  it  became  a  material 
question,  whether  or  not  A  had  sold  this  stock  to  B,  and,  with 
a  verdict  in  favor  of  A  for  damages,  the  jury  found  specially 
that  no  sale  had  been  made.  B,  before  that  time,  had  insti- 
tuted a  suit  to  compel  A  to  assign  to  him  this  stock  on  the 
books  of  the  company,  and  also  to  recover  the  dividend  re- 
ceived, but  the  verdict,  and  judgment  upon  it,  in  the  malicious 
prosecution  case,  being  pleaded  by  way  of  supplemental  an- 
swer, were  held  to  be  a  bar.3  The  court  said:  "A  charged  B 
with  stealing  this  dividend,  and  had  him  arrested,  and  he  was 
subsequently  discharged.     B  then  sued  A  for  malicious  prose- 

1.  Noyes  v.  Kern,  94  111.  521,  524.  3.  Shepard  v.  Stockham,    45   Kan. 

2.  Myers  v.  Kingston  Coal  Co.,  126    244  (25  Pac.  R.  559). 
Pa.  St.  582  (17  Atl.  R.  891). 
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cation,  and  in  that  suit  it  was  determined,  by  a  finding  of  the 
jury,  that  this  very  stock  had  never  been  sold  by  B  to  A.  This 
was  an  essential  and  important  fact  in  that  controversy.  It 
was  determined  by  a  judicial  examination  and  verdict,  and,  in 
our  judgment,  was  conclusive,  and  the  demurrer  was  improp- 
erly sustained." 

§  323.   Equity  and  law — Marriage  contract  construed. — If 

the  construction  of  a  marriage  contract  and  the  rights  arising 
under  it  have  been  adjudicated  by  a  court  of  law,  these  matters 
can  not  be  litigated  anew  in  a  court  of  equity.1 

Money  due. — If  a  court  of  equity  has  decreed  that  a  spe- 
cific sum  of  money  is  due  on  a  note,  neither  the  payee  nor  his 
privies  can  be  allowed  to  show,  in  an  action  at  law,  that  more 
is  due  upon  it.2 

Mortgage,  invalid. — A  decree  in  equity  that  a  mortgage  is 
invalid  bars  an  action  of  ejectment  upon  it.3 

Parol  agreement  to  purchase  land. — The  oral  purchaser 
of  land  having  brought  a  suit  for  specific  performance,  alleging 
the  agreement  to  sell,  the  payment  of  the  purchase-money,  the 
delivery  of  the  possession  to  him  and  his  expenditure  of  money 
on  the  land,  a  decree  dismissing  his  suit  bars  him  from  setting 
up  that  agreement  and  the  payment  of  money  as  a  defense  to 
a  subsequent  action  of  trespass  on  the  land.4 

Parol  license  to  occupy  land. — The  owner  having  brought 
an  action  of  forcible  entry  and  detainer  to  recover  land  from  a 
railway  company,  and  it  having  claimed  possession  under  a 
verbal  contract  for  a  deed,  the  decision  sustaining  the  action 
upon  the  ground  that  the  possession  had  been  taken  by  virtue 
of  a  mere  parol  license  revocable  at  pleasure,  bars  a  bill  in 
equity  to  compel  a  conveyance,  as  that  can  not  be  had  upon 
such  a  license.5 

1.  Hooke  v.  Wood,  2  How.  (3  Miss.)  4.  Marks  v.  Aspinall,   8  Victorian 
867.  Law  Rep.  116. 

2.  Guerry  v.   Perryrnan,  6  Ga.  119,  5.  National  Stock  Yards  v.  Wiggins 
123.  Ferry  Co.,  112  111.  384,  390. 

3.  Smith  v.  Kernochen,  7  How.  (48 
TJ.  S.)  198,  217. 
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§  324.  Equity  and  law — Partner  sues  partner. — If  one  part- 
ner sells  out  to  the  other,  and  afterwards  sues  him  at  law  to 
recover  the  price  and  is  defeated  on  the  merits,  he  can  not  pro- 
ceed in  equity  for  the  same  cause.1 

Payment. — The  amount  due  on  a  mortgage  is  fixed  in  Maine 
by  the  conditional  judgment  of  foreclosure,  and  this,  in  an  ac- 
tion on  the  note  secured  by  the  mortgage,  bars  the  defendant 
from  showing  that  prior  payments  were  made  which  were  not 
credited  in  the  foreclosure.2  The  court  said:  "If  an  ac- 
tion is  brought  for  the  purpose  of  foreclosing  a  mortgage,  the 
statute  contemplates  that  there  shall  be  two  separate  and  dis- 
tinct judgments, — the  one  based  upon  the  title  put  in  issue  by 
the  pleadings,  and  the  other  as  to  the  amount  due  upon  the 
mortgage.  The  latter  follows  the  conditional  judgment  upon 
which  the  court  determines  and  adjudges  the  amount  due. 
The  conditional  judgment  fixes  the  amount  of  the  indebted- 
ness secured  by  the  mortgage,  and  is  conclusive  as  to  that 
question." 

A  decree  enjoining  the  levy  of  a  distress  warrant,  issued  by 
the  treasury  department  against  an  alleged  defaulting  officer, 
upon  the  ground  that  nothing  was  due,  bars  an  action  at  law 
upon  the  account.3 

If  a  bill  in  equity  is  filed  to  restrain  an  action  at  law  upon 
a  note,  by  reason  of  credits  which  amount  to  a  payment,  a  dis- 
missal of  the  bill  after  an  investigation  of  the  merits  bars  the 
use  of  the  same  matters  to  prove  a  plea  of  payment  at  law.4  If 
the  purchaser  of  land  by  title-bond  brings  an  action  upon  it  to 
recover  damages,  alleging  that  he  has  made  payment  in  full 
and  that  the  defendant  refuses  to  convey,  and  the  question 
contested  is  whether  or  not  full  payment  has  been  made,  a 
judgment  for  the  defendant  is  conclusive,  in  a  suit  to  compel 
a  specific  performance,  that  something  is  still  due  on  the 
bond.5     The  court  said:     "Before  the  present  bill  was  filed, 

1.  Robbins  v.  Collier,  3  New  Mex-  4.  Stevens  v.   Du  Barry,  1  Mackey 
ico  231  (5  Pac.  R.  538).  294. 

2.  Fuller  v.  Eastman,  81  Me.  284  (17  5.  Heard  v.  Pulaski,  80  Ala.  502  (2 
Atl.  R.  67).  S.  R.  343). 

3.  United  States  v.  Nourse,  9  Peters 
(33  U.  S.),  8,  28. 
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the  purchaser  had  instituted  a  suit  against  the  vendor,  alleging 
that  he  had  made  full  payment  for  the  land,  and  that  the  lat- 
ter had  refused  to  make  him  title — thus  committing  a  breach 
of  this  bond.  The  issue  in  the  cause  was  whether  or  not  full 
payment  had  been  made.  There  were  a  verdict  and  judgment 
for  defendant,  which  remain  in  full  force.  This  was  and  is 
a  conclusive  determination  that  some  part  of  the  purchase- 
money  was  unpaid.  It  is  no  determination  of  the  amount 
that  was  unpaid.  If  the  report  of  the  register  ascertains  that 
nothing  was  due  on  the  lands,  he  must  still  report  that  a  nom- 
inal sum  was  due.  Unlike  a  single  judgment  in  an  action  of 
ejectment,  the  judgment  in  the  suit  on  the  bond  is  conclusive 
between  these  parties  that  something  was  due." 

Purchase-price  of  land. — A  made  an  agreement  to  sell 
land  to  B,  and  died.  A's  administrator  sold  and  conveyed  the 
land  to  C,  and  then  B  obtained  a  specific  performance  of  the 
agreement  and  paid  the  purchase-price  into  court,  where  C  ap- 
peared and  claimed  it  by  virtue  of  his  purchase,  but  it  was  ad- 
judged to  the  administrator.  C  then  brought  ejectment  against 
B,  and  claimed  a  verdict,  to  be  released  upon  the  payment  to 
him  of  the  purchase-price  by  B  according  to  his  agreement 
with  A.  In  other  words,  C  having  failed  to  obtain  this  money 
in  the  probate  court,  now  sought  to  make  B  pay  it  again  in  an 
action  of  ejectment,  but  the  former  proceedings  were  decided 
to  be  a  bar.1 

§  325.  Equity  and  law — Seizin. — A  judgment  at  law  in  an 
action  by  the  widow  to  recover  dower,  that  the  husband  was 
seized,  bars  further  litigation  of  that  question  in  a  suit  in 
equity  to  recover  rents  and  profits.2 

Settlement. — A  settlement  of  an  account  having  been  held 
valid  at  law  is  concluded  in  equity.3 

Specific  performance. — If  A  sues  B  to  quiet  title  to  land, 
and  B  pleads  an  alleged  contract  of  purchase  and  asks  for  its 

1.  Nelson  v.  Nelson,  117  Pa.  St.  278        3.  Ednianson  v.  Best,   57   Fed.  R. 
(11  Atl.  R.  61).  531  (GC.  C.  A.  471). 

2.  Sellman  v.  Bowen,  8  Gill  &  J. 
50  (29  Am.  D.  524). 
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specific  performance,  a  decree  against  B  bars  him  from  suing 
A  for  damages  for  the  breach  of  that  alleged  contract.1  If  A, 
being  in  the  possession  of  land,  sues  B,  alleging  that  the  latter 
holds  the  legal  title  upon  an  agreement  to  reconvey  upon  the 
payment  of  a  specified  sum,  which  has  been  paid,  and  asking 
for  a  reconveyance,  a  judgment  against  him  bars  him  from 
setting  up  the  same  matters  in  answer  to  an  action  of  eject- 
ment brought  by  B.2 

If  a  bill  in  equity  for  the  specific  performance  of  a  contract 
under  seal  alleges  that  it  has  never  been  rescinded,  but  con- 
tains an  alternative  prayer  for  the  recovery  of  money  paid 
upon  it,  a  dismissal  on  the  merits  is  no  bar  to  an  action  at  law 
to  recover  back  the  money  paid  founded  upon  a  rescission. 
The  court  said  that  "  the  bill  stated  in  terms  that  the  contract 
had  never  been  rescinded,  and  therefore  made  it  impossible 
that  the  plaintiff's  rights  in  case  of  a  rescission  should  be  adju- 
dicated "  simply  upon  his  prayer  for  alternative  relief.3 

A  sued  B  and  the  heirs  of  C,  alleging  that  he  and  G  had 
furnished  B  the  money  to  purchase  a  tract  of  land  described, 
upon  the  understanding  that  he,  B,  should  convey  it  to  them 
jointly,  and  asking  a  specific  performance.  B  answered,  sig- 
nifying his  readiness  to  comply  with  the  order  of  the  court,  but 
the  heirs  of  C  put  A  upon  his  proofs.  After  a  trial  on  the 
merits  his  bill  was  dismissed.  He  afterwards  procured  B  to 
execute  a  deed  to  himself  and  the  heirs  of  C,  being  the  same 
relief  sought  in  his  former  bill,  and  brought  ejectment  upon  it 
against  the  heirs  of  C  to  recover  a  moiety.  They  now  filed  a 
bill  to  cancel  his  deed,  and  that  relief  was  granted  upon  the 
ground  that  the  former  decree  was  conclusive  against  his  right 
to  have  it.  And  the  fact  that  he  did  not  bring  forward  all  his 
proofs  in  the  first  suit  was  held  to  be  no  excuse.4 

Suretyship. — A  married  woman  and  her  husband  having 
been  sued  upon  a  note,  and  she  having  pleaded  that  she  was 
surety,  which  was  a  defense,  a  judgment  against  her  concludes 

1.  Parnell  v.  Hahn,  61  Cal.  131.  3.  Ballou  v.  Billings,  136  Mass.  307. 

2.  Candee  v.  Burke,  10  Hun  (17  N.        4.  Rogers  v.  Rogers,  37  W.  Va.  407 
Y.  Supr.)  350,  355.  (16  S.  E.  R.  633). 
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her  from  pleading  the  same  defense  in  a  suit  to  foreclose  a 
mortgage  on  her  land  given  to  secure  the  same  note.1  The 
court  said  :  "  The  notes  and  mortgage  were  given  as  security 
for  the  same  debt,  the  mortgage  being  the  mere  incident,  or 
given  as  security  for  the  debt  represented  by  the  notes.  Suit 
was  brought  in  a  court  having  jurisdiction  of  the  subject-mat- 
ter and  the  person  of  the  appellant.  The  appellant  appeared 
and  answered  the  complaint  upon  the  notes.  In  that  cause  she 
had  the  right  to  plead  any  defense  she  might  have  to  the  notes, 
and  have  her  rights  adjudicated.  She  had  the  right  to  have 
the  question  of  suretyship  and  coverture  tried.  If  she  had 
pleaded  that  she  was  a  married  woman  at  the  time  of  the  exe- 
cution of  the  notes,  and  that  they  were  given  for  the  sole  and 
individual  debt  of  her  husband,  and  that  she  was  only  surety, 
it  would  have  constituted  a  good  defense ;  and  had  that  issue 
been  found  in  her  favor,  and  judgment  accordingly;  and  had 
that  judgment  been  pleaded  as  a  defense  to  the  mortgage,  it 
would  have  barred  its  foreclosure;  and  the  latter  judgment, 
pleaded  and  proven,  would  have  been  conclusive  in  this  action 
brought  by  the  same  plaintiff.  If  binding  and  conclusive  as 
to  the  plaintiff,  it  must  also  be  conclusive  as  to  the  defendant 
wife.  It  is  alleged  in  the  first  paragraph  of  the  reply  that  is- 
sue was  joined  on  the  question  of  suretyship  of  the  wife  on  the 
notes,  and  tried  and  adjudicated  in  favor  of  the  plaintiff.  That 
being  true,  that  question  is  res  judicata." 

Survey. — If  the  decree,  in  a  suit  to  correct  a  mistake  in  the 
description  of  land  in  a  deed,  is  that  the  place  where  the 
survey  commenced  should  have  been  at  another  point,  this  is 
conclusive  in  an  action  of  ejectment.2 

§  326.  Equity  and  law — Title  to  land. — In  a  suit  to  remove 
a  cloud  upon  complainant's  title,  if  his  title  is  held  bad,  he 
can  not  rely  upon  it  as  a  defense  to  an  action  of  ejectment.* 
So,  a  decree  in  a  suit  in  equity,  brought  under  the  Ohio  statute 
by  one  in  possession  of  land  against  one  out  of  possession,  if 

1.  Lieb  v.  Lichtenstein,     121    Ind.        3.  People's  Savings  Bank  v.  Eberts, 
483  (23  N.  E.  R.  284).  96  Mich.  396  (55  X.  W.  K.  996). 

2.  Mueller  v.  Henning,  102  111.  646. 
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the  question  of  title  is  adjudicated,  is  conclusive  on  that  ques- 
tion in  a  court  of  law.1  So  also,  a  decree  in  partition  adjudi- 
cating upon  the  title  is  a  bar  in  an  action  at  law.2  If  A  sues 
B  and  C  to  dissolve  a  partnership  between  him  and  B,  and  to 
set  aside  a  transfer  of  the  firm  property  by  B  to  C,  which  trans- 
fer covered  certain  property  that  A  claims  to  own  individual- 
ly, which  claim  B  denies,  and  all  these  issues  are  decided  in 
favor  of  A,  the  decree  thus  made  bars  C  from  disputing  A's 
title  to  the  property  claimed  as  his  individually,  in  an  action 
against  him  for  its  conversion.8 

Usury. — The  defense  of  usury  made  at  law — the  court  be- 
ing entirely  competent  to  determine  it — bars  that  matter  in 
equity.4 

Water-rights. — The  nature  of  a  water  channel,  and  the 
fact  of  its  diversion,  having  been  adjudicated  in  equity,  those 
matters  are  concluded  at  law.5  A  bill  in  equity  being  filed  to 
abate  a  dam  as  a  nuisance  because  of  backing  water  on  plaint- 
iff's land,  and  the  decree  being  that  the  allegations  of  the  bill 
"are  not  sustained  by  the  evidence,"  for  which  reason  it  was 
dismissed,  this  decree,  without  any  evidence  to  show  what  was 
actually  litigated,  is  no  bar  to  an  action  at  law  for  damages,  as 
the  presumption  is  that  it  was  rendered  because  the  remedy  at 
law  was  adequate.6 

§  327.  Executor's  duties. — Executors  were  authorized  by  the 
will  to  sell  the  real  estate,  and  to  invest  and  hold  the  proceeds 
as  trustees  upon  specified  trusts.  A,  being  a  beneficiary  under 
the  will,  sued  them  to  recover  damages  for  willful  delay  and 
neglect  in  selling  the  real  estate,  and  for  improvident  invest- 
ments of  the  trust  funds,  and  to  remove  them  from  the  trust. 
In  defense,  they  introduced  a  record  of  a  former  action,  from 
which  it  appeared  that  A  had  charged  them  with  willful  and 

1.  Parrish  v.  Ferris,  2  Black  (67  U.  4.  Buinpass  v.  Reams,  1  Sneed  (33 
S.)  <i06.  Term.)  595. 

2.  Whittemore  v.  Shaw,  8  N.  H.  393,  5.  Benson  v.  Connors,  63  Iowa  670 
396.  (19  N.  W.  R.  812). 

3.  Cormier  v.  Batty,  9  Jones  &  Spen-  6.    Coulter    v.    Davis,    13    Lea    (81 
cer  (41  N.  Y.  Superior)  70.  Tenn.)  451,  456. 
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fraudulent  misconduct  in  the  management  of  the  estate  and  de- 
lay in  selling  the  real  estate,  and  had  demanded  judgment  that 
they  be  ordered  to  sell  immediately,  and  to  pay  him  the  amount 
lost  by  their  negligence,  and  that  some  other  person  should  be 
appointed  to  take  charge  of  the  funds,  in  which  he  had  an  in- 
terest, and  that  the  relief  granted  was,  that  the  defendants 
should  sell  the  real  estate  at  auction  within  five  months,  and 
that  one  of  them  should  be  suspended  until  the  further  order  of 
the  court  on  account  of  his  insolvency;  and  that  A  had  con- 
sented to  the  delay  in  the  sale  of  the  real  estate.  It  was  decided 
that  this  judgment  was  a  bar  to  the  present  action  to  recover 
damages  for  the  delay  or  to  remove  the  defendants  from  the 
trust,  on  account  of  anything  which  occurred  prior  to  its  rendi- 
tion.1 

§  328.  Exemption. — If  the  sheriff  levies  on  property  which 
the  debtor  replevies  from  him  upon  the  ground  that  it  is  ex- 
empt, and  the  creditor  controls  the  case,  a  recovery  by  the 
debtor  will  be  conclusive  on  the  question  of  exemption  in  any 
subsequent  suit  between  the  parties.2  So,  if  the  wages  of  a 
person  are  garnished  before  a  justice  of  the  peace  and  paid 
into  court,  and  the  defendant  claims  that  they  are  exempt,  an 
adjudication  against  him  bars  him  from  maintaining  a  pro- 
ceeding in  the  superior  court  to  obtain  the  same  relief.3 

§  329.  Expenses  of  trustee. — A  person  received  four  hundred 
dollars  for  the  use  and  benefit  of  a  minor,  out  of  which  he  was 
to  pay  for  its  clothing,  schooling  and  other  expenses,  and  en- 
tered upon  the  trust.  The  minor,  by  next  friend,  afterwards 
sued  him  for  work  and  labor,  to  which  he  pleaded  and  proved 
all  his  expenses  incurred,  and  there  was  a  judgment  against 
him  for  one  cent.  In  a  subsequent  action  by  the  minor,  after 
coming  of  age,  to  recover  the  four  hundred  dollars,  this  judg- 
ment was  held  to  show  a  complete  accounting  and  settlement 

1.  Crabb  v.  Young,  92  N.  Y.  56,  62.        3.  La  Motte  v.  Harper,  88  Ga.  26  (13 

2.  Elder  v.  Frevert,  18  Nev.  446  (5     S.  E.  R.  804). 
Pac.  R.  69) . 
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between  them,  and  to  leave  the  money  all  due  and  recoverable 
without  an  accounting  first  being  had  in  equity.1 

Expulsion  of  member. — In  a  suit  to  recover  benefits  from 
a  benevolent  society,  by  an  expelled  member,  the  defense  being 
that  he  was  legally  expelled,  the  judgment  for  the  society  bars 
an  action  by  him  to  compel  a  reinstatement.2  In  mandamus 
against  a  trades-union  to  compel  the  reinstatement  of  the 
plaintiff  as  a  member,  a  judgment  in  his  favor,  in  a  suit  for 
damages,  is  conclusive  that  the  expulsion  was  illegal.  3 

§  330.   False  imprisonment  and  malicious  prosecution. — If 

the  first  count  of  a  petition  is  for  malicious  prosecution  and  the 
second  for  false  imprisonment,  both  founded  on  the  issuance 
.  of  the  same  warrant  and  the  arrest  thereby,  a  recovery  on  the 
second  bars  a  judgment  on  the  first.* 

Father  of  child,  in  seduction. — A  statute  of  Iowa  provid- 
ed that  an  illegitimate  child  should  inherit  from  its  father  in 
case  "the  paternity  is  proved  during  the  life  of  the  father." 
This  statute  being  in  force,  a  woman  sued  a  man  for  seduction, 
alleging,  as  a  part  of  the  damages  sustained,  that  she  thereby 
became  pregnant  and  had  given  birth  to  a  child,  and  she 
recovered  damages.  Afterwards  he  died,  and  the  child 
brought  a  suit  against  his  administrator  and  heirs  to  have  her 
heirship  declared.  She  alleged  in  her  petition  that  she  was 
his  child,  and  that  her  paternity  had  been  proven  in  an  action 
brought  by  her  mother  against  the  decedent  for  damages  sus- 
tained by  reason  of  seduction  which  resulted  in  pregnancy  ; 
that  upon  the  trial  of  that  action,  her  mother  had  a  verdict 
and  judgment;  and  that  she  was  the  child  born  to  her 
mother  as  the  result  of  that  seduction.  The  court  sustained 
a  demurrer  to  her  petition,  and  on  appeal  this  ruling  was 
affirmed    upon   the    ground    that   the  verdict  did   not   neces- 

1.  Vincent  v.  Rogers,  33  Ala.  224,  3.   Merscheim    v.   Musical    Mutual 
229.  Protective  Union,  55  Hun  (62  N.  Y. 

2.  Bachmann  v.  New  Yorker  Deut-  Supr.)  608  (8  N.  Y.  Suppl.  702). 
scher  Arbeiter  Bund,   12  Abb.  New  4.  Boeger  v.  Langenberg,  97  Mo.  390 
Cases  54.  (11  S.  W.  B.  223). 
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sarily  show  that  the  paternity  was  proven,  as  it  might  have 
been  found  solely  on  account  of  the  seduction.1 

Fixtures. — In  a  suit  to  foreclose  a  mortgage,  a  determina- 
tion that  certain  fixtures  are  covered  by  it  is  conclusive.2 

§  331.   Forcible  entry  and  detainer — Adverse  possession. — 

A  recovery  by  the  defendant  in  an  action  for  an  unlawful 
detainer,  does  not  show  an  adverse  possession,  as  the  defendant 
may  have  been  holding  under  an  unexpired  right.3  An  action 
of  forcible  entry  and  detainer  can  only  be  maintained  upon 
proof  of  the  prior  actual  possession  of  the  plaintiff,  and  there- 
fore the  judgment  in  his  favor  conclusively  settles  that  ques- 
tion in  subsequent  actions.4 


1.  Koon  v.  Mallett,  68  Iowa  205  (26 
N.  W.  R.  74). 

2.  Consalus  v.  McConihe,  2  N.  Y. 
Suppl.  89  (17  N.  Y.  St.  Reporter  538). 

3.  Robinson  v.  Allison,  97  Ala.  596 
(12  S.  R.  382  and  604). 

4.  Brady  v.  Huff,  75  Ala.  80,  83.  In 
the  case  of  Robinson  v.  Allison,  supra. 
which  was  an  action  of  ejectment,  the 
court  said:  "It  is  contended  by  ap- 
pellees that  the  judgment  in  the  un- 
lawful detainer  suit  in  favor  of  Martha 
Allison  is  conclusive  on  plaintiff's 
right  to  recover  in  the  present  action, 
and  we  are  referred  to  Bishop  v. 
Truett,  85  Ala.  376  (5  South.  Rep.  154), 
and  Brady  v.  Huff,  75  Ala.  80,  as  sus- 
taining the  contention.  "We  do  not 
think  the  principles  of  law  as  to  the 
effect  of  a  judgment  in  an  unlawful 
detainer  suit  apply  to  the  case  at  bar. 
In  the  latter  case — Brady  v.  Huff — 
both  derived  title  from  a  common 
source,  and,  in  addition  to  his  title  by 
conveyance  by  deed,  Huff  relied  upon 
adverse  possession  of  more  than  ten 
years.  One  question  of  controversy 
was  as  to  the  extent  of  Huff's  posses- 
sion, whether  of  the  whole  or  only  a 
half  interest  in  the  land.  Huff  in- 
troduced in  evidence  two  judgments 


against  Brady  in  favor  of  Wallace,  from 
whom  he  purchased,  for  forcible  entry 
and  detainer.  The  court  held:  'Actions 
of  this  class  are  strictly  possessory, 
and  can  be  sustained  only  by  proof  of 
prior  actual  possession.  The  fact  of 
Wallace's  actual  possession  of  the 
entire  tract  of  land  in  controversy 
must  be  regarded  as  res  judicata  as  to 
Brady.  It  was  a  point  necessarily 
involved,  and  which  must  have  been 
actually  decided,  in  those  possessor)' 
actions,  as  a  finding  upon  it  was  nec- 
essary to  uphold  the  two  judgments 
which  were  adverse  to  Brady  and  in 
favor  of  Wallace.'  In  the  case  in  85 
Alabama,  both  Bishop  and  Truett 
derived  title  from  the  same  source, 
Elisha  Wood.  Truett  sued  in  eject- 
ment, and  relied  upon  a  title  acquired 
under  a  purchase,  and  adverse  posses- 
sion for  more  than  ten  years.  He  had 
no  deed  of  conveyance.  Bishop  re- 
lied upon  deeds  of  conveyance  from 
Wood,  first  to  Norman,  and  from 
Norman  to  himself.  As  evidence  that 
the  possession  of  Truett  had  not  been 
continuous,  Bishop  introduced  the 
proceedings  in  an  unlawful  detainer 
suit  instituted  by  Norman  against 
Truett,  in  which  Norman  recovered 
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§332.  Fraud  in  deed. — In  a  litigation  between  the  grantor 
and  grantee  of  land,  if  a  deed  is  found  to  be  void  for  fraud, 
that  issue  will  be  closed  in  another  case  concerning  another 
parcel  of  land  conveyed  by  the  same  deed.1  If  a  vendee  of  land, 
by  virtue  of  a  deed  with  special  warranty,  is  sued  by  one  claim- 
ing a  paramount  title,  and  vouches  in  his  vendor  and  alleges 
that  he  bargained  for  a  deed  of  general  warranty  and  that  a 
special  one  was  secretly  and  fraudulently  inserted  by  his  ven- 
dor, and  asks  to  have  it  corrected,  a  judgment  for  the  vendor, 
after  a  trial  on  the  merits,  will  bar  a  new  action  against  him 
for  damages  on  account  of  that  alleged  fraud.2   So  a  decree  dis- 


possession of  the  land.  It  was  held 
that  '  it  might  be  shown  that  the  con- 
tinuity of  his  possession  was  broken 
by  dispossession  under  the  judgment 
of  a  court  of  competent  jurisdiction, 
in  a  suit  in  which  the  judgment  is 
conclusive  as  to  his  right  of  possession, 
and  its  character  and  extent  are  de- 
termined adversely  to  the  plaintiff; 
that  a  judgment  [for  plaintiff]  in  such 
an  action  is  an  adjudication  that  the 
defendant  did  not  have  and  hold  ad- 
verse possession  at  the  time  the  action 
was  instituted;  that  his  possessory 
interest  *  *  *  had  terminated, 
and  that  the  plaintiff  is  lawfully  enti- 
tled to  possession.'  The  state  or  merit 
of  the  titles  could  not  be  inquired 
into  in  the  action  of  unlawful  detainer. 
Many  facts  are  effectual  to  defeat  a 
recovery  in  an  action  of  unlawful  de- 
tainer. Three  years  is  a  limitation, 
after  the  right  of  possession  accrues, 
within  which  the  suit  must  be  brought. 
Actual  possession  by  the  plaintiff  prior 
to  the  unlawful  detainer  must  be 
shown.  If  suit  be  begun  before  the 
termination  of  the  tenancy  under 
which  possession  was  taken,  the  plain- 
tiff must  fail.  And  in  the  present 
case,  if  the  plaintiff  in  the  unlawful 
detainer  suit  failed  to  show  a  leasing 
45 


or  an  attornment  which  operated  an 
estoppel  on  the  tenant,  Martha  Alli- 
son might  well  have  defended  her 
possession  on  her  right  to  quarantine 
and  dower.  We  can  not  see  that  the 
judgment  in  the  unlawful  detainer 
suit  is  entitled  to  any  weight  in  the 
ejectment  suit,  in  which  the  titles  are 
involved,  further  than  the  fact  that 
she  was  then  in  possession.  It  would 
require  other  proof  in  addition  to  the 
judgment  in  the  unlawful  detainer 
action  to  show  that  her  possession 
was  adverse  to  the  legal  title.  The 
legal  presumption  would  refer  her 
possession  to  her  right  to  dower." 

1.  Chase  v.  Walker,  26  Me.  555,  558. 

2.  Monks  v.  McGrady,  71  Tex.  134 
(8  S.  W.  R.  617).  The  court  said: 
"Whatever  right  McGrady  had  to  call 
Monks  into  the  suit  by  McRae,  was 
based  upon  the  allegation  that  Monks 
was  his  warrantor  for  the  land  in  con- 
troversy. McGrady  alleged  that  his 
deed  from  Monks  had  been  tampered 
with,  so  as  not  to  contain  the  contract 
between  them  as  to  the  warranty,  and 
asserted  that  the  restricting  words  had 
been  added  without  his  knowledge. 
Monks  denied  this,  insisting  that  the 
deed,  when  executed,  had  the  restrict- 
ing clause  to  the  warranty,  and  that 
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missing  a  bill  because  the  deed  under  which  the  plaintiff  claims 
is  fraudulent,  bars  an  original  bill  to  try  the  same  title.1 

Fraud  in  execution  against  the  body. — A  judgment  for 
the  defendant,  in  a  proceeding  to  have  execution  against  his 
body  on  the  ground  that  he  had  fraudulently  concealed  his 
property,  bars  a  proceeding  supplemental  to  execution  upon 
the  same  grounds,  because  it  involves  the  same  contest.2 


its  terms  were  understood  by  the  par- 
ties. "Whether  this  proceeding  on  the 
part  of  McGrady  was  to  avail  himself 
of  his  right  to  make  his  alleged  war- 
rantor a  party,  or  was  an  effort  to  have 
the  instrument  reformed  so  as  to  ex- 
press the  actual  contract  between  him 
and  his  vendor,  it  is  clear  that  the 
matter  in  issue  was  the  inquiry  wheth- 
er or  not  the  qualifying  words  formed 
part  of  the  deed  when  it  was  execut- 
V.l.  The  judgment  of  the  court  that 
M  c  Grady  take  nothing,  and  that 
Monks  recover  his  costs,  was  an  ad- 
judication of  this  matter  between  the 
parties.  The  present  suit  by  McGrady 
against  Monks,  in  its  results,  depends 
upon  whether  or  not  the  limited  war- 
ranty was  in  fact  in  the  deed.  The 
court  submitted  it  as  a  controlling  fact 
to  the  jury,  but  refused  to  submit  the 
plea  of  former  judgment  upon  the 
issue,  although  pleaded,  and  there 
was  evidence  supporting  it.  Whether 
the  deed  had  in  it  a  general  warranty 
or  not,  was  distinctly  in  issue  in  both 
suits;  the  same  testimony  for  and 
against  was  used,  and  would  be  neces- 
sary to  sustain  or  defeat  the  action  or 
defense ;  the  cause  of  action,  the  lia- 
bility of  Monks  for  the  defective  title, 
was  the  same;  the  former  trial  was 
upon  its  merits.  These  facts  meet  all 
the  ordinary  tests  requisite  to  judg- 
ment estoppels." 

1.  Holliday  v.  Coleman,  2  Munford 
(16  Va.)  162,  166. 

2.  Baker  v.  State,  ex  rel.  Mills,  109 


Ind.  47/53  (9N.  E.  E.  711,  713).  The 
court  said:  "With  the  statement, 
simply,  that  in  our  judgment,  the 
pleas  in  abatement  are  insufficient, 
we  pass  to  the  first  paragraph  of  the 
plea  in  bar,  which  presents  the  im- 
portant and  vital  question  in  the  case. 
That  plea  is  in  the  way  of  answer  to 
so  much  of  the  verified  complaint  as 
charges  that  appellant  Baker  has  mon- 
eys, rights,  choses  in  action,  credits, 
and  effects,  with  which  the  judgment 
might  be  paid,  and  which  he  fraudu- 
lently withholds  and  conceals  with  a 
view  to  delay  and  defraud  appellee  in 
the  collection  of  the  judgment.  The 
substance  of  the  plea  is  that,  prior  to 
the  commencement  of  this  action,  ap- 
pellee instituted  proceedings  supple- 
mental to  execution  against  appel- 
lant, and  Gray,  Mills  and  Shirts; 
that,  in  the  verified  complaint  in  that 
action  it  was  charged  that  Mills,  the 
principal  judgment  debtor,  was  insol- 
vent, and  that  neither  he  nor  Gray,  at 
any  time  since  the  rendition  of  the 
judgment,  had  any  property  subject 
to  execution ;  that  appellant  had  no 
real  estate  nor  other  property  that 
could  be  reached  by  execution ;  that 
he,  as  owner,  had  from  two  to  six 
thousand  dollars  in  cash  and  choses 
in  action  in  his  possession,  which 
could  not  be  more  particulaily  de- 
scribed ;  that  Shirts  had  in  his  hands 
fifteen  hundred  dollars  in  money  and 
choses  in  action  belonging  to  appel- 
lant, all  of  which  the  latter  unjustly 
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Fraud  in  sale  of  goods. — And  if  deceit  in  the  sale  of  goods 
is  relied  upon  as  a  defense  to  a  suit  on  a  note  given  for  them, 
and  disallowed,  a  new  action  can  not  be  maintained  upon  it. 


refused  to  apply  in  satisfaction  of  the 
judgment;  that  all  of  the  defendants 
in  that  action  answered  the  verified 
complaint  by  a  general  denial ;  and 
that,  after  hearing  the  evidence,  the 
court  found  for  the  defendants,  and 
gave  them  a  judgment  for  costs.  It  is 
further  alleged  in  the  plea  that  the 
moneys,  choses  in  action,  credits  and 
effects  which  were  described  in  the 
verified  complaint  in  that  action,  and 
which  it  was  charged  appellant  had, 
and  fraudulently  refused  to  apply  in 
payment  of  the  judgment,  are  the 
identical  moneys,  choses  in  action, 
credits  and  effects  described  in  the 
verified  complaint  in  this  action,  and 
which  it  is  charged  he  has  concealed 
and  withheld,  with  the  intent  to 
delay  and  defraud  appellee.  It  is 
further  alleged  that,  since  the  com- 
mencement of  the  supplemental  pro- 
ceedings, appellant  has  not  received 
nor  acquired  any  money  or  property. 
All  of  the  facts  thus  stated  in  the 
plea  the  demurrer  admits  as  true. 
The  question  then  arises,  is  the  ad- 
judication in  the  proceedings  supple- 
mental to  execution  conclusive  here? 
Is  the  plea  good  as  a  plea  of  res  judi- 
cata ?  This  question  involves  an  in- 
quiry— First,  as  to  the  nature  of  the 
proceedings  supplemental  to  execu- 
tion. That  such  a  proceeding  is  a 
civil  action,  within  the  meaning  of  the 
code,  is  settled  by  the  latest  decisions 
of  this  court.  The  second  inquiry  is, 
what  is  the  nature  of  the  proceeding 
to  procure  an  execution  against  the 
body?  Section  792,  Eev.  St.  1881,  pro- 
vides, as  an  initiatory  step,  that  an  af- 
fidavit shall  be  filed.  Section  794  pro- 
vides for  the  giving  of  notice  very 
much  as  in  an  ordinary  action.     Sec- 


tion 797  provides  for  the  forming  of  an 
issue  by  the  filing  of  an  answer,  and 
for  the  trial  of  that  issue  'by  the  court 
or  a  jury,  as  in  other  cases.'  The  sec- 
tion following,  with  section  793,  pro- 
vides for  the  form  and  substance  of 
the  judgment  and  the  manner  of  its 
execution.  Looking  to  the  whole 
statute,  and  applying  to  it  the  rea- 
soning in  analogous  cases,  the  pro- 
ceeding, we  think,  is  clearly  a  civil 
action,  within  the  meaning  of  the 
code.  As  shown  by  the  plea  under 
consideration,  the  issue  of  fact  to 
be  tried  in  the  proceedings  supple- 
mental to  execution  was  exactly  the 
same  issue  presented  for  trial  in  the 
case  before  us.  In  the  former  case 
it  was  charged  that  the  appellant  had 
money,  choses  in  action,  credits  and 
effects,  which  he  unjustly  concealed 
and  withheld,  and  fraudulently  re- 
fused to  apply  in  payment  of  the 
judgment.  Whether  or  not  he  was 
guilty  of  the  charge  thus  made  against 
him,  was  the  one  question  to  be  de- 
termined. The  same  identical  charge 
is  made  in  the  case  before  us,  and 
one  question  for  decision  is,  is  the 
appellant  guilty  of  the  charge  thus 
made?  There  is  a  difference  in  the 
time  when  these  actions  were  com- 
menced ;  but  it  is  alleged  in  the  plea, 
and  admitted  by  the  demurrer,  that 
the  moneys,  credits,  and  effects 
which  it  is  here  charged  appellant 
is  concealing,  are  the  same  property 
and  that  he  has  not,  since  the  former 
action  was  commenced,  acquired 
any  additional  property.  Thus  it 
will  be  seen  that  the  two  proceed- 
ings   are    civil    actions,   within    the 

1.  Jones  v.  Scriven,  8  Johns.  453. 
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Fraud  in  insolvent's  discharge. — The  question  of  fraud  in 
an  insolvent's  discharge,  being  litigated  and  determined  in  his 
favor,  is  a  bar  so  far  as  that  creditor  is  concerned.1  If  A  op- 
poses the  granting  of  a  discharge  in  bankruptcy  to  B  upon  the 
ground  that  he  had  "willfully  and  intentionally  concealed" 
certain  goods,  a  judgment  granting  a  discharge  is  no  bar  to  a 
suit  by  A  to  reach  the  same  goods  upon  the  ground  that  B's 
transfer  of  them  was  fraudulent.2 

Fraud  in  notes. — If  several  notes  are  given  upon  the  same 
consideration,  a  judgment  defeating  one  upon  the  ground  of 
fraud  bars  an  action  on  the  others.3 

Fraud  in  settlement. — An  administratrix  was  appointed, 
and,  as  such,  sold  a  leasehold  estate  for  which  she  received  a 
note.  A  suit  was  then  brought  by  other  persons  to  establish 
an  alleged  will  of  the  decedent,  and  the  administratrix  was  en- 
joined from  further  interference  with  the  estate,  for  which  a 
receiver  was  appointed,  who  received  from  her  the  note.  This 
suit  was  finally  dismissed  on  the  merits  and  the  injunction  was 
dissolved,  whereupon  the  administratrix,  without  any  order 
from  the  court,  settled  with  the  receiver  for  the  note,  taking 
from  him  three  bonds  executed  by  a  coal  company  and  a  small 
sum  in  money,  and  giving  to  him  her  bond  to  save  him  harm- 
meaning  of  the  code,  and  that  the  think  it  beyond  question  that  a  final 
question  of  fact  in  the  two  cases  is  judgment  in  such  a  proceeding  is  a 
the  same.  The  same  evidence  that  bar  to  another  and  subsequent  pro- 
would  sustain  the  affirmative  of  the  ceeding  for  the  same  thing;  in  other 
issue  in  one  case  would  sustain  it  in  words,  that  if  an  issue  such  as  was 
the  other.  We  do  not  know  upon  what  tendered  by  the  verified  complaint  in 
theory  the  court  acted  in  sustaining  that  case  is  once  tried,  and  judgment 
the  demurrer  to  the  pleas  in  bar,  ex-  rendered,  neither  party  can  again  be 
cept  as  informed  by  appellant's  brief,  vexed  with  a  retrial  of  the  same  issue. 
It  is  there  stated  that  the  court  did  To  hold  otherwise  would  be  to  open 
not  regard  the  proceeding  supple-  the  way  to  endless  litigations." 
mental  to  execution  as  an  action  at  1.  Merriarn  v.  Whittemore,  5  Gray 
law,  or  in  equity,  in  such  a  sense  as  to     (71  Mass.)  316. 

admit  of  a  final  judgment  being  ren-        2.  Densmore  v.  Tomer,  14  Neb.  392 
dered  so  as  to  become  a  bar  to  another     (15  X.  W.  R.  734) . 
proceeding  for  the  same  thing.  As  we        3.  Higgins  v.    Mayer,  10  How.  Pr. 
have  already  seen,  that  proceeding  is    363;  Gardner  v.  Buckbee,   3  Cowen 
a  civil  action  under  the  code,  and  we     120  (15  Am.  D.  256). 
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less  with  respect  to  the  note.  Afterwards  interested  parties 
filed  a  petition  to  compel  the  receiver  to  account  for  the  note, 
to  which  the  administratrix  also  became  a  party.  She  alleged 
that  the  settlement  with  her  had  been  obtained  by  the  fraud  of 
the  receiver,  and  that  the  bonds  of  the  coal  company  delivered 
to  her  were  worthless,  all  of  which  he  denied.  After  a  hear- 
ing of  these  issues,  they  were  all  decided  against  the  receiver 
and  he  was  ordered  to  account  for  the  proceeds  of  the  note. 
He  then  assigned  the  bond  of  indemnity  received  from  the  ad- 
ministratrix, and  his  assignee  sued  her  upon  it.  But  it  was 
held  that  the  proceedings  above  set  forth  determined  that  the 
settlement  was  obtained  by  fraud,  and  hence  were  a  complete 
bar  to  his  action.1 

Fraud,  trustee  by  reason  of. — The  plaintiffs  alleged  that 
the  defendant  was  a  trustee  because  he  held  the  property  in 
controversy  by  a  sale  fraudulent  as  to  them.  The  defendant 
not  only  denied  this,  but  also  alleged  that  he  was  not  a  trustee 
because  the  property  had  been  taken  from  his  possession  on 
writs  of  attachment  against  the  principal  debtor,  and  disposed 
of.  Under  these  issues  a  judgment  that  he  was  not  a  trustee 
is  no  bar,  in  and  of  itself,  to  an  action  by  the  plaintiffs  against 
him  to  recover  a  penalty  given  by  statute  against  one  who  aids 
in  a  fraudulent  conveyance,  because  it  does  not  show  upon 
which  issue  it  was  decided.2 

§  333.   Fraudulent  conveyance — Deed  not  in  issue. — If  A 

conveys  different  tracts  of  land  to  B  and  C,  severally,  with  in- 
tent to  defraud  creditors,  and  B  afterwards  conveys  a  parcel  of 
the  same  land  to  C,  who  puts  his  deed  on  record;  and  if  a 
creditor  of  A  subsequently  sues  him  and  B  and  C  to  set  aside  the 
original  deeds,  but  does  not  notice  the  deed  from  B  to  C,  a  recov- 
ery by  him  and  cancellation  of  the  original  deeds  does  not  affect 
the  deed  from  B  to  C  as  between  the  latter  and  the  creditor.  3 

1.  Demarest  v.  Darg,  32  N.  Y.  281.  the  respondent's  counsel  that  it  was 

2.  Aiken  v.  Peck,  22  Vt.  255,  260.  the  duty  of  the  appellant  to  have  in- 

3.  Applegate  v.  Dowell,  15  Oregon  terposed"  a  plea  in  the  suit  in  the 
513  (10  Pac.  R.  651) .  The  court  said :  United  States  court  that  he  was  a  bona 
■"It  was  claimed  on  the  argument  by  fide  purchaser,  if  he  claims  to   have 
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Insolvent's  discharge. — If  a  person  sues  his  debtor  for  a 
fraudulent  disposition  of  property  and  recovers  a  judgment  for 


been  such,  and  that  his  failure  to  do 
so  estops  him  from  setting  up  any 
claim  of  title  to  the  land.  The  suit  in 
the  United  States  court  was  in  the  na- 
ture of  a  creditor's  bill.  Its  object 
Mas  to  subject  certain  property  Jesse 
Applegate  had  conveyed  to  his  chil- 
dren to  the  payment  of  a  debt  lie  was 
owing  to  the  respondent.  It  was  to 
ascertain  his  intent  in  making  the 
conveyances,  and,  if  found  to  be 
fraudulent,  to  direct  a  sale  of  the  prop- 
erty, and  application  of  the  proceeds 
to  the  payment  of  the  debt.  The  con- 
veyances were  to  the  several  parties, 
and  were  separate  transactions  in  the 
main,  though  probably  not  to  such  an 
extent  as  to  require  separate  suits  to 
be  brought  against  each.  The  bill 
may  not  have  been  objectionable  upon 
the  ground  of  multifariousness,  and 
yet  the  appellant  was  not  required  to 
answer  any  matter  charged  against 
any  of  the  other  defendants  in  the 
suit ;  and  there  was  no  charge  against 
him  regarding  the  purchase  of  the 
forty  acres  of  land.  Jesse  Applegate 
was  charged  in  the  bill  with  having 
conveyed  it,  with  other  lands,  to  Will- 
iam Applegate,  with  intent  to  delay 
his  creditors,  and  the  latter  was 
charged  with  having  accepted  the  con- 
veyance under  circumstances  that 
might  cast  suspicion  upon  his  good 
faith  in  the  affair.  The  difficulty  in  the 
case  arises  from  the  fact  that  the  com- 
plainant in  the  bill  treated  the  land 
as  being  held  by  William  Applegate 
under  a  deed  from  Jesse,  and  only 
sought  to  have  that  deed  annulled, 
when  in  fact  the  former  had,  long 
prior,  conveyed  the  land  for  an  ade- 
quate consideration  to  appellant  by  a 
deed  that,  at  the  time  of  the  filing  of 
the  bill,  had  been  standing  upon  the 


records  for  nearly  eleven  years ;  and 
the  appellant  was  probably  in  posses- 
sion of  the  land  at  that  time. 

"Was  the  latter,  then,  bound  by  the 
decree?  He  might  have  been,  possi- 
bly, if  the  conveyance  to  him  had 
been  a  secret  one,  and  he  would  not, 
unquestionably,  if  he  had  not  been 
made  a  party  to  the  suit.  But  was  he 
a  party  to  the  suit  for  the  purpose  of 
affecting  the  transaction  of  his  pur- 
chasing the  land  from  his  brother  in 
1S74?  All  the  defendants  in  the  bill 
were  made  parties,  in  order  to  prevent 
a  multiplicity  of  suits.  As  between 
them,  respectively,  and  the  com- 
plainant, except  as  to  some  com- 
mon matter,  if  there  were  any  such, 
the  suit  might  be  regarded  the  same 
as  though  it  had  been  brought  against 
them  separately.  The  complainant 
could  have  had  the  sale  from  Will- 
iam Applegate  to  the  appellant  in- 
quired into,  the  same  as  he  did  the 
sale  from  the  former  to  the  Drains. 
He  could  have  charged  the  parties 
with  bad  faith  in  the  affair,  and,  if  it 
had  been  sustained,  have  been  re- 
lieved from  its  effect ;  but  he  did  not 
seek  to  do  that.  He  contented  him- 
self with  impeaching  the  deed  from 
Jesse  to  William,  and  left  the  other 
in  statu  quo.  It  was  his  duty  to  ascer- 
tain whether  or  not  William  had  con- 
veyed away  the  land,  and,  if  so,  have 
had  the  transaction  inquired  into,  if 
he  desired  to  question  it.  As  the  ap- 
pellant's  counsel  very  pithily  ex- 
presses it,  in  his  brief,  'it  was  Dowell's 
business  to  see  that  the  holder  of  the 
legal  title  was  sued,  and  not  the  busi- 
ness of  the  holder  of  the  legal  title  to 
see  that  Dowell  sued  the  proper  per- 
son.' 

"The   decree  itself  only  binds  the 
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damages,  the  latter  can  not  controvert  the  fraud  in  an  applica- 
tion to  be  discharged  from  arrest  on  an  execution  issued  on  the 
judgment.1  So,  if  a  person  applies  to  take  the  poor  debtors' 
oath,  and  a  creditor  appears  and  defeats  him  upon  the  ground 
that  he  has  made  certain  fraudulent  conveyances,  the  record  is 
conclusive  against  him  that  those  conveyances  were  fraudu- 
lent, in  a  new  proceeding  by  him  to  be  allowed  to  take  the 
oath,  which  the  same  creditor  opposes.8 

Title  quieted. — A,  having  caused  the  land  of  B  to  be  ap- 
praised and  set  off  to  himself  in  satisfaction  of  an  execution, 
sued  B  and  C  to  set  aside  an  alleged  fraudulent  deed  from  the 
former  to  the  latter.  He  did  not  ask  to  have  his  title  quieted, 
but  simply  assumed  that  he  had  it,  and  asked  that  the  deed 
from  B  to  C  be  canceled,  all  of  which  was  done.  It  was  held 
that  this  was  not  an  adjudication  that  A  had  gotten  the  title 
of  B  by  his  proceedings  on  execution,  or  that  he  owned  the 
land  as  against  B,  and  that  those  questions  still  remained 
open.8 

Fraudulent  sale  of  other  goods. — In  a  litigation  between 
a,  constable  and  a  stranger  concerning  the  seizure  of  goods  on 
a  writ  of  attachment,  if  the  sale  to  the  stranger  is  adjudged  to 
be  void,  this  judgment  is  conclusive  in  favor  of  the  constable 
if  he  seizes  other  goods  of  the  stranger's  on  an  execution 
issued  in  the  attachment  proceedings,  which  goods  were  re- 
ceived as  a  part  of  the  same  sale.* 

§  334.  Good-will. — An  order  given  to  a  receiver  of  a  news- 
paper to  deliver  specified  portions  of  the  property  to  one  of  the 
parties,  who  was  also  authorized  to  bring  an  action  for  other 
property,  and  also  directing  the  receiver  to  sell  all  the  property 

parties  to  the  suit,  and  concludes  them  1.  Matter  of  Roberts,  59  How.  Pr. 

no  further  than  the  issue  determined.  136. 

It  does  not  bind  them  as  to  matters  2.  Stockwell  v.  Silloway,  113  Mass. 

which  were  not  in  issue.  If  the  valid-  384. 

ity  of  the  deed  from  William  to  appel-  3.  Beeson  v.  Comly,  19  Mich.  103, 

lant  had  been  made  an  issue,  the  de-  111. 

cree  would  have  been  conclusive  upon  4.  Doty  v.  Brown,  4  N.  Y.  71  (53 

the  question."  Am.  D.  350). 
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not  thus  delivered  nor  taken  by  this  authorized  action,  and  to 
retain  the  proceeds  subject  to  the  order  of  the  court,  does  not 
adjudicate  the  right  of  the  party  mentioned  to  the  good- will.1 

Guaranty. — In  a  suit  upon  an  alleged  guaranty  of  the  pay- 
ment of  a  bill  of  exchange,  there  was  a  special  verdict  from 
which  it  was  decided  that  the  defendants  were  not  liable  on  the 
guaranty.  In  a  new  suit  on  the  same  guaranty  for  failure  to 
pay  other  bills,  the  first  suit  was  held  to  be  a  bar.2 

Highway. — The  existence  of  a  highway  being  determined  in 
an  action  between  two  parties  for  its  obstruction,  that  fact  is 
concluded  in  a  subsequent  litigation  between  them.8 

§  335.  Husband  and  wife — Board  of  wife. — In  a  suit  against 
a  husband  for  the  board  of  his  wife,  if  it  is  necessary  to  prove 
that  she  was  lawfully  living  separate  from  him,  a  recovery  by 
the  plaintiff  is  conclusive  on  that  question  in  a  new  suit  for 
other  board.4 

Divorce,  adultery. — In  a  suit  for  divorce  because  of  adul- 
tery, a  dismissal  upon  the  ground  that  it  was  not  proved,  is 
conclusive  evidence,  in  a  new  suit  for  divorce,  that  the  alleged 
act  was  not  committed.5  And  a  verdict  of  cruelty  and  adultery 
against  a  husband  upon  his  wife's  petition  for  a  divorce,  fol- 
lowed by  a  decree  nisi,  is  conclusive  evidence  of  his  guilt  in  a 
subsequent  suit  wherein  he  seeks  similar  relief  against  her.6 

Divorce,  children. — The  Indiana  statute  provides  that  the 
"  court  in  decreeing  a  divorce  shall  make  provision  for  the 
guardianship,  custody,  support  and  education  of  the  minor 
children  of  the  marriage."  This  places  a  duty  upon  the  court 
irrespective  of  the  fact  whether  or  not  any  issue  is  made  in  re- 
gard to  those  questions.  Hence,  if  it  gives  the  custody  of  a 
child  to  the  mother,  even  if  no  issue  was  made  nor  evidence 
heard  as  to  her  fitness,  the  question  is  res  judicata;  and,  on  a 
motion  by  the  father  at  a  subsequent  term  to  change  the  order, 

1.  Boon  v.  Moss,  70  N.  Y.  465,  475.        4.  Burlen  v.  Shannon,  14  Gray   (80 

2.  Birckhead  v.  Brown,  5  Sandford  Mass.)  433.     See  §  1,  page  6  supra. 
134,  145.  5.  Lewis  v.  Lewis,  106  Mass.  309. 

3.  Brant  v.  Plumer,  64  Iowa  33  (19        6.  Butler  v.  Butler,  1  The  Reports 
N.  W.  R.  842).  521  [1893],  p.  185.     (England.) 
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lie  can  not  introduce  evidence  to  prove  her  unfitness  at  the 
time  the  decree  was  rendered.1 

Divorce,  conviction  of  felony. — A  man  sued  his  wife  for 
a  divorce  on  the  ground  of  adultery,  and  she  pleaded  that  he 
had  been  convicted  of  murder  and  sentenced  to  the  penitenti- 
ary for  life — although  since  pardoned  out — wherefore  she,  and 
not  he,  was  entitled  to  a  divorce.  This  plea  was  held  bad  as  a 
matter  of  law,  but  his  case  was  dismissed  on  the  merits.  Sub- 
sequently he  sued  her  again  for  a  divorce,  and  she  pleaded  the 
same  plea  as  before,  but  it  was  held  that  the  former  judgment 
was  a  bar  to  its  consideration.2 

Divorce,  cruelty. — So,  a  decree  in  Massachusetts,  after  a 
contest  that  the  wife  had  no  cause  for  divorce  for  extreme  cru- 
elty, bars  the  consideration  of  the  same  matters  in  a  subsequent 
suit  between  them  in  Maine.3  So  also,  if  a  wife  sues  for  a  di- 
vorce on  the  ground  of  intolerable  severity  and  failure  to  sup- 
port, and  is  defeated,  she  can  not  plead  the  same  matters  in 
bar  of  a  suit  by  her  husband  for  a  divorce  on  the  ground  of 
adultery.4  The  court  said:  "The  libelee  brought  her  suit 
against  the  libelant  for  a  divorce  on  the  ground  of  intolerable 
severity  and  refusal  to  support,  and,  after  full  hearing,  it  was 
dismissed.  In  support  of  her  defense  on  the  ground  of  refusal 
to  support  and  intolerable  severity  on  the  part  of  libelant,  she 
was  permitted  to  introduce  the  same  evidence  used  by  her  on 
the  trial  of  her  former  libel.  In  other  words,  she  was  per- 
mitted to  set  up,  as  a  defense  in  this  case,  the  same  causes  al- 
leged in  her  former  libel  as  grounds  for  granting  her  a  divorce. 
This  was  error.  Under  her  former  libel,  she  could  have  shown 
the  refusal  to  support,  or  any  act  of  intolerable  severity  on  the 
part  of  the  libelant  occurring  at  any  time  subsequent  to  her 
marriage  with  him  to  the  date  of  filing  the  libel.  The  issues 
in  that  case  were  whether  or  not  he  was  guilty  of  the  alleged 
charges  during  the  time  named.  The  dismissal  of  that  libel 
was  a  final  judgment  on  the  merits  of  the  case.     No  question 

1.  Dubois  v.  Johnson,  96  Ind.  6,  9.        3.  Slade  v.  Slade,  58  Me.  157. 

2.  Glaude  v.  Peat,  43  La.  Ann.  161        4.  Tillison  v.  Tillison,  63  Vt.  411  (22 
(8S.  R.  884).  Atl.  R.  531). 
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is  made  but  that  the  court  had  jurisdiction,  both  of  the  parties 
and  the  subject-matter  of  the  litigation,  in  the  former  suit  for 
a  divorce.  The  judgment  in  that  case,  until  vacated  or  set 
aside  by  proper  proceedings,  bars  her  from  setting  up  his  re- 
fusal to  support  or  any  act  of  intolerable  severity  on  his  part, 
committed  prior  to  the  commencement  of  that  suit. 

"The  court,  in  its  discretion,  could  have  dismissed  the  for- 
mer libel  without  prejudice,  and  thus  have  prevented  the 
judgment  from  operating  as  an  estoppel.  It  is  contended 
upon  her  part  that  it  was  within  the  discretion  of  the  court 
to  permit  her  to  introduce  this  evidence.  There  is  no  reason 
why  the  rights  of  parties  under  the  marriage  contract  should 
not  rest  on  as  secure  a  basis  as  mere  property  rights.  Indeed, 
there  are  many  reasons  why  such  rights  should  be  more  care- 
fully regarded.  Nothing  has  been  suggested  why  a  court,  in 
its  discretion,  simply  because  the  case  on  trial  happens  to  be 
for  a  divorce,  should  be  permitted  to  ignore  the  effect  of  a  judg- 
ment which,  on  reason  and  authority,  should  be  held  to  be 
conclusive.  So  to  hold  might  produce  a  state  of  affairs  which 
would  become  intolerable." 

Divorce,  desertion. — A  dismissal  on  the  merits  of  a  libel 
for  divorce  on  the  ground  of  desertion  bars  a  new  suit  for  the 
same  cause.1  So,  if  a  wife  files  a  cross-bill  to  her  husband's 
suit  for  divorce,  in  which  she  alleges  desertion,  neglect  and 
failure  to  support,  the  dismissal  of  the  bill  and  cross-bill  on 
the  merits  bars  her  from  using  the  same  matters  in  a  new 
suit.2  And  an  adjudication  that  a  wife  is  living  apart  from  her 
husband  for  justifiable  cause  bars  a  suit  by  him  for  a  divorce 
for  desertion.3  The  court  said:  "By  a  decree  of  the  probate 
court  in  force  at  the  time  of  the  hearing  in  this  case,  it  was  ad- 
judged that  the  libelee  was  living  apart  from  her  husband  for 
justifiable  cause.  The  court  had  jurisdiction  of  the  case  and  of 
the  parties,  and  the  decree  has  the  same  binding  effect  as  if  it 

1.  Thurston  ^.Thurston,  99  Mass.  39.        3.  Miller    v.  Miller,  150  Mass.  Ill 

2.  Dwyer  v.  Dwyer,    26  Mo.  App.     (22  N.  E.  R.  765). 
647. 
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were  made  by  any  other  court  of  competent  jurisdiction.  The 
fact  determined  by  it  is  inconsistent  with  the  necessary  allega- 
tion in  the  libel  that  the  libelee  previously  had  utterly  deserted 
the  libelant,  and  was  then  continuing  such  desertion.  Utter 
desertion,  which  is  recognized  by  the  statute  as  a  cause  for  di- 
vorce, is  a  marital  wrong.  Because  the  deserter  is  a  wrong- 
doer the  law  gives  the  deserted  party  a  right  to  a  divorce.  If 
a  wife  leaves  her  husband  for  a  justifiable  cause,  it  is  not  utter 
desertion  within  the  meaning  of  the  statute;  and  a  wife  who 
has  utterly  deserted  her  husband,  and  is  living  apart  from  him 
in  continuance  of  such  desertion,  can  not  be  found  to  be  so  liv- 
ing for  justifiable  cause." 

Divorce,  ejectment. — If  a  woman  is  divorced  and  conveys 
away  her  land  and  dies,  and  her  heirs  file  a  bill  to  cancel  her 
deed  upon  the  ground  that  the  divorce  was  void,  the  dismissal 
of  their  bill  on  the  merits  bars  an  action  of  ejectment  by  them 
to  recover  the  land.1 

Divorce,  marriage. — A  decree  dismissing  a  bill  for  a  divorce, 
upon  a  finding  within  the  issues,  that  the  parties  were  never 
married,  bars  the  woman  from  claiming  rights  as  his  widow 
after  his  death.2 

Divorce,  property  rights  adjudicated. — A  former  decree 
of  divorce  will  be  construed  with  reference  to  the  pleadings. 
And  if  the  wife's  petition  describes  certain  property  as  com- 
munal, and  the  decree  awards  all  such  property  to  the  husband 
in  general  terms,  it  will  be  construed  to  pass  to  him  the  title  of 
the  land  so  described  in  the  petition.3 

1.  Bennethum  v.  Bowers,  141  Pa.  divorce  contains  this  averment: 
St.  105  (21  Atl.  R.  520).  '  Plaintiff  further  says  that  defendant 

2.  Amory  v.  Amory,  26  Wis.  152,  owns  a  tract  of  land  of  320  acres,  the 
161.                        -  homestead  of  plaintiff  and  defendant, 

3.  Stockton  v.  Knock,  73  Cal.  425  situate  on  Susan  river,  about  seven 
(15  Pac.  R.  51) .  The  court  said :  "It  miles  north-west  of  Susanville,  in  this 
is  next  to  be  considered  what  effect,  county,  known  as  "Stockton  Mill;" 
if  any,  the  decree  of  divorce  had  upon  that  he  also  owns  horses,  cattle,  sheep, 
the  plaintiff's  claim  to  a  right  of  and  hogs,  the  number  of  which  is  un- 
entry  and  possession  as  against  the  known  to  plaintiff,  and  other  personal 
administrator  of  the  estate  of  her  di-  property;  that  all  said  property  is 
vorced  husband.     The  petition  for  a  common  property,  and  was  acquired 
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Divorce,  support  and  desertion. — If  a  wife,  living  apart 
from  her  husband,  sues  him  for  support  and  is  defeated  be- 
cause she  is  not  "  without  fault,"  and  he  then  sues  her  for 
a  divorce  on  the  ground  that  she  "  willfully  deserted  and  ab- 
sented herself  without  any  reasonable  cause,"  the  decree  in 
his  favor  in  the  first  suit  is  not  conclusive  evidence  for  him  in 
the  second,  because,  although  the  fact  that  they  were  both  in 
fault  would  defeat  the  first  suit,  it  would  not  necessarily  main- 


since  the  marriage  of  plaintiff  and 
defendant,  and  was  not  acquired  by 
gift,  devise  or  descent.'  The  part  of 
the  decree  of  divorce  pertinent  to  the 
matter  in  hand  is  as  follows :  'And  it 
further  satisfactorily  appearing  to  the 
court  that  the  community  property  is 
of  little  value,  and  that  the  defendant 
is  considerably  in  debt,  and  he  having 
undertaken  the  care  and  education 
of  the  four  boys,  the  children  of 
plaintiff  and  defendant,  and  the  plain- 
tiff having  voluntarily  relinquished 
all  claim  to  the  property,  it  is  further 
ordered  and  adjudged  that  the  whole 
of  the  community  property  be  set 
apart  to  the  defendant.'  The  stipula- 
tion filed  in  the  cause  reads  thus :  '  It 
is  hereby  stipulated  and  agreed  that 
if  the  court  shall  be  of  the  opinion  that 
the  plantiff  is  entitled  to  a  divorce, 
then  the  plaintiff  waives  all  claim  to 
the  property,  or  any  of  it;  and  the 
parties  mutually  agree  that,  if  the 
court  shall  be  of  the  opinion  that 
the  interests  of  the  children  will  be 
protected,  the  plaintiff  shall  have  the 
custody  of  the  three  girls,  and  the  de- 
fendant of  the  four  boys,  and  they  con- 
sent to  a  decree  so  awarding  the  cus- 
tody, if  the  court  shall  be  of  the  opinion 
that  the  plaintiff  is  entitled  to  a  decree 
at  all.'  By  his  will  the  decedent,  H. 
C.  Stockton,  left  all  his  property,  real 
and  personal,  to  his  four  boys,  and 


directed  further  'that  a  certain  saw- 
mill known  as  the  "  Stockton  Saw- 
Mill,"  situated  near  the  town  of  Susan- 
ville,  in  Lassen  county,  state  of  Cali- 
fornia, and  now  owned  by  me,  and 
also  the  ranch  connected  therewith, 
shall  be  kept  until  the  youngest  boy 
shall  become  of  lawful  age,'  then  the 
property  to  be  divided,  etc.  From 
this  documentary  evidence  it  is  plain 
that  the  court  granting  the  divorce 
intended  to  assign  and  did  assign  the 
homestead  and  community  property  of 
the  parties  to  the  husband.  The  com- 
plaint identifies  a  certain  'Stockton 
Mill '  as  a  tract  of  320  acres  of  land, 
the  homestead  of  the  parties,  and  de- 
clares that  it  and  all  the  personal 
property  described  is  community 
property ;  thus  definitely  including  in 
that  property  the  homestead  known  as 
'  Stockton  Mill.'  The  decree,  follow- 
ing the  complaint,  assigns  all  the  com- 
munity property,  as  set  out  in  that 
pleading,  to  the  husband,  and,  as  the 
greater  includes  the  less,  the  Stockton 
mill  homestead,  as  described  in  the 
complaint  in  the  action,  passed  to  H. 
C.  Stockton  by  the  decree,  as  it  can  be 
made  certain  as  to  the  description  of 
the  property  it  meant  to  assign  to  the 
husband,  by  reference  to  the  com- 
plaint, which  contained  a  sufficient 
description.  Certum  est  quod  certain 
reddi  potest." 
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tain  the  second.1  The  court  said  :  "  Upon  the  hearing  of  the 
cause  the  superior  court  admitted  in  evidence,  against  her  ob- 
jections, the  pleadings  and  decree  in  the  suit  for  separate  main- 
tenance, and  also  excluded  all  evidence  offered  on  her  part 
tending  to  disprove  the  charge  in  the  bill  that  '  she  willfully 
deserted  and  absented  herself  from  her  husband  without  any 
reasonable  cause.'  The  ruling  of  the  court  in  this  respect 
must  have  been  upon  the  hypothesis  that  the  issue  in  both 
suits  is  the  same,  for  it  is  evident  it  can  not  be  sustained  on 
any  other  ground.  If,  in  fact  and  in  law,  the  issue  is  the 
same  in  both  suits,  the  ruling  was  clearly  correct ;  for  no 
principle  is  better  settled  than  that  if  a  question  is  directly  put 
in  issue,  and  finally  determined  in  a  legal  proceeding  by  a 
court  having  competent  authority  and  jurisdiction,  such  de- 
termination will  be  deemed  conclusive  upon  the  parties  and 
their  privies  in  all  future  litigation  between  them  in  which  the 
same  question  arises,  so  long  as  the  judgment  remains  unre- 
versed or  is  not  otherwise  set  aside.  For  the  purposes  of  this 
rule,  it  is  not  sufficient  that  the  question  arising  in  subsequent 
litigation  is  identical  with  the  one  decided  in  some  respects 
only.  It  must  be  so  in  all  respects.  If,  therefore,  there  is  an 
element  in  one  of  the  questions  which  is  not  contained  in  the 
other,  the  rule  does  not  apply,  for  the  obvious  reason  that  this 
additional  element  may  have  been  the  turning-point  in  the 
previous  decision.  The  question  then  recurs,  '  Is  the  proposi- 
tion that  Mrs.  Umlauf  lived  separate  and  apart  from  her  hus- 
band, without  her  fault,  identical  with  the  proposition  that  she 
willfully  deserted  and  absented  herself  from  him  without  any 
reasonable  cause.' 

"We  are  of  opinion  they  differ  in  several  essential  par- 
ticulars. The  element  of  willfulness  contained  in  the  latter 
proposition  is  clearly  not  to  be  found  in  the  former.  Nor  do  we 
regard  the  two  expressions,  'without  fault'  and  'without  rea- 
sonable cause,'  either  in  a  popular  or  legal  sense,  as  equivalent 
terms.  For  illustration,  if  one  enters  the  house  of  his  neigh- 
bor, and  grossly  insults  him,   and   is    thereupon   ordered    to 

1.  TTinlauf  v.  Umlauf,  117  111.  580  (6  N.  E.  R.  455,  57  Am.  R.  880). 
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leave,  he  certainly  has  cause  for  doing  so;  yet  it  can  not  be 
truthfully  affirmed  that  his  being  compelled  to  leave  was  with- 
out his  fault.  So  the  wife  may  have  cause,  in  the  misconduct 
of  her  husband,  for  living  separate  and  apart  from  him;  yet  if 
such  misconduct  has  been  induced  by  a  failure  to  perform  her 
duties  towards  him,  her  living  apart  from  him  could  not  prop- 
erly be  said  to  be  'without  her  fault;'  and  hence,  in  such  case, 
an  action  could  not  be  maintained  by  her  for  separate  main- 
tenance. The  statute  authorizing  actions  for  separate  main- 
tenance was  adopted  for  the  exclusive  benefit  of  those  whose 
conduct  has  not  materially  contributed  to  a  disruption  of  the 
marital  relations.  If  the  wife,  therefore,  in  bringing  a  suit  of 
this  kind  is  not  prepared  to  show  that  she  is  without  fault,  she 
will  fail  to  bring  herself  within  the  statute,  and  must  neces- 
sarily be  defeated  in  her  action.  But  such  a  defeat  does  not  at 
all  affect  her  common-law  rights.  The  only  question  it  con- 
clusively settles  is  that  her  living  apart  from  her  husband  was 
not  without  her  fault.  But  does  the  establishment  of  this  fact 
entitle  the  husband  to  a  divorce,  without  regard  to  his  own 
treatment  of  her?  In  the  separate  maintenance  suit  his  con- 
duct was  involved  in  a  subordinate  degree  only.  It  related  to 
but  one  branch  of  the  case  which  she  was  bound  to  establish  in 
order  to  recover,  namely,  that  she  had  cause  for  living  apart 
from  him.  But  this  was  not  sufficient.  She  had  to  go  one 
step  further  and  show  that  such  living  apart  was  without  fault 
on  her  part.  For  aught  that  appears  the  jury  may  have  found 
against  her  in  that  suit,  solely  on  the  ground  that  she  was  partly 
in  fault.  To  demonstrate  the  unsoundness  of  the  position, 
suppose  that  a  husband  and  wife  mutually  drift  into  a  quar- 
rel, and  that,  after  she  has  greatly  provoked  him,  and  of- 
fered him  many  indignities,  he  turns  upon  her,  and  cruelly 
beats  and  drives  her  away  from  his  home,  telling  her  if  she 
ever  returns  he  will  take  her  life,  and  that  he  never  thereafter 
relents  nor  invites  her  back;  or,  to  make  the  case  stronger, 
perhaps,  suppose  they  quarrel,  and  mutually  agree  to  live 
apart,  and  accordingly  do  so;  that  under  these  circumstances 
she  files  a  bill  against  him  for  a  separate  maintenance,  and  of 
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course  fails — her  suit,  as  in  this  case,  having  been  protracted 
two  'years;  that  he  thereupon  files  a  bill  against  her  for 
a  divorce,  and  relies  upon  the  decree  dismissing  her  bill,  as  is 
the  case  here,  to  establish  his  right  to  a  divorce:  Would  it  not 
be  a  travesty  on  legal  justice  to  permit  him  to  succeed  under 
those  circumstances?  And  yet  in  principle  we  perceive  no  dif- 
ference between  the  case  suggested  and  the  one  before  us.  If, 
in  either  of  the  cases  supposed,  the  husband  had  first  brought 
his  action  for  a  divorce,  all  will  concede  that,  on  proof  of  the 
facts  stated,  he  would  have  been  defeated,  and  his  bill  dis- 
missed. But  it  would  seem  that,  according  to  his  theory, 
because  she  happened  to  bring  her  suit  for  a  separate  main- 
tenance first,  and  was  unsuccessful,  by  some  mysterious 
logic  the  record  of  her  defeat  is  converted  into  incontestible 
proof  of  his  right  to  a  decree.  Suppose  he  had  brought 
his  suit  for  a  divorce  first,  and  had  been  unsuccessful,  would 
the  record  of  the  dismissal  of  his  bill  have  been  conclusive 
evidence  of  her  right  to  maintain  a  suit  against  him  for  a 
separate  maintenance?  It  certainly  would  if  his  position 
is  correct.  The  question  now  under  consideration  is  not  a 
new  one  in  this  court.  In  Wahle  v.  Wahle  (71  111.  510) 
it  was  directly  presented,  though  from  a  different  aspect.  In 
that  case  Wahle  sued  his  wife  for  a  divorce,  alleging  desertion 
by  her  without  reasonable  cause.  Upon  answering,  she 
filed  a  cross-bill  for  [  a  separate  maintenance,  under  which 
she  was  bound  to  prove,  as  is  the  case  here,  that  her  living  sep- 
arate from  him  was  without  her  fault.  The  court  on  the 
hearing  rendered  a  decree  dismissing  his  bill — the  jury  hav- 
ing found  the  issues  against  him — and  she  contended  that 
the  record  of  that  decree  was  conclusive  evidence  to  support 
her  cross-bill  for  maintenance;  and  in  answering  this  position 
it  was  there  said :  '  Is,  then,  the  record  of  a  judgment, 
rinding  the  issues  against  the  husband,  who  seeks  a  divorce 
on  the  ground  of  abandonment,  conclusive  evidence  in  favor 
of  the  wife's  right  to  recover  maintenance?  Does  such  a  rec- 
ord conclusively  prove  that  she  is  living  apart  from  him  without 
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her  fault?  It  can  not  be  pretended  that  the  object  of  the  bills 
and  the  relief  sought  is  in  each  case  the  same.  Nor  will  the  same 
evidence  necessarily  determine  both  cases.  To  sustain  the  bill 
for  a  divorce  the  proof  must  show  that  the  abandonment  was 
without  the  fault  of  the  complainant;  that  it  was  willful;  and 
that  it  was  continuous  for  the  period  of  two  years.  If,  there- 
fore, the  abandonment  was  for  less  than  two  years,  if  it  was  by 
mutual  consent,  or  if  it  was  induced  by  the  acts  of  the  com- 
plainant, whatever  may  have  been  the  fault  of  the  defendant, 
the  verdict  would  necessarily  have  to  be  for  the  defendant. 
To  sustain  the  bill  for  maintenance,  the  proof  must  show  that 
the  complainant  lives  separate  and  apart  from  her  husband, 
without  her  fault.  If,  therefore,  she  voluntarily  abandoned 
him,  if  she  was  compelled  to  abandon  him,  on  account  of  her 
adultery,  or  her  wicked  conduct,  the  verdict  would  necessarily 
have  to  be  against  her.  Proof  of  fault  in  one  is  not  evidence 
of  correct  deportment  in  the  other.  Nor  does  it  follow,  because 
one  is  unable  to  maintain  an  action,  the  other  must  necessarily 
be  entitled  to  recover.' 

"All  that  was  said  in  that  case,  so  far  as  the  present  ques- 
tion is  concerned,  is  equally  applicable  to  this.  The  only  dif- 
ference between  them  is  that  the  position  of  the  parties  is  re- 
versed in  this.  Here  the  husband  relies  on  the  supposed 
estoppel;  there  it  was  invoked  by  the  wife.  The  difference  is 
inconsequential.  Nor  is  it  material  that  the  matter  set  up  in 
the  two  bills  for  maintenance  is  not  precisely  the  same;  for,  as 
already  shown,  in  all  such  cases,  the  complainant  must  not 
only  show  cause  for  living  separate  from  her  husband,  but  also 
that  she  is  'without  fault.'  It  follows  from  what  we  have 
said,  the  superior  court  erred  in  holding  that  the  record  of  the 
proceedings  in  the  former  case  conclusively  establishes  the 
charge  of  willful  desertion  in  this." 

Divorce,  will  of  wife. — A  wife  brought  a  suit  for  a  divorce 
and  to  divest  her  husband  of  all  title  to  her  property  held  by 
him  as  trustee,  and  they  made  a  written  compromise  in  respect 
to  their  property,  and  agreed  that  it  should  be  made  a  part  of 
the  decree  of  the  court,  after  which  she  made  a  will  and  died. 
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The  will  was  proven,  and  the  executor  qualified  and  revived 
her  suit  against  the  husband,  and  a  decree  was  entered  accord- 
ing to  the  stipulations  of  the  compromise,  one  of  which  was 
that  she  should  have  the  right  to  dispose  of  all  her  property  by 
will.  The  husband  now  moved  to  set  aside  the  probate  of  her 
will;  but  it  was  held  that  the  decree  in  chancery  was  a  bar.J 

§  336.  Identity  of  person. — In  a  suit  to  revive  a  judgment, 
the  defendant  having  made  the  issue  that  he  was  not  the  same 
person  mentioned  in  the  original  proceedings,  a  decision  against 
him  bars  him  from  raising  the  same  question  in  a  suit  to  re- 
strain the  execution.2  In  making  proof  of  the  plea  of  res  judi- 
cata, identity  of  names  is  prima  facie  evidence  of  identity  of 
persons.3 

Illegality. — Points  decided  on  an  affidavit  of  illegality  in 
Georgia  are  concluded  in  a  subsequent  petition  for  an  injunc- 
tion.' 

Implied  and  express  contract  with  attorney. — If  an  at- 
torney is  appointed  to  represent  an  absent  defendant,  who  after- 
wards retains  him  as  his  counsel,  a  fee  taxed  by  the  court  in  its 
final  judgment  for  the  attorney,  which  he  refuses  to  receive,  is 
no  bar  to  a  suit  by  him  for  the  value  of  his  services  on  his  con- 
tract with  his  client.5 

§  337.  Individual  property — Trust  property. — Property  was 
devised  to  A  for  life,  with  remainder  over  to  his  nine  chil- 
dren. A  died  testate,  making  B,  one  of  his  children,  his  sole 
devisee  and  legatee.  Among  his  assets  was  a  note  executed  by 
C,  one  of  his  sons.  The  nine  children,  including  B  and  C„ 
appointed  two  persons  as  arbitrators,  with  power  to  sell  both 
their  father's  estate  and  their  remainder,  and  to  divide  the 
proceeds.  The  arbitrators  sold  all  the  property  and  divided 
the    proceeds,   giving   to    C    his    note    as   so  much   cash.     It 

1 .  Wynne    v.  Spiers,  7  Humphrey    Garwood  v.  Garwood,  29  Cal.  514,  520. 
(26  Tenn.)  393.  4.  Craig  v.  Cosby,  81  Ga.  650  (8  S. 

2.  Verneuil  v.  Harper,  28  La.  Ann.     E.  R.  185). 

893.  5.  Gilbert  v.  Neal,  2  La.  Ann.  904. 

3.  Thompson  v.  Manrovv,l  Cal.  428; 
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now  became  known  that  C,  before  executing  the  submission  to 
arbitrate,  had  transferred  his  interest  in  the  remainder,  or 
trust  estate,  to  a  third  person,  who  refused  to  receive  C's  note. 
B  had  also  placed  some  bonds  in  the  hands  of  the  arbitrators 
to  dispose  of,  which  they  had  done,  and  they  took  of  those 
proceeds  the  amount  of  C's  note  and  paid  it  to  his  assignee, 
for  which  B  sued  them.  Their  defense  was  that  B  had  author- 
ized them  to  do  so,  but  the  court  found  and  adjudged  that 
he  did  not,  and  that,  as  a  matter  of  law,  the  payment  was  un- 
authorized, and  a  judgment  was  rendered  against  them.  After- 
wards  B,  as  the  sole  legatee  and  devisee  of  A,  sued  them 
for  an  accounting  of  the  assets  received  by  them  from  that 
estate.  They  claimed  credit  for  the  amount  paid  to  the  as- 
signee of  C,  and  B  relied  upon  the  former  proceedings  as  a 
bar,  which  view  was  sustained  in  the  trial  court.  On  ap- 
peal, Mr.  Justice  McGowan  was  of  the  opinion  that  the  first 
case  decided  that,  without  the  consent  of  B,  they  had  no  au- 
thority to  make  the  payment,  and  that,  therefore,  it  was  con- 
clusive ;  but  the  majority  of  the  court  held  that  the  issues  in 
the  two  suits  were  not  the  same ;  that  the  issue  in  the  former 
was  whether  or  not  they  had  the  right  to  use  the  individual 
money  of  B  to  make  the  payment,  and  in  the  latter  whether 
or  not  they  were  chargeable  with  the  note  of  C  as  assets  of  the 
estate  of  A,  and  the  judgment  was  reversed,1  which  seems  to  me 
correct. 

1.  Green  v.  Iredell,  31  S.  C.  588  (10  arose  from  paying  the  amount  of  M. 
S.  E.  R.  545),  Mr.  Justice  McGowan  B.  Green's  note  to  the  trustee  of  his 
said:  " This  brings  us  to  the  last  ex-  wife.  The  plaintiff  recovered;  and 
ception,  which  charges  error  in  hold-  the  circuit  judge  held  that  the  adjudi- 
ing  that  the  appellants  are  estopped  cation  was  conclusive  as  to  the  same 
from  setting  up  the  matter  of  their  defense  now  set  up  in  this  case.  To 
third  defense  by  the  former  adjudica-  make  out  the  defense  of  res  judicata, 
tion.  That  was  an  action  by  the  three  things  are  necessary:  The  sub- 
plaintiff  against  the  appellants  for  the  ject-matter  must  be  the  same;  the 
recovery  of  certain  money  in  their  parties  must  be  the  same,  or  their 
hands;  and  they  pleaded  precisely  the  privies;  and  the  precise  points  must 
same  defense  as  they  now  set  up,  have  been  ruled,  either  expressly  or 
namely,  that  they  had  applied  plaint-  as  necessarily  involved  in  the  judg- 
iff 's  money  to  make  up  a  deficiency  in  ment.  The  subject-matter  here  was 
their  accounts  as  arbitrators,  which  identically  the  same.  The  parties  were 
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§  338.  Injunction. — The  denial  of  an  injunction  to  restrain 
a  sale  of  land  bars  a  new  application  for  the  same  purpose.1 
If  A  applies  for  an  injunction  to  prevent  B  from  disturbing  his 

now  assented  to  was  without  authority 
of  law.  We  can  not  see  that  this  case 
differs  essentially  from  the  first,  or 
that  the  source  from  which  the  money 
sued  for  in  this  case  arose,  can  entirely 
change  the  nature  of  the  case.  This 
money  had  been  determined  to  be  in 
excess,  and  therefore  was  due  to  the 
plaintiff  as  sole  legatee,  as  clearly  as 
that  which  she  sued  for  in  the  first 
case.  It  was  not  ear-marked  by  the 
source  from  which  the  indebtedness 
arose.  We  do  not  understand  that 
this  was  a  proceeding  against  the  de- 
fendants for  a  new  accounting,  with- 
out reference  to  the  award,  and  in 
which  all  payments  made  by  them 
were  open  for  consideration,  but,  on 
the  contrary,  that  it  was  an  action 
against  them  on  the  awai'd,  for 
the  excess,  a  specific  sum,  and  there- 
fore belonging  to  the  plaintiff  as  sole 
legatee.  The  defendants  were  first 
appointed  arbitrators  by  all  the  chil- 
dren, including  M.  B.  Green,  be- 
fore they  were  made  agents  to  sell 
and  distribute  the  proceeds,  and,  as 
such,  rendered  their  final  award  in 
writing;  and,  that  being  done,  their 
authority  as  arbitrators  was  at  an 
end,  and  they  could  not  exercise  any 
fresh  judgment  in  the  matter,  not 
even  to  correct  a  palpable  mistake ; 
and,  I  should  think,  certainly  not  to 
retain  for  a  payment  voluntarily  made 
by  them  to  one  who  was  entirely  un- 
known in  the  award.  It  seems  to  me 
that  it  was  necessarily  decided,  in  the 
first  case,  that  the  appellants,  without 
the  consent  of  the  plaintiff,  had  not 
the  authority  to  make  the  payment  to 

1.  Kinports  v.  Rawson,  36  W.  Va- 
237  (15  S.  E.R.  66). 


substantially  the  same,  for  the  addi- 
tion of  the  executors,  so  far  as  the 
plea  of  res  judicata  was  concerned, 
made  no  difference.  Then,  was  the 
precise  point  ruled  either  expressly  or 
by  necessary  implication?  It  is  agreed 
that,  although  the  defense  was  identi- 
cal, yet  the  circumstances  of  the  two 
cases  were  different ;  that  in  the  first 
the  money  sued  for  had  no  connection 
with  the  estate  of  F.  W.  Green,  and 
could  not  be  applied  by  the  arbitra- 
tors of  that  estate  without  the  express 
assent  of  the  plaintiff,  and,  that  not 
being  shown,  she  necessarily  had  a 
recovery,  while  the  money  sued  for  in 
this  case  arose  out  of  that  estate,  and 
therefore  the  arbitrators  had  the  right 
to  apply  it  in  making  up  a  deficiency 
in  their  accounts  of  that  estate,  with 
or  without  the  plaintiff's  assent.  The 
judgment  in  the  first  case,  being 
merely  an  order  overruling  exceptions 
and  confirming  the  report  of  the  mas- 
ter, was  not  very  full  and  explicit; 
but  we  think  that  a  careful  inspection 
of  the  whole  record  will  show  that 
two  points  were  expressly  ruled: 
First,  as  a  matter  of  fact,  that  the 
plaintiff  did  not  assent  to  the  pay- 
ment of  the  money  to  the  trustee  of 
Mrs.  M.  B.Green ;  and,  second,  as  mat- 
ter of  law,  that  such  payment  was  un- 
authorized. Now,  in  considering  the 
scope  and  extent  of  this  judgment, 
can  we  properly  restrict  it  simply  to 
the  fact  that  the  plaintiff  has  never 
consented  to  the  payment  as  claimed? 
It  does  not  seem  to  me  that  we  can. 
The  terms  are  that  as  matter  of  law 
it  was  '  unauthorized,'  which,  as  it 
would  seem,  went  further  than  merely 
negativing  the  assent  of  the  plaintiff, 
and  held,  generally,  that  the  payment 
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property,  a  refusal  to  grant  relief  because  B  was  not  going  to 
disturb  liim  is  not  an  adjudication  affecting  A's  title.1  So  if 
a  court  of  equity  refuses  to  restrain  trespass  on  land  because 
of  doubts  concerning  the  title,  the  decree  is  not  evidence  in 
favor  of  the  defendant  in  ejectment  to  determine  the  title.2 
Matters  adjudicated  in  injunction  proceedings  are  concluded 
in  mandamus  proceedings.8 

If  a  bill  is  filed  to  restrain  the  foreclosure  of  a  mortgage  on 
the  ground  that  all  the  money  justly  due  has  been  paid,  a 
dismissal  on  the  merits  bars  the  same  defense  to  a  suit  for  fore- 
closure.4 So,  if  a  suit  is  brought  to  restrain  a  city  from  taking 
possession  of  a  piece  of  land  for  a  street,  a  dismissal  on  the 
merits  precludes  a  new  bill  for  the  same  purpose  upon  new 
threats  made.     The  right  claimed  in  both  cases  is  the  same.5 

In  a  suit  to  enjoin  a  city  from   discharging  sewage  on  land, 


the  trustee  of  Mrs.  M.  B.  Green,  and 
that  such  judgment  disallowing  the 
payment  in  that  case  must  be  consid- 
ered as  conclusive  of  that  identical 
question  in  this  case ;  that  in  neither 
case  was  the  defense  allowable,  unless 
it  appeared  that  the  plaintiff  had  as- 
sented to  it.  But  while  these  are  my 
views  as  to  the  effect  of  the  plea  of  res 
judicata, yet, as  the  majority  of  the  court 
think  otherwise  as  to  the  effect  of  that 
plea,  the  judgment  of  this  court  is  that 
the  judgment  of  the  circuit  court  be 
affirmed,  except  as  to  the  effect  of  the 
plea  of  res  judicata,  in  which  respect 
it  is  reversed." 

1.  Dryden  v.  St.  Joseph  and  Denver 
City  R.  R.  Co.,  23  Kan.  525. 

2.  Holloway  v.  Jones,  143  Pa.  St. 
564  (22  Atl.  R.  710).  The  court  said: 
"The  equity  proceeding  for  an  injunc- 
tion, instituted  by  the  Harveys  against 
the  Davenports,  and  the  fact  that  it 
terminated  in  a  master's  report  refus- 
ing the  injunction,  was  much  pressed 


in  the  argument  for  the  appellants  as 
an  adjudication  of  the  question  of  title 
now  at  issue,  and  adverse  to  the  pres- 
ent appellees.  But  the  slightest  ex- 
amination of  that  case  and  the  mas- 
ter's report  shows  conclusively  that  it 
was  not  an  adjudication  of  the  title  in 
any  way.  On  the  contrary,  the  mas- 
ter expressly  refused  to  decide  that 
question,  on  the  distinct  ground  that, 
as  there  was  doubt  about  it  on  all  the 
evidence,  it  must  first  be  tried  in  an 
action  at  law.  That  action  is  substan- 
tially the  present  proceeding;  and  the 
refusal  of  the  injunction  has  no  bear- 
ing or  significance  of  any  kind  upon 
the  question  of  title  in  this  case." 

3.  Chicago,  K.  &  W.  Ry.  Co.  v.  Com- 
missioners, 47  Kan.  766  (Chicago,  K. 
&  W.  Ry.  Co.  v.  Black,  29  Pac.  R. 
96.) 

4.  Cone  v.  East  Baltimore,  etc.,  So- 
ciety, 40  Md.  380. 

5.  City  of  Denver  v.  Lobenstein,  3 
Colo.  216. 
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a  recovery  by  the  plaintiff  is  conclusive,  in  a  subsequent  action 
of  trespass  by  him,  that  it  was  wrongful.1 

§  339.  Installments — Principle  involved. — In  case  a  demand 
is  payable  in  installments,  any  issue  contested  and  adjudi- 
cated in  an  action  upon  one  becomes  res  judicata  in  a  suit 
upon  another. 

Assessments. — If  an  assessment  in  Quebec  is  laid  upon  a 
person  as  a  Roman  Catholic  for  the  building  and  repair  of  a 
church,  and,  in  a  suit  to  recover  the  first  installment,  if  his 
plea  is  that  he  is  not  a  Roman  Catholic  but  a  Baptist,  a  judg- 
ment in  his  favor  bars  a  suit  for  a  second  installment.2 

Assignment  of  lease. — The  question  as  to  whether  or  not  a 
lease  has  been  assigned  being  put  in  issue  and  decided  in  an 
action  to  recover  an  installment  of  rent,  the  same  question 
can  not  be  again  litigated  in  a  suit  for  another  installment.3 

§  340.  Installments,  bona  fide  holder  of  bonds. — Two  nego- 
tiable city  bonds  were  stolen  from  the  owner,  and  the  city, 
upon  being  satisfied  of  that  fact  and  receiving  an  indemnifying 
bond,  paid  them,  although  they  were  not  due.  Afterwards,  one 
Baker  having  sued  the  city  on  coupons  cut  from  these  bonds, 
and  the  defense  being  that  he  was  not  a  bona  fide  holder  of  the 
bonds,  a  judgment  in  favor  of  the  city  was  held  to  be  conclus- 
ive of  its  right  to  have  the  bonds  canceled  in  equity — they  still 
being  not  due  and  in  danger  of  passing  into  the  hands  of  a 
bona  fide  holder.  The  same  question,  namely,  his  good  faith  in 
purchasing,  was  involved  in  both  cases.4  The  court  said:  "As 
I  understand  the  principle  established  by  the  decisions,  all  that 
is  required,  even  if  the  prior  and  subsequent  litigations  in- 
volve different  things,  to  render  the  judgment  in  the  first  case 
conclusive  upon  the  parties  in  the  subsequent  one  is  that  there 
shall  be  substantial  identity  in  the  subject-matter  of  the  two; 
and  that  must  always  be  the  case,  as  is  obvious,  if  the  judg- 

1.  Beach  v.  City  of  Elmira.  58  Hun        3.  Walker  v.  Chase,  53  Me.  258. 
(65  N.  Y.  Supr.)  606  (11  N.  Y.  Suppl.        4.  Mayor,  etc.,  of  Paterson  v.  Baker, 
913) .  —N.J.  Eq.  —  (26  Atl.  R.  324) . 

2.  Syndics  de  Lacolle  v.  Duquette, 
15  Lower  Canada  Jurist  304. 
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ment  in  the  first  rests  on  a  decision  of  the  same  question,  sub- 
stantially, which  is  presented  for  decision  by  the  subsequent 
one.  And  that,  in  my  judgment,  is  the  exact  condition  of  af- 
fairs existing  here.  Although  the  position  of  the  parties  in 
this  suit  is  reversed,  the  complainant  here  having  been  the 
defendant  in  the  action  at  law,  and  although  the  property 
involved  here  is  different  from  that  involved  there,  still  it 
clearly  appears  that  the  subject-matter  of  the  two  litigations 
is  substantially  the  same,  and  that  the  question  presented  for 
decision  is,  in  substance,  the  same.  The  evidence  adduced 
on  the  trial  of  the  action  at  law  has,  by  consent  in  writing, 
been  offered  and  read  as  testimony  in  this  case.  From  that 
and  the  specification  of  the  defenses,  it  appears  clearly  and 
satisfactorily  that  the  vital  issue  involved  in  that  case,  and 
which  the  jury,  by  their  verdict,  were  required  to  determine 
and  did  determine,  was  whether  or  not  Baker  was  the  bona 
fide  holder  for  value  of  the  coupons  upon  which  his  action  rest- 
ed. The  jury  found  that  he  was  not,  and  that  finding  forms 
the  foundation  of  the  judgment  pronounced.  The  coupons 
sued  on  were  attached  to  the  two  stolen  bonds  when  they 
came  into  his  possession.  Each  bond,  with  the  coupons  at- 
tached, constituted,  at  that  time,  as  a  commodity  of  trade  or 
commerce,  one  single  instrument.  He  obtained  the  two 
bonds,  with  the  coupons  attached  to  each,  by  the  same  means, 
at  the  same  time,  and  in  the  same  way,  so  that  his  title 
to  both  the  bonds  and  the  coupons  was  precisely  the  same, 
and  stood,  in  point  of  law  and  of  right,  as  to  each,  on  ex- 
actly the  same  foundation.  It  follows,  necessarily,  that  a 
judicial  declaration,  made  in  the  due  course  of  the  admin- 
istration of  justice,  that  he  was  not  the  bona  fide  holder  for 
value  of  one  or  more  coupons  attached  to  each  of  the  bonds, 
is  equally  efficacious  in  invalidating  his  title  to  the  bonds 
themselves,  unless,  in  a  suit  on  them  or  in  a  suit  to  compel 
their  surrender,  it  is  shown  that  he  purchased  them  in  good 
faith,  before  maturity,  and  paid  a  valuable  consideration  for 
them.     Nothing  of  that  kind  has  been  shown  in  this  case.     If 
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the  bonds  were  due,  and  the  parties  to  this  suit  were  reversed, 
and  the  defendant  now  here  was  seeking,  in  a  court  of  compe- 
tent jurisdiction,  to  enforce  the  payment  of  the  bonds,  there  can 
be  no  doubt,  under  the  authorities,  that  the  judgment  against 
him  in  the  prior  action  would  constitute  a  perfect  bar  to  his 
suit,  unless  it  was  shown  that  he  had  a  better  title  to  the  bonds 
than  he  had  to  the  coupons  on  which  his  action  was  based." 
Breach  of  warranty. — To  an  action  on  a  note  given  as  a 
part  of  the  purchase-price  of  a  town  lot  which  the  plaintiff  had 
agreed  to  convey  to  the  defendant  by  warranty  deed,  there  was 
an  answer  that  the  lot  was  encumbered  by  a  drain  which 
greatly  diminished  its  value  and  rendered  it  unfit  for  the  pur- 
poses for  which  it  was  purchased;  that  the  defendant  had 
offered  to  make  payment  and  had  demanded  a  deed,  which  had 
been  refused,  and  that  he  had  elected  to  rescind  the  contract. 
A  trial,  and  a  decree  for  the  plaintiff  reforming  the  contract 
so  as  not  to  bind  him  to  warrant  against  the  drain,  and  a 
judgment  on  the  note,  precluded  the  same  defense  to  another 
note  given  in  the  same  transaction.1 

§  341.  Installments — By-law,  void. — If  a  mutual  benefit  in- 
surance association  passes  a  by-law  limiting  the  amount  of 
benefits  which  shall  be  paid  to  sick  members,  and  such  a  mem- 
ber, after  receiving  the  amount  limited,  sues  the  association  to 
recover  another  installment  upon  the  ground  that  it  has  no 
power  to  make  such  a  by-law,  a  recovery  by  him  after  a  con- 
test on  the  merits  is  conclusive  on  the  association  in  a  new 
suit  by  him  for  another  installment.2 

§  342.   Installments — Consideration  of  assignment  of  note. 

— In  a  suit  by  A  against  B  upon  the  assignment  of  a  note 
which  was  one  of  four  assigned  by  B  to  A  for  an  interest  in  a 
mill,  the  defenses  were  that  the  assignment  was  without  con- 
sideration; that  the  consideration  for  the  assignment  of  the 
four  notes  was  two  hundred  dollars;  that  it  was  one  hundred 

1.  Prescott  v.  Barnes,  —  Iowa —  (1        2.  Wiese  v.  San  Francisco  Musical 
N.  W.  R.  660).  Society,  82  Cal.  645   (23  Pac.  R.  212). 
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dollars,  and  no  more;  and  that  the  defendant  was  entitled  to  a 
set-off  of  one  hundred  dollars.  There  was  a  trial  and  verdict 
and  judgment  for  plaintiff  for  three  hundred  dollars,  which 
was  three  hundred  and  fifty  dollars  less  than  the  amount  due 
on  his  note,  and  two  hundred  and  fifty  dollars  less,  after  allow- 
ing the  set-off  pleaded.  In  a  suit  on  the  assignment  of  the 
second  note,  the  defendant  contended  that  the  record  in  the 
former  case,  together  with  the  agreement  that  the  four  notes 
were  assigned  to  the  plaintiff  for  his  interest  in  a  mill,  were  a 
complete  defense,  and  it  was  so  ruled  in  the  trial  court;  but 
this  was  reversed  in  the  supreme  court.  That  court,  while 
conceding  that  evidence  might  have  been  given  properly  to 
show  that  the  judgment  did,  in  fact,  exhaust  the  whole  consid- 
eration of  the  assignments,  held  that  the  record  and  agreement 
did  not  prima  facie  so  show.1  But  as  the  plaintiff  was  entitled 
to  recover  the  face  of  the  note  unless  the  defendant  proved  that 
the  consideration  for  the  assignment  was  less  than  that  amount, 
as  the  court  held  in  this  case,  and  as  the  consideration  for  the 
assignment  of  the  four  notes  was  an  interest  in  a  mill,  it  is 
evident  that,  before  the  defendant  could  reduce  the  amount  to 
be  recovered  in  that  suit,  he  had  to  satisfy  the  jury  that  the 
whole  interest  in  the  mill  bought  was  worth  less  than  the  sum 
due  on  the  note  then  in  suit;  and  as  he  succeeded  in  doing  so, 
that  necessarily  showed  that  there  was  no  consideration  to  sup- 
port the  other  assignments. 

§  343.  Installments — Consideration  of  note. — A  judgment 
for  the  plaintiff  in  an  action  to  recover  an  installment  of  inter- 
est on  a  note,  in  which  the  defense  is  want  of  consideration, 
is  conclusive  on  that  question  in  a  suit  to  recover  the  prin- 
cipal.2 So,  in  an  action  on  the  first  note  given  for  a  part  of 
the  purchase-price  of  land,  if  the  answer  is  want  of  consider- 
ation, a  judgment  for  the  plaintiff  after  a  trial  on  the  merits 
bars  the  same  contest  in  a  suit  on  the  second  note.8  Three 
notes  were  given  to  settle  the  royalty  on  three  machines  cov- 

1.  Felton  v.  Smith,  88  Ind.  149  (45        2.  Black  River  Savings  Bank  v.  Ed- 
Am.  R.  454).  wards,  10  Gray  (76  Mass.)  387. 

3.  French  v.  Howard,  14  Ind.  455. 
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ered  by  a  patent.  In  a  suit  on  one,  the  defense  being  that  the 
royalty  for  which  the  three  were  executed  had  been  previously 
collected  from  the  person  who  sold  the  machines  to  the  defend- 
ant, a  judgment  in  his  favor  is  a  bar  to  an  action  on  the  other 
notes.1 

§  344.   Installments — Contract    adjudged   divisible. — If   A 

agrees  to  pay  B  a  certain  annual  dividend  on  stock,  and  B, 
after  two  dividends  are  due,  brings  a  separate  suit  upon  each, 
and  A  pleads  the  pendency  of  the  first  suit  in  bar  of  the  second, 
a  recovery  by  B  is  an  adjudication  that  each  dividend  gives  an 
independent  cause  of  action,  and  estops  A  from  claiming  there- 
after that  B  must  include  in  one  suit  all  the  dividends  then 
due.2  The  court  said:  "The  clause  of  the  contract  upon 
which  all  of  the  actions  mentioned  in  the  foregoing  statement 
were  founded,  is  as  follows,  namely :  'A  is  to  have  the 
management  of  said  corporation  and  business,  and  in  con- 
sideration thereof  is  to  guaranty  B  a  dividend  of  not  less 
than  seven  per  cent,  per  annum  for  seven  years,  and  to  re- 
ceive for  such  management  the  usual  commission  of  two  and 
one-half  per  cent,  in,  and  five  per  cent,  out,  at  each  end 
on  the  freights  earned.'  In  1881,  when  the  plaintiff  be- 
gan suit  for  the  default  of  1876,  he  was  entitled  to  recover, 
not  only  for  that  default,  but  also  for  the  default  of  1879, 
— and  no  action  was  then  pending  for  the  recovery  of  either 
sum.  The  defendants  insist  that  the  contract  is  indivisi- 
ble, and  that  the  plaintiff  was  bound  to  embrace  in  that 
action  all  guaranteed  dividends  then  due  and  not  in  suit. 
It  is  doubtless  true,  as  a  general  proposition,  that  each  de- 
fault in  the  payment  of  money  falling  due  upon  a  contract 
payable  in  installments,  may  be  the  subject  of  an  independ- 
ent action,  provided  it  is  brought  before  the  next  install- 
ment becomes  due ;  but  each  action  should  include  every 
installment  due  when  it  is  commenced,  unless  a  suit  is  at  the 
time  pending  for  its  recovery,  or  other  special  circumstances 

1.  Cleveland  v.  Creviston,  93  Ind.        2.  Lorillard  v.  Clyde,  122  N.  Y.  41 
31  (47  Am.  R.  367).  (25  N.  E.  R.  292). 
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exist.  The  plaintiff,  without  denying  that  this  proposition 
applies  to  contracts  generally,  insists  that  it  does  not  apply  to 
the  contract  in  question,  because  it  has  been  adjudged  that,  as 
between  these  parties,  and  as  to  this  contract,  successive  actions 
may  be  brought,  and  independent  judgments  recovered,  even 
for  installments  that  were  due  and  not  in  suit  when  the  action 
to  recover  one,  without  including  the  others,  was  com- 
menced. The  judgment  of  the  superior  court  does  not  thus 
adjudicate  in  express  terms,  as  in  form  it  simply  adjudges  that 
the  plaintiff  recover  of  the  defendants  a  specified  sum.  In 
legal  effect,  however,  as  the  answer  pleads  the  pendency  of  the 
action  in  the  city  court,  and  the  judgment  recites  that  the 
issues  were  tried,  it  adjudges  that  the  answer  contains  no 
defense.  The  language  used  by  this  court  in  deciding  an 
appeal  brought  by  the  defendant  in  the  city  court  action  is 
repeated  as  applicable  here  :  '  To  the  action  commenced  in  the 
superior  court  in  which  the  plaintiff  had  his  first  recovery,  the 
defendants  interposed  this  defense,  to  wit:  "That,  at  the 
time  of  the  commencement  of  this  action,  there  was,  and  now 
is,  another  action  pending  in  the  city  court  of  Brooklyn  between 
the  same  parties  as  this  action,  and  for  the  same  cause  of  action 
as  that  set  forth  in  the  complaint  herein."  If  the  defendants 
are  right  in  their  present  contention  that  the  plaintiff  was 
entitled  to  maintain  but  one  action  to  recover  for  all  of  these 
dividends,  and  that  he  had  but  one  cause  of  action  against  them, 
then  that  was  a  good  defense  to  that  action.  But  the  plaintiff 
recovered,  and  thus  it  was  adjudged  that  that  was  not  a  good 
defense  ;  that  this  action  was  not  for  the  same  cause  of  action 
as  that ;  that  both  actions  could  proceed ;  and  that  the  pend- 
ency of  one  could  be  no  defense  to  the  other.  That  adjudica- 
tion estops  and  binds  these  defendants,  and  they  can  not  now1 
be  heard  to  say  that  the  two  actions  were  commenced  for  the 
same  cause  of  action,  or  any  portion  of  the  same  cause.'  The 
legal  effect,  therefore,  of  the  judgment  invoked  as  a  bar  to  this 
action  was  an  adjudication  that  the  contract  in  question  was 
divisible,  so  that  the  installment  due  July  1,  1876,  could  be 
recovered  in  one  action,  and  the  installment  due  July  1,  1877, 
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in  another,  although  neither  was  commenced  until  both  install- 
ments had  become  due.  The  determination  that  these  two 
installments  were  severable,  although  each  was  separately  sued 
after  both  were  due,  necessarily  involves  the  result  that  any  of 
the  installments  may  be  thus  separated  in  suit,  because  they 
are  all  alike,  and  are  created  by  the  same  words.  As  there 
was  but  one  promise  made  by  the  defendants,  the  contract  is 
either  divisible  or  indivisible  as  a  whole,  and  there  can  be  no  dis- 
tinction between  the  several  installments  in  that  regard.  Its 
unity  or  divisibility  was  directly  at  issue  in  the  action  pleaded 
as  a  bar,  and  every  material  question  of  fact  or  law  involved 
in  an  issue  must  be  regarded  as  determined  by  the  final  judg- 
ment in  the  action,  so  as  not  to  be  the  subject  of  judicial  inves- 
tigation again  in  any  subsequent  litigation  between  the  same 
parties.  Even  if  it  was  wrongfully  adjudged  that  the  contract 
was  divisible  as  to  the  second,  third  and  fourth  sums  falling 
due,  it  follows  from  the  binding  force  which  the  law  gives  to  a 
judgment  between  the  same  persons  and  upon  the  same  point, 
that,  as  between  these  parties,  it  is  divisible  as  to  the  fifth 
also." 

Contract,  never  made. — If  one  is  sued  for  an  installment 
of  purchase-money  on  a  parol  contract  for  a  stallion,  and  de- 
feats the  action  on  the  ground  that  he  never  made  the  con- 
tract, that  will  bar  an  action  to  recover  another  installment.1 

Contract,  validity  of. — In  a  suit  for  interest,  if  the  valid- 
ity of  the  original  contract  is  adjudicated,  it  will  be  established 
in  all  future  suits  ;  but  not  so  if  the  judgment  is  on  some  mat- 
ter of  form  or  on  a  technical  defect.2 

Execution  of  bonds. — In  a  suit  to  recover  upon  coupons 
attached  to  municipal  bonds,  if  there  is  an  answer  setting  up 
facts  showing  that  the  bonds  themselves  were  never  executed 
by  the  defendant,  to  which  a  demurrer  is  filed  and  overruled, 
and  upon  the  plaintiff  declining  to  plead  further,  a  judgment 
is  rendered  against  him  for  costs,  he  can  not  maintain  an  ac- 
tion on  other  coupons  cut  from  the  same  bonds.3 

1.  Rake  v.  Pope,  7  Ala.  161,  166.  3.  Bissellv.  Spring  Valley  Township, 

2.  Louisiana  State  Bank  v.  Orleans     124  U.  S.  225,  231. 
Nav.  Co.,  3  La.  Ann.  294,  313. 
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§345.  Installments — Fraud  in  bonds. — If  an  action  is  brought 
on  coupons  attached  to  bonds,  and  the  answer  is  that  the  bonds 
were  never  executed,  were  obtained  by  fraud,  and  that  the  con- 
sideration has  failed,  a  recovery  by  the  plaintiff,  after  a  con- 
test,  shuts  out  the  same  defenses  to  an  action  on  other  coupons 
cut  from  the  same  bonds.1 

Fraud  in  notes. — A  series  of  notes  being  given  in  one 
transaction,  and,  in  an  action  on  one,  the  defense  being  that  the 
transaction  was  fraudulent,  a  judgment  for  the  plaintiff  on  the 
merits  bars  the  same  defense  to  a  suit  on  another  of  the  notes.2 
And  in  a  suit  to  recover  an  installment  of  interest  on  a  note, 
the  contest  being  that  it  had  been  fraudulently  altered,  a  recov- 
ery by  the  plaintiff  precludes  that  defense  in  a  subsequent  suit 
on  the  note.3  So,  in  a  suit  to  recover  the  first  installment  upon  a 
written  contract,  if  the  answer  is  that  it  was  obtained  by  fraud, 
a  judgment  for  the  plaintiff,  after  a  contest  on  the  merits,  pre- 
cludes the  same  defense  to  a  suit  for  another  installment.4 

§  346.  Installments — Indorsement. — If  three  notes  are  in- 
dorsed as  a  part  of  one  transaction,  the  defeating  of  an  action 
brought  upon  the  indorsement  of  one,  upon  the  ground  that 
it  was  without  consideration,  bars  an  action  on  the  other  two.5 

Lease,  executed  or  not. — In  an  action  to  recover  an  in- 
stallment of  rent,  a  finding  that  the  defendant  executed  the 
lease  sued  upon  providing  for  the  payment  of  rent  at  a  speci- 
fied rate  and  at  specified  times,  and  that,  by  virtue  of  this 
lease,  he  took  possession  of  the  premises  and  paid  rent  for 
four  months,  and  then  failed  to  pay  for  two  months,  for  which 
he  was  sued,  and  set  up  the  same  matters  in  defense  that  he 
now  relies  upon,  and  that,  after  a  trial,  the  plaintiff  recovered 
a  judgment,  shows  that  his  defenses  are  barred.6  A  person 
having  been   sued   for  an   installment  of  rent  on  a  lease  in 

1.  Whitaker  v.  Johnson  County,  12  5.  Aultman  v.  Mount,  62  Iowa  674 
Iowa  595.  (18  N.  W.  R.  306) . 

2.  Hereth  v.  Yandes,  34  Ind.  102.  6.    Northwestern    Brewing    Co.    v. 

3.  Edgell  v.  Sigerson,  26  Mo.  583.  Manion,  145  111.  182  (34  N.  E.  R.  50). 

4.  Lumber  Company  v.  Buchtel,  101 
TJ.  S.  638. 
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which  his  name  appeared  in  the  body,  but  which  he  did  not 
sign,  a  judgment  in  his  favor,  after  a  trial  on  the  merits,  bars 
a  new  action  for  another  installment.1 

Lease,  length  of. — A  tenant,  claiming  that  he  had  a  lease 
for  one  year,  removed  from  the  premises  at  the  expiration  of 
that  time.  The  landlord,  claiming  that  the  lease  was  for  two 
years,  sued  him  for  the  next  month's  rent  before  a  justice  of 
the  peace,  and,  after  a  trial  on  the  merits,  recovered.  In  a 
new  suit  for  the  rent  of  a  succeeding  month,  the  former  re- 
covery was  held  to  be  conclusive  that  the  lease  was  for  two 
years.2 

Lease,  rent  how  payable. — In  a  suit  upon  a  lease  for  a 
quarter's  rent,  a  recovery  is  conclusive  in  all  [future  suits, 
that  the  rent  was  so  payable.8  So,  if  a  landlord,  after  a  con- 
test, obtains  a  judgment  for  an  installment  of  rent,  and  brings 
a  new  action  for  a  subsequent  installment,  the  matters  liti- 
gated in  the  first  suit  are  concluded.4 

§  347.  Installments — Maker  or  indorser. — Two  notes  were 
given  upon  the  same  consideration  and  as  a  part  of  one  trans- 
action, upon  each  of  which  A  appeared  to  be  the  maker  and  B 
the  indorser.  One  of  the  notes  having  been  taken  up  by  B,  he 
sued  A  upon  it,  and  he  pleaded  that  it  was  made  for  the  ac- 
commodation of  B,  who  was  the  real  debtor.  A  judgment 
rendered  for  B  on  this  issue  bars  an  action  against  him  by 
A  to  recover  the  other  note.5 

Ratification  of  town  bonds. — In  an  action  to  recover  an 
installment  of  interest  due  upon  town  bonds,  the  defense  was 
that  the  agents  of  the  town  had  issued  them  without  a  compli- 
ance with  the  statutes.  The  evidence  in  respect  to  that  ques- 
tion having  been  given,  the  court  ruled,  as  a  matter  of  law, 
that  the  statutes  had  not  been  complied  with  and  directed  a 

1.  McClung  v.  Condit,  27  Minn.  45        2.  Grant  v.  Ramsey,  7  O.  St.  157. 
(6  N.  W.  R.  399).     Accord,  if  he  de-        3.  Kelsey  v.  Ward,  38  N.  Y.  83. 
nics  its  execution  (Danziger  v.  Wil-        4.  Love  v.  Waltz,  7  Cal.  250. 
liams,  91  Pa.  St.  234)  or  pleads  that        5.  Treadwell    v.    Stebbins,    6    Bos- 

his  signature  was  obtained  by  fraud  -worth  538,  547. 
(Wilson  v.  Deen,  121  U.  S.  525,  532). 
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diet  for  the  defendant.  The  next  installment  having  be- 
come due,  another  suit  was  brought  to  recover  it,  upon  the 
ground  that,  although  there  had  not  been  a  compliance  with 
the  statute,  the  town  had  subsequently  ratified  the  bonds,  and 
the  question  was  whether  or  not  the  former  adjudication  was  a 
defense,  and  the  court  decided  that  it  was.  It  said:  "The  issue 
was  whether  or  not  the  acts  of  the  agents  in  issuing  the  bonds 
were,  in  fact  and  in  law,  the  acts  of  the  defendant.  It  was  de- 
termined that  they  were  not.  The  point  in  controversy  was 
not  how  Or  whereby  the  acts  of  the  agents  became  the  acts  of 
the  principal,  but  whether  they  were  so.  The  plaintiff  sought 
to  establish  the  issue  in  his  favor  by  showing  a  statutory  au- 
thority in  the  agents.  Instead  of  doing  this,  the  plaintiff 
might  have  shown  that  the  defendant  had  adopted  the  acts 
done  in  its  behalf.  A  subsequent  ratification  is  equivalent  to 
an  original  authorization.  Either  mode  of  proving  the  agency 
was  permissible  under  the  pleadings,  and  the  allegations  of  the 
pleadings  in  that  behalf  are  the  same  in  the  present  action  as 
in  the  former  one.  The  ultimate  fact  to  be  proved  was  the 
agency;  the  manner  of  proving  it  was  merely  a  matter  of  evi- 
dence. The  plaintiff  can  no  more  be  permitted  to  re-open  the 
matter  in  issue  thus  settled,  by  the  new  evidence  which  he  of- 
fered here,  than  he  could  be  by  giving  in  evidence  new  or 
additional  facts  showing  compliance  with  the  statutory  require- 
ments . " 1 

Vendor's  lien. — If  a  life  annuity  is  payable  in  annual  in- 
stallments, a  decree  denying  a  vendor's  lien  upon  one  install- 
ment bars  a  new  suit  for  the  same  purpose  upon  any  other.2 
The  court  said :  "It  is  urged  that  the  second  paragraph  of 
the  answer  is  insufficient,  for  the  reason  that  the  proceedings 
and  judgment  pleaded  as  a  former  adjudication  show  that  the 
causes  of  action  are  not  the  same.  That  action  was  against 
these  appellees  to  recover  an  annuity  due  under  the  agreement 
of  compromise,  and  it  asked  that  a  vendor's  lien  be  de- 
clared   in     appellant's    favor    against    the    land,    and    for    a 

1.    Smith   v.    Town   of   Ontario,    18        2.  Lacy   v.    Eller,  8   Ind.  App.  286 
Blatchford  454,  458— by  Wallace,  J.         (35  N.  E.  R.  847). 
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foreclosure.  As  shown  by  the  allegations  in  this  paragraph 
of  the  answer,  one  of  the  issues  in  the  former  action  was  as 
to  appellant's  right  to  have  a  vendor's  lien  declared  against 
the  property  in  controversy  for  one  of  the  installments  due 
under  the  agreement  of  compromise.  That  issue  was  deter- 
mined against  him;  and  as  long  as  that  judgment  stands  it 
is  an  adjudication  of  his  right  to  have  a  vendor's  lien  declared 
for  any  installment  due  under  the  agreement.  The  right  to 
have  a  vendor's  lien  declared  applies,  not  to  any  single  in- 
stallment, but  to  the  entire  amount  to  be  paid  appellant;  and, 
if  he  did  not  have  a  lien  for  the  first  installment  due,  he  had 
none  for  any  subsequent  one  which  might  become  due." 

Wages. — If  a  person  is  employed  for  a  year  and  is  wrong- 
fully discharged  before  the  time  expires,  and  then  sues  for  a 
month's  wages,  alleging  the  hiring,  the  wrongful  discharge 
and  that  the  services  were  to  be  paid  for  monthly,  a  recovery 
by  him  bars  the  employer  from  showing,  in  a  subsequent  ac- 
tion, that  the  wages  were  to  be  paid  at  the  end  of  the  year, 
and  that  the  plaintiff  had  split  his  cause  of  action.1 

§  348.  Instructions  to  jury. — In  an  action  to  recover  land,  a 
general  verdict  and  judgment  for  the  defendant  must  be  con- 
strued with  reference  to  the  instructions.  And  if  they  limit 
the  jury  to  a  part  of  the  premises  sued  for,  that  part  only  will  be 
res  judicata.2  This  case  relies  upon  an  earlier  one,3  in  which 
the  court  said:  "Generally  the  issues  of  fact  involved  will  be 
found  contained  in  the  allegations  of  the  complaint,  and  the  de- 
nials or  other  statements  of  the  answer;  and,  if  there  is  nothing 
more  in  the  complaint  and  answer  but  questions  of  fact,  then 
an  examination  of  those  pleadings  will  present  the  true  issue 
submitted  to  the  jury,  and  to  which  their  verdict  will  be  un- 
derstood to  be  responsive.     But  the  pleadings,  in  addition  to 

1.  Liddell  v.  Chidester,  84  Ala.  508  2.  Duren  v.  Kee,  —  S.  C.  —  (19  S.  E. 
(4S.  E.  426).  R.  492). 

3.  Eason  v.  Miller,  15  S.  C.  194. 
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questions  of  fact,  may  also  raise  questions  of  law.  In  such  cases 
the  latter  questions  do  not  go  to  the  jury,  but  must  be  decided 
by  the  court.  In  other  words,  it  would  be  the  duty  of  the  judge 
to  eliminate  from  the  proceedings  the  questions  of  law,  and  to 
submit  to  the  jury  only  the  questions  of  fact ;  and  his  charge, 
and  not  the  complaint  and  answer,  would  contain  the  real  issues 
of  fact,  by  which  the  verdict,  should  any  doubt  arise  as  to  its 
true  intent  and  meaning,  ought  to  be  construed.  *  *  * 
The  plaintiff,  in  his  complaint,  had  claimed  all  the  patterns  in 
the  place  at  the  time  mentioned.  The  judge,  however,  charged 
the  jury,  as  he  had  a  right  to  do  in  deciding  the  leading  ques- 
tion raised,  limiting  the  claim  to  a  portion  only  ;  and  the 
amount  of  this  portion  was  the  real  issue  to  the  jury.  How, 
then,  can  the  verdict  be  construed  to  embrace  all,  when  it  was 
admitted  that  a  portion  had  been  withdrawn  by  the  charge  of 
the  judge,  and  only  the  remainder  was  involved,  and  when  the 
jury  was  instructed  by  the  judge,  in  his  charge,  that  it  was  as 
to  this  remainder  only,  and  its  value,  that  they  were  to  in- 
quire ?  " 

Insurance  and  reinsurance. — A  person  obtained  a  fire  in- 
surance policy  in  the  A  company,  and  afterwards  that  com- 
pany reinsured  its  risks  in  the  B  company.  The  property  in- 
sured having  been  burned,  the  insured  sued  the  A  company, 
and  its  defense  was,  that  one  of  the  material  statements  made 
in  the  policy  was  false.  The  B  company  aided  in  the  defense. 
But  the  plaintiff  proved  that  the  false  statement  was  inserted 
in  the  policy  by  the  agent  of  the  A  company,  and  recovered. 
The  latter  company  now  sued  the  B  company  on  its  policy  of 
reinsurance,  which  contained  the  same  false  statement,  and 
contended  that  the  latter  company  was  bound  by  the  former 
adjudication  because  it  had  aided  in  the  defense.  But  this  con- 
tention was  denied  because  the  issues  were  not  the  same.  In 
the  former  action,  the  question  was  whether  or  not  the  insured 
had  made  the  false  statement  to  the  A  company ;  and  in  the 
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present  action  the  question  was  whether  or  not  the  latter  com- 
pany had  made  the  same  false  statement  to  the  B  company.1 

§  349.  Interest — Payment  of  debt. — If  a  suit  is  brought  to 
foreclose  a  mortgage  before  maturity,  upon  an  allegation  that 
the  interest  has  not  been  paid,  which,  by  its  terms,  makes  it 
all  due,  to  which  there  is  an  answer  in  denial,  a  judgment  for 
defendant  siniply  adjudicates  that  he  was  not  in  default  in  re- 
spect to  the  interest,  not  that  the  mortgage  was  paid.2 

Interest  and  principal. — A  petition  to  foreclose  a  mortgage 
when  an  installment  of  interest  was  due,  sought,  by  virtue  of 
the  terms  of  the  mortgage,  to  foreclose  for  the  principal  also. 
There  was  a  finding  that  the  interest  was  unpaid,  as  alleged, 
and  a  decree  foreclosing  as  to  it.  It  was  not  found  that  the 
principal  was  due  by  reason  of  the  failure  to  pay  the  interest, 
the  decree  being  silent  on  this  point,  but  containing  a  provision 
that  it  should  not  bar  further  proceedings  to  recover  interest 
thereafter  accruing  on  the  principal.  It  was  held  that  this  did 
not  adjudicate  that  the  mortgagee  could  not  foreclose  for  the 
principal  when  another  installment  of  interest  was  not  paid  at 
■maturity.3 

Intervener. — If  one  intervenes  in  an  attachment  suit  and 
claims  the  property  attached,  and  is  defeated,  he  is  concluded.4 
Nor  can  he  maintain  a  suit  for  its  possession  against  the  officer 
who  seized  it.5  So,  if  he  claims  the  title  to  a  note  which  is 
garnished,  and  is  defeated,  he  can  not  sue  the  maker.6 

Issues. — A  former  suit  is  a  bar  only  to  such  claims  or  mat- 
ters as  might  have  been  litigated  under  the  pleadings  and  is- 
sues made.7  And  although  evidence  is  given  upon  a  counter- 
claim, yet  if  it  is  not  within  the  issues  and  is  not  submitted  to 
the  court,  it  is  not  barred.8 

1.  Jackson  v.  St.  Paul  Fire  and  Ma-        4.  Bank  of  Tipton  v.  Cochel,  27  Mo. 
rine  Ins.  Co.,  33  Hun  (40  N.  Y.  Supr.)     App.  529. 

60.    This  case  was  reversed  in  99  N.  Y.  5.  Richardson  v.  Watson,  23  Mo.  34. 

124,  but  the  point  here  presented  was  6.  Richardson  v.  Jones,  16  Mo.  177. 

not  touched.  7.  Burdick  v.   Post,   12   Barb.   168, 

2.  Anderson  Building,  etc.,  Associa-  184. 

tion  v.  Hoppes,  90  Ind.  250.  8.  East  New  York  and  Jamaica  R. 

3.  Pope  v.  Durant,  26  Iowa  233.  R.  Co.  v.  Elmyre,  53  N.  Y.  624. 
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Joint  actors  or  partners. — A  judgment  that  the  parties 
were  not  partners  in  a  transaction,  is  no  evidence  that  they  did 
not  act  jointly.1 

§  350.  Judge's  power  to  act. — A  cause  was  submitted  to  the 
judge  for  trial  and  the  evidence  was  heard.  The  county  being 
then  placed  in  a  different  circuit,  the  defendant  procured  leave 
from  its  judge  to  amend  the  answer  so  as  to  make  it  correspond 
with  the  evidence,  but  the  judge  was  compelled,  by  mandate 
from  the  supreme  court,  to  set  aside  this  leave.  The  defendant 
then  obtained  the  same  leave  from  the  first  judge,  and  the 
plaintiff  contended  that  the  decision  in  the  mandate  proceeding 
was  a  bar  to  such  leave,  but  this  contention  was  denied  upon 
the  ground  that  that  decision  simply  went  to  the  right  of  the 
new  judge  to  act.2 

§  351.  Judgment,  how  collectible. — If  a  writ  of  mandamus 
is  asked  to  compel  a  village  to  levy  a  general  tax  to  pay  a  judg- 
ment rendered  in  street  condemnation  proceedings,  a  denial  of 
the  writ  upon  the  ground  that  the  judgment  was  payable  by 
means  of  a  special  assessment  only,  bars  an  action  of  debt  on 
the  judgment  to  recover  a  new  one,  because  it  would  be  pay- 
able out  of  the  general  found,  and  thus  a  result  would  be  ac- 
complished which  was  denied  in  the  first  suit.8 

Judgment,  validity  of. — In  a  suit  between  A  and  B,  if  it 
is  determined  that  a  justice's  judgment  is  valid,  that  question 
is  res  judicata.*  Upon  an  appeal  from  a  justice's  court  to  the 
circuit  court,  if  the  appeal  is  dismissed  because  the  entry  made 
by  the  justice  constitutes  no  judgment,  that  will  bar  any  pro- 
ceeding to  enforce  it.5  If  exceptions  as  to  the  nullity  of  a 
judgment  are  overruled,  a  suit  to  annul  on  the  same  grounds 
can  not  be  maintained.6 

1.  Lawless  v.  Lawless,  47  Mo.  App.  4.  Peterson  v.  Weissbein,  80Cal.  38 
523,528.  (22Pac.  R.  56). 

2.  Portsmouth.  Savings  Bank  v.  5.  Commissioners  of  Duval  Co.  v. 
Hart,  Judge,  83  Mich.  646  (47  N.  W.  Fries,  22  Fla.  303,  307. 

R.  595).  6.  Hoggatt  v.  Crandall,  39  La.  Ann. 

3.  Village  of  Hyde  Park  v.  Corwith,     976  (3  S.  R.  89). 
122  111.  441  (12  N.  E.  R.  238) ;  Slee  v. 

Hyde  Park  (111.),  14  N.  E.  R.  697. 
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§  352.  Jurisdiction  of  federal  court. — To  a  complaint  in  the 
circuit  court  of  the  United  States  to  recover  $4,500  damages  for 
an  illegal  seizure  of  property,  there  being  a  plea  to  the  jurisdic- 
tion of  the  court  on  the  ground  that  the  damages  were  laid  at 
a  sum  exceeding  $2,000  for  the  purpose  of  conferring  jurisdic- 
tion on  that  court,  a  verdict  for  the  defendant  on  that  issue  and 
a  judgment  dismissing  the  cause,  for  want  of  jurisdiction,  bars 
a  petition  to  remove  to  the  United  States  court  a  new  action 
for  the  same  cause  brought  in  the  state  court,  even  though  the 
damages  are  laid  at  a  sum  exceeding  $2,000.*     If  a  court  erro- 


1.  Henderson  v.  Cabell,  83  Tex.  541 
(19  S.  W.  R.  287).  The  court  said: 
"  "We  are  of  the  opinion  that  the 
judgment  of  the  federal  court  en- 
tered in  the  first  suit  was  a  final  ad- 
judication of  its  right  to  exercise  juris- 
diction over  the  same  cause  of  action 
between  the  same  parties,  and  was 
binding  upon  the  defendants  to  that 
extent  that  they  could  not  again  in- 
voke its  jurisdiction  over  the  same 
controversy. 

"The  judgment  of  that  court  was 
not  a  mere  interlocutor,  but  was  a 
deliberate  and  'solemn'  adjudication 
and  decision  of  the  question  after  a 
trial  upon  the  merits  of  the  issue  be- 
fore a  jury.  The  issue  was  raised  by 
the  defendants  themselves,  who  al- 
leged that  the  real  and  actual  amount 
in  controversy  was  below  the  juris- 
diction of  the  court,  and  that  the 
plaintiff  had  fraudulently  overstated 
the  amount  of  his  damages  solely  for 
the  purpose  of  conferring  jurisdiction 
upon  the  court.  The  court,  as  we  have 
seen,  upon  a  full  hearing,  sustained 
this  plea  of  the  defendants,  and  dis- 
missed the  plaintiff's  suit,  and  thus 
deliberately  decided  that  the  subject- 
matter  of  the  suit,  or  the  amount  in 
controversy,  did  not  exceed  in  value 
$2,000 — a  conclusion  which  was  con- 


firmed by  the  verdict  of  the  jury  ren- 
dered at  the  trial  below  upon  the  same 
state  of  facts  or  'matter  in  dispute.' 
The  decision  of  the  question  then 
made  must  be  considered  as  final  and 
conclusive,  whether  it  was  erroneous- 
ly made  or  not,  as  it  was  not  appealed 
from  nor  reversed,  nor  in  any  wise 
vacated  upon  a  direct  proceeding  for 
that  purpose.  The  effect  of  that  de- 
termination as  a  final  declaration  of  a 
court  of  competent  jurisdiction  to  de- 
cide the  very  question  at  issue,  and 
which  was  then  directly  involved,  was 
to  deprive  that  court  of  jurisdiction 
over  this  particular  cause  of  action  or 
matter  in  dispute  between  the  parties, 
not  only  as  asserted  in  the  very  suit 
then  before  the  court,  but  in  any 
other  action  therein,  or  in  another 
court,  which  might  be  instituted 
between  the  same  parties.  When, 
therefore,  the  defendants  applied  for 
the  removal  of  the  cause  to  the  fed- 
eral court,  it  appeared  conclusively 
from  the  judgment  of  that  court  that 
the  'matter  in  dispute'  in  the  pres- 
ent suit  was  not  within  its  jurisdic- 
tion as  limited  by  the  acts  of  Con- 
gress. Had  the  plaintiff  again  insti- 
tuted his  suit  in  that  court,  surely  it 
would  not  have  been  entitled  to  exer- 
cise, nor  would  it  have  exercised,  ju- 
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neously  rejects  a  claim  for  want  of  jurisdiction  that  is  no  bar 
to  a  new  suit  upon  it  in  the  same  court.1  The  court  said  that 
the  disposition  of  the  claim  "for  supposed  want  of  jurisdiction 
to  pass  upon  its  merits  does  not  operate  as  a  bar  to  this  peti- 
tion." 

Jurisdiction  of  state  court. — If  a  suit  is  brought  in  a  dis- 
trict court  to  annul  a  decree  of  partition  and  enjoin  an  order 
of  sale  made  by  a  parish  court,  because  of  a  want  of  juris- 
diction, and  the  district  court,  upon  the  prayer  of  the  de- 
fendant, orders  the  sale  to  proceed,  all  of  which  is  affirmed  by 
the  supreme  court,  the  question  in  respect  to  the  jurisdiction 
of  the  parish  court  becomes  res  judicata.2  So,  if  the  jurisdic- 
tion of  a  court  to  hear  a  case  is  adjudicated  on  an  application  for 
a  writ  of  prohibition,  the  defeated  party  can  not  raise  the  same 
question  upon  appeal.3  In  case  a  person  files  a  plea  denying 
the  jurisdiction  of  an  inferior  court,  which  is  overruled,  and  a 
trial  is  had  on  the  merits,  and  he  afterwards  appeals  to  a  higher 
court  and  fails  to  assign  that  ruling  as  error,  an  affirmance  bars 

risdiction  over  this  second  suit  in  face  to  consider  the  effect  of  the  judgment 

of  its  former  judgment;  and,  as  we  of  the  federal  court  in  passing  upon 

have  seen,  the  test  of  the  removabili-  the  application  for  a  removal  of  the 

ty  of  the  cause  is  whether  the  circuit  cause,  otherwise  a  suit  could  again  be 

court  would  have  had  'original  cogni-  removed  to  the  federal  court    after 

zance'  of  the  controversy.     In  conse-  it  had  duly  remanded  it  to  the  state 

quence  of  the  former  decision  of  that  court  for  want  of  jurisdiction.     Such 

court,  the  amount  in  controversy  must  an  experiment  with  the  courts  could 

be  considered,  at  least  so  far  as  affect-  be  made  if  the  parties  should  see  fit 

ing  the  question  of  jurisdiction,  as  not  to  present  another  application  after 

exceeding  $2,000.    The  case  was  not,  the  cause  had  been  remanded,  if  the 

therefore,  removable  under  the  acts  of  state  court  is  powerless  to  look  beyond 

Congress.  the  face  of  the  pleadings  and  the  ap- 

"This  result  is  not  affected  by  the  plication  for  removal,   and  can  not 

fact  that  plaintiff,  by  his  amended  pe-  consider  the  action  already  taken  upon 

tition    in    the  present  suit,   claimed  the  matter  by  the  federal  court." 

damages  in  excess  of  that  amount,  1.  United  States  v.  Rand,  53  Fed. 

because  the  former  judgment  remains  R.  348  (3  C.  C.  A.  556),  (5  U.  S.  App. 

in  full  force  and  effect,  and  neither  230). 

party  has  made   any  attempt,  as  we  2.  Campbell    v.    Woolfolk,    37    La. 

have  seen,  to  cause  it  to  be  revised  Ann.  320. 

and  modified.or  set  aside.     We  think  3.  White  v.  Fresno  National  Bank, 

also  that  the  state  court  had  the  right  98  Cal.  166  (32  Pac.  R.  979). 
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an  injunction  to  restrain  the  enforcement  of  the  original  judg- 
ment for  want  of  jurisdiction.1 

§  353.  Lease  and  deed. — An  adjudication  that  the  defendant's 
lease  has  expired,  and  that  he  has  no  right  to  hold  possession 
as  lessee,  is  no  defense  to  an  action  by  him  to  recover  upon  a 
deed  as  owner.2 

Lease  or  no  lease. — In  a  proceeding  before  a  justice  of  the 
peace  to  recover  land  demised,  a  finding  "that  no  demise  was 
made,  the  relation  of  landlord  and  tenant  not  established," 
and  judgment  against  the  plaintiff  for  costs,  bars  a  new  pro- 
ceeding to  recover  upon  the  same  demise.3  A  corporation  hav- 
ing proceeded  summarily  before  a  magistrate  to  eject  a  tenant 
holding  over,  and  his  defense  being  that  the  president  of  the 
corporation  had  contracted  with  him  to  remain  another  year,  a 
recovery  by  the  plaintiff  may  be  on  the  ground  that  no  such 
contract  was  made,  or  that  the  president  had  no  authority,  in 
fact,  to  make  it;  and  in  another  action  by  the  tenant  to  recover 
for  the  conversion  of  a  building  which  he  had  placed  upon  the 
premises,  if  the  corporation  claims  that  the  president  made  no 
such  contract,  and  attempts  to  prove  that  by  the  former  ad- 
judication, it  must  prove  that  the  decision  was  given  on  that 
ground.4     A,  claiming  to  be  the  landlord  of  B,  brought  sum- 

1.  Connor  v.  Hall,  91  Ga.  62  (1G  S.  money,  and  that  the  president  had 
E.  R.  266).  agreed  verbally  that,  if  the  boats  did 

2.  Dietz  v.  Mission  Transfer  Co.,  95  notrun,  the  plaintiff  need  only  pay  half 
Cal.  92  (30  Pac.  R.  380).  rent,  as  plaintiff  say  she  was  doing  very 

3.  Marsteller  v.  Marsteller,  132  Pa.  little  business.  He  was  then  asked: 
St.  517  (19  Atl.  R.  344).  See  §  25,  '  What  was  said  about  your  remaining 
supra,  for  quotation  from  this  case.  there?  '     This  was  objected  to,  on  the 

4.  Lewis  v.  Ocean  Navigation  and  ground  that  the  proceedings  before 
Pier  Co.,  125  N.  Y.  341  (26  N.  E.  R.  the  justice  were  res  judicata,  and  as 
301).  The  court  said :  "On  the  trial  immaterial.  The  objection  was  sus- 
the  plaintiff  proved  a  conversation  tained,  and  the  plaintiff  excepted. 
which  took  place  in  July,  1885,  be-  The  plaintiff  then  testified  that,  in  the 
tween  him  and  the  president  of  the  same  conversation  he  had  with  the 
defendant,  in  regard  to  the  rent.  The  president  in  July,  the  latter  told 
plaintiff  had  already  testified  that,  him  to  go  on  and  pay  the  balance  of 
when  one  of  the  payments  came  due  his  rent,  and  he  would  be  able  to 
in  July,  he  had  seen  the  president,  make  it  up  next  season  ;  that  he 
and  said  to  him  that  he  was  short  of  said   he    could    not    give  plaintiff  a 
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mary  proceedings  to  remove  him  for  the  non-payment  of  rent. 
B  brought  a  suit  to  enjoin  those  proceedings,  alleging  that  he 
was  the  owner  of  the  premises,  and  had  executed  a  deed  for 


long  lease,  but  that  he  could  stay 
another  year,  and  run  it  the  way  he 
-was  then  doing;  that  they  had  no 
fault  to  find  with  him.  Plaintiff  then 
says  he  borrowed  one  hundred  and 
fifty  dollars,  and  paid  it  to  the  presi- 
dent on  that  day.  He  was  then  asked 
if  it  was  in  consequence  of  that  con- 
versation that  he  remained  in  pos- 
session, and  he  said  it  was.  This 
was  objected  to  as  irrelevant  and  in- 
competent. The  objection  was  sus- 
tained, and  the  evidence  was  stricken 
out  on  motion.  It  is  not  perfectly 
plain  from  the  record  whether  the 
whole  of  this  conversation  was  strick- 
en out,  or  only  that  portion  which 
was  in  answer  to  the  question  as  to 
the  reason  why  plaintiff  remained  in 
possession.  Some  portion  of  the  evi- 
dence was,  at  any  rate,  stricken  out, 
and,  after  the  record  of  the  sum- 
mary proceedings  was  put  in,  the 
complaint  was  dismissed,  substan- 
tially on  the  ground  that  no  cause  of 
action  had  been  proved.  I  think  it 
was  erroneously  dismissed,  and  the 
evidence  erroneously  stricken  out. 
The  agreement  in  the  lease  for  the 
forfeiture  of  the  building  to  the  lessor, 
in  case  the  rent  was  not  fully  paid  at 
the  expiration  of  the  term,  was  in  its 
nature  a  security  for  the  payment  of 
the  rent.  The  purpose  for  which  the 
building  was  erected,  and  the  manner 
of  its  erection,  and  the  fact  that  it 
was  erected  by  a  tenant  to  carry  out 
the  business  in  which  he  was  embark- 
ed, and  for  which  he  had  leased  the 
premises,  all  tend  to  confirm  the  cor- 
rectness of  the  conclusion  that,  were 
it  not  for  the  agreement,  the  lessee 
would  have  had  the  right,   in    any 


event,  to  remove  the  building  at  the 
expiration  of  the  lease,  as  being  his 
own  property,  and  that  the  lessor 
would  have  had  no  right  to  prevent 
him.  The  right  of  forfeiture  of 
the  building,  in  case  the  rent  was 
not  fully  paid  at  the  expiration  of 
the  tenancy  was  a  right  which 
might  be  waived  by  the  lessor. 
Whether  the  lessor  did  so  waive  it  or 
not  would  have  been  a  question  of 
fact,  if  the  evidence  objected  to  and 
excluded  had  remained  in.  If  the 
president  of  the  defendant  told  the 
plaintiff  in  July,  before  the  termi- 
nation of  the  lease  in  the  middle 
of  the  following  September,  that  he 
might  go  on  and  pay  the  balance  of  the 
rent  and  make  it  up  the  next  summer, 
and  that  the  plaintiff  could  stay  an- 
other year,  and  if,  in  consequence  and 
upon  the  faith  of  that  conversation, 
the  plaintiff  continued  in  possession 
after  the  termination  of  the  lease, 
and  failed  before  that  time  to  pay  the 
one  hundred  and  fifty  dollars  and  re- 
move the  building,  would  have  been 
a  waiver  of  the  right  to  insist  upon  a 
forfeiture  of  the  building  on  account 
of  the  non-payment  of  the  balance  due 
for  rent  before  the  termination  of  the 
original  lease.  The  most  that,  under 
such  circumstances,  could  be  insisted 
upon,  would  be  the  payment  of  all 
rent  due  before  the  termination  of  the 
possession,  in  which  case  the  right  to 
remove  existed.  It  can  not  be  sup- 
posed that  the  parties  contemplated 
this  forfeiture  of  the  building  by  the 
failure  to  pay  the  one  hundred  and 
fifty  dollars  before  the  end  of  the  sea- 
son, in  September,  1885,  assuming 
that  the  lessor  had  told  the  lessee  he 
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them  to  A  which  was  intended  to  be  a  mortgage,  and  he  asked 
to  have  his  rights  under  it  settled  and  to  be  allowed  to  redeem. 
A  denied  that  the  deed  was  intended  to  be  a  mortgage,  and  set 


might  remain  in  possession  another 
year.  At  the  least,  the  intention  of 
the  parties  as  to  the  waiver  was,  upon 
this  evidence,  a  question  of  fact,  and 
the  evidence  should  have  been  retain- 
ed for  the  purpose  of  submitting  it  to 
the  jury.  The  reason  for  the  striking 
out  oi  this  evidence  was,  that  the 
summary  proceedings  adjudication 
was  regarded  as  conclusive  and 
that  no  evidence  of  a  conversation  in 
which  defendant's  president  agreed 
to  let  the  plaintiff  remain  on  the 
premises  for  another  year  was  admis- 
sible, because  it  had  been  determined 
in  those  proceedings  that  no  leasing 
for  another  year  had  been  made, 
and  that  the  plaintiff  was  holding 
over  under  the  written  lease.  I 
think  this  was  giving  entirely  too 
broad  an  effect  to  that  adjudication, 
in  ;he  light  of  the  evidence  then  be- 
fore the  court.  There  is  nothing  in 
this  record  showing  upon  what  basis 
the  adjudication  in  the  summary  pro- 
ceedings was  made.  It  may  have 
proceeded  upon  the  ground  that  no 
authority  was  shown  on  the  part  of 
the  president  to  make  the  lease,  and 
that  there  was  no  proof  of  a  due  rati- 
fication of  it  by  the  defendant  corpor- 
ation. The  plaintiff  here  had  put  in 
a  sworn  answer  in  those  proceedings, 
ir  which  he  had  claimed  that  his  term 
dd  not  expire  until  the  end  of  the 
season  of  1886,  by  virtue  of  an  agree- 
nent  with  the  landlord,  through  its 
authorized  agent,  which  he  claimed 
tie  president  was.  The  record  which 
aljudged  that  there  had  been  no  ex- 
tension of  the  term  of  the  original 
l«ase,    and    that   the    plaintiff    was 


holding  over  after  its  termination, 
would  not  necessarily  be  inconsistent 
with  the  facts  above  stated  by  the 
plaintiff,  as  to  the  president's  promise, 
and  his  faith  in  it  and  action  upon  it. 
And  while  those  facts  might  not  be 
sufficient  to  show  either  a  valid  letting 
by  an  authorized  agent  of  defendant 
for  another  year,  or  a  subsequent  rati- 
fication by  the  defendant,  it  might 
yet  furnish  to  the  jury  enough  evi- 
dence of  a  waiver  of  the  forfeiture. 
It  is  true  that  the  decision  of  a  fact, 
once  litigated  between  the  parties, 
is  conclusive  ever  afterwards.  But 
there  is  simply  on  record  an  adjudi- 
cation that  the  plaintiff  was  hold- 
ing over  after  the  expiration  of  the 
term  of  the  original  lease.  This  ad- 
judication may  have  been  reached  by 
finding  that  no  such  agreement  as 
claimed  by  plaintiff  was  ever  made 
with  the  president  of  the  defendant.  It 
may  have  been  reached  by  finding 
that  the  agreement  was  made,  but  that 
the  president  had  no  power  to  make  it, 
and  that  the  defendant  never  ratified 
it  after  knowledge  of  its  existence.  If 
the  defendant  claimed  that  the  adju- 
dication was  based  on  the  fact  that 
no  such  agreement  was  ever  made 
with  the  president,  the  burden  lay 
upon  it  to  prove  it.  In  such  a  case,  in 
which  a  judgment  may  have  proceed- 
ed upon  either  or  any  of  two  or  more 
different  and  distinct  facts,  the  party 
desiring  to  avail  himself  of  the  judg- 
ment, as  conclusive  evidence  upon 
some  particular  fact,  must  show  af- 
firmatively that  it  went  upon  that  fact, 
or  else  the  question  is  open  for  a  new 
contention." 
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up  a  counter-claim  for  rent  due  under  the  lease.  There  was  a 
trial  and  finding  that  the  deed  was  not  a  mortgage,  that  the 
lease  was  valid  and  that  there  was  a  specified  amount  of  rent 
due,  upon  which  a  judgment  was  rendered.  In  a  subsequent 
litigation  between  the  parties,  it  was  held  that  this  judgment 
was  conclusive  that  the  relation  of  landlord  and  tenant  existed.1 
In  a  proceeding  by  distress  to  recover  rent,  if  the  answer  is  not 
indebted,  a  judgment  for  the  defendant  will  be  no  defense  to  a 
new  action  for  subsequent  rent,  as  the  question  of  landlord  and 
tenant  was  not  in  issue.2 

Lease  on  condition. — If  a  tenant,  in  answer  to  a  complaint 
on  a  lease  for  rent,  alleges  that  one  of  the  conditions  of  the 
leasing  was  that  the  landlord  should  make  repairs,  which  he 
has  failed  to  do,  a  recovery  by  the  landlord  bars  the  same  de- 
fense in  any  other  action  on  the  lease.3 

Lease  or  collateral  contract. — In  an  action  for  rent  by  a 
purchaser  from  the  lessor,  a  decision  that  a  contract  between 
the  lessee  and  the  lessor  was  a  collateral  personal  contract  of 
the  latter  and  did  not  run  with  the  land  nor  bind  the  plaintiff, 
is  conclusive  upon  that  question  in  subsequent  actions  ior 
rent.4 

Less  included. — An  adjudication  concerning  property  is 
conclusive,  although  the  second  action  includes  less  than  the 
first.5 

§  354.  Lien  of  minister. — In  a  proceeding  in  Scotland  in 
1795  by  a  minister  against  all  the  holders  of  lands  in  his 
parish  to  have  his  "teind"  or  lien  given  him  by  law  upon, 
their  lands  fixed,  the  action  of  the  court  in  striking  out  one 
parcel  as  being  "  teind  free  "  bars  a  new  proceeding  in  1875  by 
the  then  minister  to  charge  the  same  parcel  with  a  "  teind.  "& 

Lien  on  partnership  funds. — If  a  creditor  of  a  commercid 
firm  in  Louisiana  files  a  bill  alleging  that  all  the  members  are 

1.  Ackley  v.  Westervelt,   86  N.  Y.  4.  Henck  v.  Barnes,  32  N.  Y.  Su^- 
448.  plement  840. 

2.  Bentley  v.  O'Bryan,  111  111.  53,  5.  Rucker  v.  Steelman,  97  Ind.  22L 
60.  6.  Dundas  v.  Waddell,  L.  R.  5  Ap- 

3.  Tysen  v.  Tompkins,  10  Daly  244.  peal  Cases  249. 
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insolvent,  and  that  they  have  fraudulently  transferred  all  the 
firm  property  to  a  railroad  company,  and  containing  other  alle- 
gations sufficient  to  show  that  an  equitable  lien  or  trust  has 
attached  to  it  in  his  favor,  a  decree  dismissing  his  bill  on  the 
merits  bars  a  new  bill  for  the  same  purpose,  although  it  shows 
in  addition  that  a  judgment  has  been  recovered  at  law,  and 
an  execution  issued  and  returned  nulla  bona,  as  that  was  not 
necessary  to  give  a  court  of  equity  jurisdiction.1 

Lien  and  gift. — The  dismissal  for  want  of  equity  of  a  bill 
to  foreclose  a  vendor's  lien  on  a  note,  does  not  preclude  the 
plaintiff  from  claiming  the  note  as  a  gift  from  his  father  in  a 
contest  with  his  administrator.2 

§  355.  Loan  or  payment. — A  sued  B  in  Nebraska  for  money 
loaned.  B  denied  the  loan,  and  alleged  that  he  had  loaned 
$12,500  to  A,  and  that  the  money  sought  to  be  recovered  was  a 
payment  of  that  loan.  Under  these  general  allegations,  B  gave 
evidence  to  prove  that  he  had  advanced  to  and  for  the  use  of  A 
the  sum  of  $12,000  to  discharge  a  debt  from  A  to  C,  who  held 
the  legal  title  to  certain  land  as  a  security;  that,  by  agreement, 
C  conveyed  the  land  to  B  to  hold  as  a  security  for  the  $12,000 
so  advanced.  A  gave  evidence  to  prove  that  he  formerly  owned 
the  land  mentioned,  and  that  he  conveyed  it  to  C  to  secure 
$5,200  which  he,  A,  owed  a  bank,  and  that  he  sold  this  land  to 
B  for  $12,500,  who  took  the  deed  directly  from  C  ;  and  that 
subsequently  he  loaned  $7,000  to  B.  There  was  a  verdict  and 
judgment  for  A,  upon  which  he  sued  B  in  New  York.  He  set 
up,  by  way  of  counter-claim,  the  same  loan  of  $12,500  pleaded 
by  him  in  Nebraska.  It  was  decided  that  the  judgment  ren- 
dered in  the  former  suit  necessarily  barred  this  counter-claim, 
as  it  determined  that  B's  alleged  loan  was  a  payment  for  the 
land  received  from  C.3 

Lost  note. — A  decree  establishing  a  lost  note  estops  the  de- 
fendant from  pleading  non  est  factum  when  sued  upon  the  copy 

1.  Case  v.  Beauregard,  101  U.  S.  688.        3.  Patrick  v.  Shaffer,  94  N.  Y.  423, 

2.  Walker  v.  Wyse,  77  Ga.  234  (2  S.    426. 
E.  R.  749). 
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established.1  The  court  said:  "The  paper  sued  on  was  an  es- 
tablished copy  of  a  lost  note.  The  plaintiffs  in  error  were 
made  parties  to  that  proceeding,  and  the  judgment  establish- 
ing that  copy  was  conclusive  of  the  fact  that  the  note  was 
genuine,  and  made  by  the  plaintiffs  in  error  ;  and  negatived 
every  defense  that  they  could  have  made  to  the  note  before 
its  establishment, — the  defense  of  payment,  of  total  failure 
of  consideration,  or  that  they  had  not  made  the  note ;  and  for 
this  reason  we  think  the  justice  was  right  in  dismissing  the 
plea." 

§  356.  Maker  or  no  maker. — If  a  person  sues  two  others  as 
joint  makers  of  a  note,  a  judgment  on  the  merits  against  one 
and  in  favor  of  the  other,  bars  a  new  suit  against  the  latter.2 

Malice  or  no  malice. — A  person  in  Illinois  having  applied 
for  a  discharge  as  an  insolvent  debtor,  the  question  was  whether 
or  not  the  cause  upon  which  he  was  imprisoned  was  founded 
on  "malice."  The  declaration  in  that  cause  contained  three 
counts,  the  first  of  which  charged  him  with  malice,  while  the 
other  two  did  not,  and  for  that  reason  were  bad  on  demurrer. 
But,  as  no  demurrer  was  filed,  and  the  cause  was  tried  on  all 
three  counts,  it  was  held  that  the  judgment  failed  to  show  that 
the  cause  of  action  was  founded  on  malice.3 

Malpractice. — In  a  suit  by  a  physician  for  services  in  set- 
ting a  broken  arm,  if  the  defense  is  malpractice,  a  recovery  by 
the  physician  bars  an  action  against  him  for  that  cause.4  So,  if 
a  patient  sues  a  surgeon  for  malpractice  and  is  defeated  on  the 
merits,  he  can  not  use  the  malpractice  as  a  defense  to  an  action 
by  the  surgeon  for  services.5 

§  357.  Marriage  settlement — Vesting  of  estate. — After  the 
death  of  the  wife  and  all  the  children,  the  husband  brought  a 
suit  for  the  construction  of  this  clause  in  a  marriage  settlement, 
namely:    "If  he  survives  her,  and  dies,  leaving  no  issue  of  the 

1.  Vaughn  v.  Drewry,  79  Ga.  41  (76  (Kitson  v.  People,  23  N.  E.  E.  1024). 
S.  E.  R.  879) .  4.  Howell  v.  Goodrich,  69  111.  556. 

2.  Best  v.  Hoppie,  3  Colo.  137.  5.  Haynes  v.  Ordway,  5S  N.  H.  167. 

3.  Kitson  v.   Farwell,   132   111.   327 
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marriage  living  at  his  death,  then,  as  to  one-half  of  the  prop- 
erty, for  the  use  of  such  persons  as  he  shall  appoint  by  his 
will;  and  if  he  make  no  appointment,  then  to  his  heirs  at 
law;  as  to  the  other  half,  to  her  heirs  at  law."  His  bill  stated 
that  if  the  heirs  at  law  of  his  late  wife  were  to  be  fixed  at  the 
time  of  her  death,  then  he  claimed  the  whole  property  abso- 
lutely; but  that  if  they  were  to  be  fixed  at  the  time  of  the  death 
of  her  last  surviving  child,  then  he  claimed  one  moiety  abso- 
lutely, and  two-thirds  of  the  other,  as  favored  heir  at  law  be- 
cause she  had  left  no  nearer  kin  than  uncles.  The  answer  by 
the  heirs  was  that  he  had  an  estate  for  his  own  life,  and  that 
then,  one  moiety  went  to  his  heirs  or  appointees,  and  the  other 
to  such  persons  as  should  then  be  the  heirs  of  the  wife.  The 
chancellor  held  that  the  word  "then"  referred  to  the  whole 
clause,  and  meant  the  persons  who,  at  his  death,  should  be  her 
heirs  at  law;  and  that,  as  he  had  the  right  to  enjoy  the  whole 
during  his  life,  he  needed  no  relief ,  and  his  bill  was  dismissed, 
the  chancellor  saying:  "Upon  the  application  of  the  trustees, 
or  of  the  parties  who  may  be  entitled,  at  his  death,  the  proper 
relief  will  be  granted."  He  appealed  on  the  ground  that  the 
settlement  fixed  the  heirship  at  her  death,  or  at  the  death  of 
her  surviving  child,  but  the  decree  was  affirmed.1  The  com- 
plainant had  made  an  aunt  of  his  wife  a  defendant,  and  she 
died  in  his  lifetime,  leaving  two  children.  If  the  moiety  of 
the  estate,  under  the  settlement,  vested  in  the  heirs  of  the  wife 
at  her  death,  then  a  share  of  it  descended  to  this  aunt,  and  on 
her  death  to  her  two  children,  and,  upon  this  theory,  after  his 
death,  they  brought  a  suit  to  compel  the  trustee,  under  the  set- 
tlement, to  pay  over  their  share.  But  it  was  held  that  the  first 
decree  decided  that  there  was  no  vesting  until  his  death,  and 
that  the  question  was  res  judicata.2 

As  the  contest  in  the  first  suit  was  whether  or  not  any  estate 
in  the  one  moiety  could  vest  in  any  one  until  his  death,  and  as 
the  decree  dismissing  his  bill  necessarily  adjudicated  that  it 
could  not,  the  case  seems  to  be  well  decided. 

1.  Gaillard  v.  Porcher,  McMullan's        2.  Ex  parte  Roberts,  19  S.  C.  150. 
Eq.  358. 
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§  358.  Mechanic's  lien. — A  judgment  denying  a  mechanic's 
lien,  in  the  absence  of  proof  as  to  the  grounds,  is  no  bar  to  an 
action  to  recover  for  the  labor  done  and  materials  furnished.1 
The  court  said  :  "The  next  point  made  is,  that  the  special  plea, 
setting  up  the  proceedings  and  final  judgment  in  the  me- 
chanic's lien  suit,  presented  a  complete  defense  to  this  action. 
The  plaintiff's  right  to  a  mechanic's  lien  depended  upon  prin- 
ciples essentially  different  from  those  upon  which  his  right  to 
recover  in  an  action  of  assumpsit  for  his  work  and  labor  per- 
formed and  materials  furnished,  are  based.  To  maintain  his 
lien  he  was  required  to  allege  and  prove  a  case  within  the  pro- 
visions of  the  mechanic's  lien  law,  and  it  is  therefore  ap- 
parent that  he  was  liable  to  be  defeated  upon  various  grounds 
which  would  have  no  bearing  upon  his  right  to  recover  in  as- 
sumpsit. Neither  the  plea,  nor  the  evidence  offered  under  it, 
indicated  the  precise  ground  upon  which  the  mechanic's  lien 
was  denied,  but  only  the  general  fact  that  the  proceeding  re- 
sulted in  a  final  judgment  denying  it.  We  are,  therefore, 
unable  to  see  how  the  facts  thus  presented  can  be  held  to 
amount  to  a  defense  of  res  judicata."  In  a  suit  to  foreclose  a 
lien,  a  judgment  for  the  defendant  upon  answers  tender- 
ing both  technical  and  substantial  defenses  is  no  defense  to  a 
new  suit.2 

Merits  of  relator. — The  dismissal  of  mandamus  proceed- 
ings, upon  the  ground  that  the  relator  has  no  merits,  bars  a  new 
proceeding  by  him.8 

Mistake. — If  a  bill  is  filed  by  a  purchaser  at  an  adminis- 
trator's sale,  to  correct  an  omission  of  a  description  in  the  pe- 
tition and  decree  on  the  ground  of  a  mistake,  a  dismissal 
because  the  doctrine  of  caveat  emptor  applies  and  excludes  the 
doctrine  of  mistake,  precludes  a  new  suit,  based  on  the  same 
mistake,  to  recover  compensation  for  the  money  paid.4 

Money,  when  paid. — The  question  being  whether  or  not  A 

1.  Geary  v.  Bangs,  138  111.  77  (27  N.  3.  State,  ex  rel.  Morgan,  v.  Hard,  25 
E.  R.  462).  Minn.  460. 

2.  Foster  v.  The  Richard  Busteed,  4.  Tilley  v.  Bridges,  105  111.  336,  341. 
100  Mass.  409. 
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had  paid  money  to  B  before  a  levy,  B  introduced  in  evidence 
a  record  of  another  suit  brought  by  A  against  him  to  recover 
the  same  property  mentioned  in  the  present  action,  with  parol 
evidence  that  A  had  introduced  evidence  to  prove  that  he  had 
paid  the  same  money  to  B  before  a  levy.  But  as  it  did  not 
appear  whether  the  court  decided  against  A  on  that  point,  or 
on  some  one  of  several  others  involved,  it  was  ruled  that  the 
record  was  no  estoppel.1 

Mortgage,  validity  of. — If  a  complaint  by  a  mortgagor 
to  set  aside  a  mortgage  has  been  dismissed  on  the  merits,  he 
can  not  set  up  its  invalidity  in  a  suit  against  him  to  foreclose  it.2 

§  359.  Negligence. — In  an  action  to  recover  for  services,  if 
the  answer  is  that  they  were  of  no  value  on  account  of  negli- 
gence and  unskillfulness  in  their  performance,  a  judgment  for 
the  plaintiff,  after  a  contest,  bars  an  action  against  him  by  the 
defendant  for  damages  caused  by  the  same  negligence.3 

Common-law  and  admiralty. — In  a  common-law  action  for 
damages  caused  by  negligence  in  managing  a  vessel,  the  plaint- 
iff must  prove  negligence  in  the  defendant  and  freedom  from 
fault  in  himself;  while  in  admiralty,  he  may  recover  upon 
showing  the  former  fact  alone.  Hence,  in  order  to  make  a 
common-law  judgment  for  the  defendant  in  such  a  case  a  bar 
to  a  libel  in  admiralty,  he  must  prove  that  it  was  so  rendered 
because  he  was  not  negligent.  And  he  may  prove  that  fact 
by  showing,  from  the  stenographer's  notes,  that  the  court  di- 
rected a  verdict  for  him  because  he  was  in  no  fault.4 

§  360.  Note  on  condition. — A  made  a  note  payable  to  a  rail- 
road company  on  certain  conditions,  and  placed  it  in  the  hands 
of  B  as  an  escrow.  The  company  claiming  to  have  per- 
formed the  conditions,  made  a  demand  upon  B  for  the  note, 
and  upon  his  refusal,  brought  replevin  to  recover  it.  To  this 
action,  A  was  permitted  to  appear,  and  his  defense  was  that 
the  company  had  not  complied  with  the  conditions.     A  recov- 

1.  Supples  v.  Cannon,  44  Conn.  424.        3.  Merriam  v.  Woodcock,  104  Mass. 

2.  Hamilton  Building  Association  v.     320. 

Reynolds,  5  Duer  671.  4.  The  City  of  Rome,  49  Fed.  R.  392. 
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ery  by  the  company  was  held  to  preclude  A  from  raising  the 
same  questions  again  when  sued  on  the  note.1 

Note  not  due,  described,  but  not  put  in  issue. — An  action 
was  brought  on  a  note  and  an  account,  and  an  attachment  was 
issued  and  property  seized.  The  plaintiff's  petition  alleged 
that  he  held  another  note  described,  not  yet  due,  and  that  he 
was  entitled  to  a  lien  on  certain  property — being  that  attached — 
to  secure  not  only  the  claims  sued  upon  but  the  note  not  yet  due, 
and  asked  that  the  property  attached  be  sold,  and  that  if  any  sur- 
plus remained  after  paying  the  claims  sued  upon,  it  should  be  held 
and  applied  on  the  other  note  when  it  matured.  The  defend- 
ants admitted  the  account  and  notes,  and  set  up  a  counter-claim 
upon  a  debt  due  to  them  from  the  plaintiff,  and  sought  to 
recover  damages  for  the  malicious  suing  out  of  the  attachment. 
A  judgment  for  the  defendants  was  decided  to  be  no  defense  to 
an  action  on  the  second  note  after  it  became  due,  because  it 
was  not  in  issue  in  the  first  action.  Nor  could  it  be  shown  that 
the  second  note  was  given  in  evidence  and  considered  by  the 
jury  on  the  first  trial.2 

Note,  validity  of. — A  judgment  for  the  plaintiff  on  a  writ 
of  entry  to  foreclose  a  mortgage,  after  a  contest  in  respect  to 
the"  validity  of  the  note  secured,  shuts  out  the  same  contest  in 
an  action  on  the  note.3 

§  361.  Notice. — If  an  appeal  is  dismissed  by  the  supreme 
court,  and,  on  a  motion  to  reinstate,  proof  is  made  to  the  sat- 
isfaction of  the  court  that  the  appellee  had  been  notified  of  the 
motion,  the  order  of  reinstatement  can  not  be  questioned  upon 
a  petition  for  a  rehearing  upon  the  ground  that  the  appellee 
had  no  notice.4  So,  if  the  grantors  in  a  deed  of  trust  bring  a 
suit  to  enjoin  a  purchaser  under  it  from  taking  possession  upon 
the  ground  that  the  substituted  trustee  who  made  the  sale  was 
appointed  without  notice  to  them,  a  decree  refusing  relief 
bars  a  proceeding  by  them  for  a  rehearing  of  the  proceedings 

1.  Missouri  Pacific  By.  Co.  v.  Levy,        3.  Burke  v.  Miller,  4  Gray  (70  Mass.) 
17  Mo.  App.  501,  507.  114. 

2.  Crura  v.  Boss,  48  Iowa  433.  4.  Blair  v.  Lanning.  61  Ind.  499,  ' 
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in  which  the  trustee  was  appointed,  based  on  the  same  alleged 
defect.1 

§  362.  Office,  title  to. — The  judgment  rendered  on  a  trial  ot 
a  contested  election  case  is  conclusive  in  quo  warranto  as  to 
the  right  to  the  office.2  So,  a  judgment  in  an  action  in  the 
nature  of  a  quo  warranto  ousting  the  defendants  from  the  office 
of  directors  of  a  corporation  because  of  illegality  in  their  elec- 
tion, is  conclusive  evidence  against  them  on  this  point  in  an- 
other action.3  The  failure  of  a  plaintiff,  in  quo  warranto  pro- 
ceedings, to  obtain  the  title  to  an  office  is  a  defense  to  a  man- 
damus by  him  to  compel  payment  of  his  salary.1 

Owner  or  clerk. — If  A  mortgages  goods  to  B,  but  remains 
in  possession  and  sells  them,  an  adjudication  between  him  and 
B  that  he,  A,  is  the  owner,  bars  a  suit  by  him  for  services  iD 
selling.5 


1.  Diehl  v.  Marchant,  87  Va.  447  (12 
S.  E.  R.  803). 

2.  Davidson  v.  State,  63  Ala.  432. 

3.  Waterman  v.  Chicago  and  Iowa 
R.  R.  Co.,  139  111.  658  (29  N.  E.  R. 
689,  32  Am.  St.  R.  228). 

4.  Shumate  v.  Fauquier  County,  84 
Va.  574  (5S.  E.  R.  570). 

5.  Sketchley  v.  Smith,  78  Iowa  542 
(43  N.  W.  R.  524).  The  court  said: 
"To  a  correct  understanding  of  the 
questions  presented  on  the  plea  of 
former  adjudication,  it  is  necessary 
that  we  notice  more  fully  the  basis  of 
the  plaintiff's  claim  in  this  action,  and 
the  matters  adjudicated  in  the  other, 
as  shown  by  the  record.  Plaint- 
iff's claim  is,  that,  from  April  1,  1885, 
to  the  commencement  of  this  action, 
February  29,  1888,  defendant  was  the 
owner  of  a  stock  of  goods  kept  at 
Missouri  Valley,  Iowa;  and  that  in 
April,  1885,  at  the  instance  and  re- 
quest of  the  defendant,  he  took 
charge  of  those  goods,  and  entered 
upon  their  sale  for  the  defendant.     It 


appears  that  prior  to  April,  1885, 
the  plaintiff  was  running  a  mercan- 
tile business  at  Marquette.  That  he 
gave  the  defendant  a  mortgage  upon 
his  stock  of  goods.  That  the  goods 
were  removed  to  Missouri  Valley 
and  put  upon  sale  there,  the  plaintiff 
claiming  to  have  done  so  as  agent  for 
the  defendant;  the  defendant  claim- 
ing he  did  so  for  himself.  It  appears 
from  the  former  record  that  Smith 
filed  his  petition  and  alleged  that, 
under  an  oral  agreement  between  the 
parties,  the  property  embraced  in  the 
chattel  mortgage  was  removed  to  Mis- 
souri Valley,  and  the  defendant  placed 
in  charge  as  mortgagor ;  that  he  was 
to  proceed  with  the  sale  of  the  prop- 
erty, and  account  for  it  promptly,  un- 
til the  mortgaged  indebtedness  was 
fully  paid;  that  neither  he  nor  his 
agents  were  to  receive  any  compensa- 
tion for  services.  He  answered  this 
amendment,  admitting  the  execution 
of  the  chattel  mortgage,  and  alleging 
that  it  was  fully  paid.  Upon  these  is- 
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§  363.  Partner  or  agent. — If  a  suit  for  an  accounting  is  de- 
feated in  the  supreme  court  because  the  parties  were  not  part- 
ners, the  defendant  can  not  show  that  they  were  partners  in  a 
new  suit  by  the  plaintiff  to  recover  as  agent  for  the  same 
services.1 

Partner,  general  or  special. — A,  B  and  C  formed  a  limited 
partnership  in  New  York  in  which  A  and  B  were  the  general 
partners  and  C  the  special  partner,  but,  by  reason  of  a  failure 
to  comply  with  the  statute,  C  became  liable  as  a  general  part- 
ner. Afterwards  A  filed  a  petition  in  bankruptcy  alleging  that 
B  and  he  were  partners  and  unable  to  pay  their  debts,  making 
no  mention  of  C  except  to  state  in  the  schedule  attached  that 
he  was  one  of  the  creditors.  Upon  this  petition,  and  after  due 
notice  to  B,  they  and  the  firm  were  adjudicated  to  be  bankrupts, 
but  there  was  no  adjudication  in  respect  to  C,  nor  designation 
of  the  firm  as  a  limited  partnership.  C  was  duly  chosen  and 
appointed  as  assignee.  Certain  creditors  then  filed  a  petition 
before  the  register  showing  that  C  had  purchased  some  claims 
and  objecting  to  his  right  to  receive  a  dividend  upon  the  ground 
that  he  was  a  special  partner,  but  the  register  made  a  report 
denying  their  contention,  and  this  was  confirmed  by  the  court. 

sues  and  the  proofs  the  court  found,  possession  as  owner,  under  the  oral 
that,  after  the  execution  and  delivery  agreement  already  stated.  Plaintiff's 
of  the  note  and  securities,  by  mutual  right  to  recover  wages  depends  upon 
arrangement,  the  stock  of  goods  at  whether  he  was  caring  for  and  selling 
Marquette,  was  removed  to  Missouri  the  goods  for  himself  or  for  the  def  end- 
Valley,  the  mortgagor  still  remaining  ant.  That  controversy  between  these 
in  possession  and  charge  as  the  own-  parties  was  directly  in  issue,  and  spe- 
er.  That,  under  and  by  virtue  of  an  cifically  passed  upon  in  the  former 
oral  agreement  he  was  to  remain  in  case.  The  court  found  that  there  was 
possession  of  the  goods,  and  sell  them,  an  oral  agreement  between  the  parties 
and  apply  the  proceeds  on  the  mort-  that  the  goods  at  Marquette  should  be 
gage  indebtedness.  This  action  is  by  removed  to  Missouri  Valley ;  that  this 
the  mortgagor  to  recover  for  services  plaintiff  was  to  remain  in  possession 
rendered  by  himself  at  Missouri  Val-  of  the  goods,  and  sell  them,  and  apply 
ley.  He  bases  his  right  of  recovery  the  proceeds  upon  the  mortgage  in- 
upon  the  claim  that  the  goods  in  the  debtedness." 

care  and  sale  of  which  he  rendered  1.  Hawley  v.  Smith,   45  Ind.   183, 

the  services  belonged  to  the  mortgagee,  201. 
while  the  latter  claims  that  he  was  in 
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After  that,  and  during  the  pendency  of  the  proceedings  in 
bankruptc}r,  a  person  who  had  no  part  in  choosing  the  as- 
signee nor  in  the  proceeding  before  the  register,  sued  C  on  a 
firm  note,  and  his  defense  was,  first,  that  the  judgment  of  the 
bankruptcy  court  that  A  and  B  composed  the  firm  was  conclu- 
sive that  he  was  not  a  member,  and  second,  that  the  proceed- 
ing before  the  register,  which  was  confirmed  by  the  court,  was 
an  express  adjudication  that  he  was  a  special  and  not  a  general 
partner,  and  hence  not  liable  on  the  note  sued  upon.  But  the 
court  held  that  his  first  ground  was  not  well  taken,  because  no 
issue  was  made  in  respect  to  his  partnership,  and  that  his  second 
was  equally  untenable,  because,  although  the  register  ex- 
pressed an  opinion  that  the  fact  that  he  was  a  special  partner 
did  not  preclude  him  from  drawing  his  share  of  the  dividends 
on  the  claims  purchased,  the  confirmation  was  not  an  adjudica- 
tion that  he  was  a  special  partner.1 

To  a  complaint  by  A  against  B  and  two  others  to  recover  a 
debt  from  them  as  general  partners,  B  answered  that  he  was  a 
special  partner  and  that  the  others  were  general  partners  in  a 
limited  partnership.  On  the  trial,  A,  in  order  to  prove  that  B 
was  a  general  partner,  gave  evidence  that  he  had  not  contrib- 
uted his  share  of  the  capital  in  cash,  and  that,  upon  the  disso- 
lution of  the  firm,  he  withdrew  $8,900  in  money,  and  that  it 
was  then  insolvent.  There  was  a  general  verdict  for  A,  and 
also  a  special  finding  that  B  did  not  pay  in  cash  the  capital  he 
agreed  to  put  into  the  firm — which  would  make  him  a  general 
partner — and  A  had  judgment  against  all  three  defendants  as 
general  partners.  On  appeal  to  the  supreme  court,  the  judg- 
ment was  reversed  as  to  B  and  affirmed  as  to  the  two  others. 
From  this  judgment  of  reversal  in  favor  of  B,  A  appealed  to 
the  court  of  appeals,  and  stipulated  that,  if  not  successful, 
judgment  absolute  in  B's  favor  might  be  entered;  and,  as  he 
was  not  successful  in  that  court,  such  a  judgment  was  entered 
in  favor  of  B.     The  final  judgment  then  was,  that  A  recover 

1.  Abendroth  v.  Van  Dolsen,  131  U.  S.  66. 
48 
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his  debt  of  the  two  general  partners,  and  that  he  take  nothing 
from  B.  A  then  sued  B,  alleging  that  he  was  a  special  partner 
in  a  limited  partnership  with  the  two  other  general  partners 
against  whom  he  had  recovered  a  judgment  for  a  debt — being 
the  same  judgment  recovered  in  the  first  action — and  had  issued 
an  execution  against  them  which  had  been  returned  unsatis- 
fied. He  also  alleged  that,  after  the  general  partners  had  be- 
come insolvent,  B  withdrew  $8,900  in  cash  from  the  firm  for 
the  purpose  of  obtaining  an  unlawful  preference,  and  demanded 
a  money  judgment  for  the  amount  so  illegally  withdrawn.  B 
contended  that  the  first  judgment  (which  conclusively  adjudi- 
cated that  he  was  not  a  general  partner)  was  a  bar  to  this  new 
action;  but  this  contention  was  denied,  because,  in  the  second 
suit  it  was  alleged  that  he  was  a  special  instead  of  a  general 
partner,  and  that  a  judgment  had  been  recovered  and  an  exe- 
cution issued  and  returned  unsatisfied  against  the  general 
partners;  in  other  words,  it  was  a  suit  of  an  equitable  nature, 
showing  that  the  legal  remedy  was  exhausted,  to  reach  the 
money  he  had  unlawfully  withdrawn  as  a  special  partner.  He 
especially  urged  that  the  $8,900  now  sued  for  was  in  issue  in 
the.  first  action  and  decided  in  his  favor,  but  the  court  ruled 
against  him  also  on  this  point,  because,  for  aught  that  appeared, 
the  reversal,  and  final  judgment  in  his  favor  might  have  been 
rendered  on  an  error  in  admitting  or  rejecting  evidence,  or  the 
like,  without  passing  on  the  question  of  the  withdrawal  of  that 
money.1 

A  recovery  against  a  limited  partnership,  unsatisfied,  is  no 
bar  to  a  suit  against  the  members  as  a  general  copartnership,  in 
which  case  the  plaintiff  may  show  that  they  did  not  so  comply 
with  the  law  as  to  form  a  limited  partnership.2  The  court  said : 
"  The  main  ground  of  defense,  and  the  one  on  which  the  affi- 
davit was  adjudged  sufficient,  is  that  the  plaintiffs,  having  pro- 
ceeded to  judgment  and  execution  against  the  Pittston  Knitting 
Company,  Limited,  in  the  mode  pointed  out  by  the  act  of  as- 

1.  Bell  v.  Merrifield,  109  N.  Y.  202        2.  Sheble  v.  Strong,  128  Pa.  St.  315 
(16  N.  E.  R.  55) .  (18  Atl.  R.  397) . 
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seinbly,  are  estopped  from  proceeding  against  defendants  as 
general  partners.  The  defendants  themselves  are  not  in  a  po- 
sition to  complain.  They  attempted,  as  we  have  seen,  to  form 
a  limited  partnership  ;  but,  failing  to  comply  with  the  pro- 
visions of  the  act,  they  were  not  entitled  to  claim  its  benefits. 
Plaintiffs  had  a  right  to  sue  them  as  a  limited  partnership  as- 
sociation in  the  mode  pointed  out  by  the  act,  because  they 
held  themselves  out  as  such,  and,  upon  failure  to  recover 
their  debt  by  execution  against  the  association,  they  might 
have  had  execution  against  the  non-paying  members,  if 
any  there  were,  for  the  amount  of  their  unpaid  subscriptions  ; 
or,  as  they  did  in  this  suit,  they  had  a  right  to  treat  the  at- 
tempt of  defendants  to  form  a  limited  partnership  as  a  nullity, 
and  proceed  against  them  as  general  partners.  The  actions 
are  not  the  same  either  in  form  or  effect.  In  the  one,  the  as- 
sociation is  made  defendant,  without  naming  the  individuals 
who  compose  it,  and  service  of  process  is  made  on  one  of  the 
officers,  who  are  agents  of  the  members  only  to  the  extent  of 
their  interest  in  the  association.  In  the  other,  the  persons 
who  compose  the  general  partnership  are  joined  as  defendants, 
and,  if  liable  at  all  as  partners,  each  is  liable  for  the  entire 
debt,  and  not  merely  to  the  extent  of  his  interest  in  the  part- 
nership, provided  all  are  served 'with  process,  or  voluntarily 
appear.  The  measure  of  liability  in  each,  respectively,  is  dif- 
ferent. In  the  one  it  is  general ;  in  the  other  it  is  limited  to 
the  property  of  the  association,  which,  of  course,  includes  un- 
paid stock  due  by  individual  members.  For  same  reasons  the 
actions  are  not  inconsistent. 

"  The  defense  under  consideration  is  in  the  nature  of  a  plea 
of  former  recovery.  Considering  it  in  that  light,  it  was  incum- 
bent on  the  defendants  to  show,  not  only  that  the  parties  to 
both  actions  are  the  same,  but  that  the  questions  to  be  adjudi- 
cated were  raised  and  determined  in  the  former  suit.  A  former 
judgment  is  not  conclusive  of  anything  that  was  not  directly 
decided  by  it,  or  was  not  material  to  the  decision.  Before  such 
effect  can  be  given  to  it  in  another  suit,  it  must  appear  either 
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from  the  records  or  aliunde  that  it  must  have  rested  on  the 
same  question  or  questions  that  are  sought  to  be  raised  in  the 
second  action.  Conceding,  for  argument's  sake,  that  the  debt 
sued  for  is  the  same  in  both  cases  and  that  the  present  defend- 
ants are  of  those  who  constituted  the  association  that  held  it- 
self out  as  a  limited  partnership,  it  is  nevertheless  true  that  the 
question  of  liability  as  general  partners  was  not  in  any  man- 
ner involved  in  the  first  suit,  while  in  the  present  action  that 
is  the  main  question." 

§  364.  Partners — Joint  owners. — If  A  and  B,  as  partners, 
sue  C  upon  an  account,  a  judgment  rendered  against  them  be- 
cause the  account  belongs  to  A  and  D,  bars  a  new  suit  by  A 
and  B  as  joint  owners  or  tenants  in  common  of  the  account, 
because  they  could  have  recovered  upon  any  joint  title  in  the 
first  suit.1 

Partners  or  no  partners. — If  three  notes  are  given  as  a 
part  of  one  transaction,  and,  in  an  action  on  one  of  them  the 
question  of  the  partnership  of  the  defendants  is  determined  to 
exist,  that  question  is  res  judicata  in  an  action  on  another  of 
the  notes.2  A  person  was  sued  on  a  note  dated  December  2, 
1848,  and  signed  "I.  F.  Woodman  &  Company,"  upon  the  al- 
legation that  he  was  a  member  of  the  firm,  and  was  defeated. 
This  record  was  held  to  be  admissible  against  him  in  a  suit  on 
another  note  dated  October  26,  1848,  in  order  to  show  that  he 
was  a  partner,  although  it  would  not  be  conclusive.3 

One  Swanton  was  sued  as  a  member  of  the  firm  of  "A.  H. 
Gerrish  &  Co.,"  which  he  denied,  and  on  the  trial  the  follow- 
ing question  was  propounded  to  the  jury:  "Was  the  defendant 
Swanton  a  partner  and  member  of  the  firm  of  A.  H.  Gerrish  & 
Co.,  in  the  business  at  Bethel,  from  1854  to  1857?"  To  which 
they  answered,  "He  was."  A  judgment  against  him  was  held 
to  be  a  bar  to  the  same  defense  by  him  to  another  note  executed 
by  the  firm  to  the  plaintiff  May  14,  1856. 4     If  A  and  B,  as 

1.  Parks  v.  Richardson,  35  Mo.  App.  3.  Dutton  v.  Woodman,  9  Cash.  (63 
192.  Mass.)  255  (57  Am.  D.  46). 

2.  Meiers   v.  Pinover,  21  111.  App.  4.  Lynch  v.  Swanton,  53  Me.  100. 
551. 
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partners,  sue  C  for  trespass  and  recover,  that  will  bar  him  from 
suing  A  alone  to  set  off  a  claim  against  the  judgment,  upon  an 
allegation  that  B  was  not  a  partner  and  had  no  interest  in  the 
cause  of  action.1 

§  365.  Partnership  assets. — A  decree  winding  up  a  partner- 
ship and  ordering  certain  goods  to  be  sold  as  partnership  as- 
sets, bars  one  of  the  partners  from  showing  that  they  were  his 
individual  property.2 

Partnership  debts  paid. — A  decree  between  partners  fixing 
the  indebtedness  of  one  to  the  other  on  account  of  profits  re- 
ceived, necessarily  adjudicates  that  all  the  partnership  debts 
have  been  paid;  and  as  long  as  it  stands,  it  precludes  any  action 
by  either  against  the  other  for  debts  subsequently  paid.3 

§  366.  Partner's  individual  property. — The  Alabama  statute 
authorized  proceedings  in  attachment  against  partnerships, 
and  in  such  cases  the  individual  property  of  the  partners  could 
not  be  lawfully  seized.  In  a  suit  by  the  partners  on  the  bond 
given  in  such  a  proceeding,  wherein  a  recovery  for  two  hun- 
dred dollars,  the  full  penalty,  was  had,  evidence  was  intro- 
duced showing  that  the  individual  property  of  one  of  the  part- 
ners, worth  three  hundred  and  thirty-five  dollars,  being  more 
than  three  times  the  debt  sued  for,  had  been  seized  on  the  writ 
of  attachment.  This  partner  then  brought  proceedings  to 
claim  this  property  as  exempt,  and  the  defense  was  that  he  had 
already  recovered  its  value  in  the  suit  on  the  attachment  bond, 
which  had  been  paid,  and  that  the  matter  was  res  judicata.  In 
this  latter  proceeding  it  did  not  appear  for  what  purpose  the 
evidence  in  respect  to  the  value  of  his  property  was  introduced, 
nor  that  its  admissibility  was  sought  to  be  limited,  nor  that 
the  value  of  his  property  actually  entered  into  the  verdict  of 
the  jury,  except  as  might  be  inferred  as  a  matter  of  law.  But 
it  was  held  that  the  evidence  was  legitimate  to  show  malice  in 

1.  Collins  v.  Butler,  14  Cal.  223.  3.  Hayes  v.  Reese,  34  Barb.  151, 155. 

2.  Nichols  v.  Murphy,  36  111.  App. 
205. 
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order  to  warrant  exemplary  damages  on  behalf  of  the  part- 
ners, and  that,  therefore,  it  could  not  be  inferred  that  he  had 
been  allowed  for  it,  and  that  he  was  entitled  to  exempt  it.1 
This  case  seems  to  me  to  be  correct. 

§  367.  Pasturage. — A,  having  seized  and  impounded  B's 
horses  for  trespassing  uj>on  commons,  and  B  having  rescued 
them,  for  which  A  sued  him  in  a  police  court,  a  judgment  for 
B  upon  the  ground  that,  being  a  carrier,  his  horses  were  law- 
fully on  the  commons,  bars  a  suit  by  A  against  B  for  trespass 
done  by  the  horses.2 

§  368.  Patent  for  invention. — A  decree  which  simply  shows 
that  certain  claims  of  a  patent  were  sustained,  does  not  include 
an  adjudication  that  the  other  claims  were  invalid.3  A  finding, 
in  an  action  on  a  contract,  that  a  machine  "substantially  em- 
bodies the  same  device  or  idea,  and  acconrplishes  practically 
the  same  results  by  means  of  the  same  mechanical  principles," 
as  the  patented  machine  of  the  plaintiff,  does  not  show,  in  a 
suit  for  infringement,  that  the  defendant's  machine  infringes, 
as  the  issue  then  is  does  the  machine  embody  in  its  "  structure 
and  operation  the  substance  of  the  invention."4 

Patent  for  invention  with  two  claims. — A  declaration  for 
an  infringement  of  a  patent  alleged  that  the  plaintiff  was  the 
original  and  first  inventor  of  a  new  and  useful  improvement  in 
the  preparation  of  leather,  for  which  he  had  obtained  a  patent, 
which  had  been  surrendered  and  a  new  one  with  an  amended 
specification  issued,  without  more  particularly  describing  the 
nature  and  operation  of  the  invention;  and  it  further  alleged 
that  the  defendant  had  made  and  used  it.  The  answer  was, 
want  of  novelty  in  the  invention  and  its  use  by  the  public  for 
more  than  two  years  prior  to  the  application  for  a  patent. 
There  was  a  trial,  and  a  verdict  and  judgment  for  the  plaintiff 
for  damages.  The  patentee  then  sued  the  defendant  in  equity 
to  enjoin  further  infringement,  the  same  matters  were  pleaded 

1.  Watts  v.  Rice,  75  Ala.  289.  3.  Mack  v.  Levy,  60  Fed.  R.  751. 

2.  Barclay  v.  Why  Te  Hong,  3  New  4.  Brusie  v.Peck  Bros.  &  Co.,  54  Fed. 
South  Wales  Law  R.  119.  R.  820  (4  C.  C.A.  597 ;  14  U.  S.  App.  21) . 
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by  way  of  defense  as  in  the  action  at  law,  and  the  plaintiff  con- 
tended that  the  judgment  at  law  was  conclusive  in  his  favor. 
His  patent  contained  two  claims :  One  for  the  use  of  fat  liquor 
generally  in  the  treatment  of  leather,  and  the  other  for  a  process 
of  treating  bark-tanned  lamb  or  sheep  skin  by  means  of  a  com- 
pound composed  and  applied  in  a  specified  manner.  The  rec- 
ord failed  to  show  upon  which  of  these  claims  the  judgment 
was  rendered,  nor  was  this  shown  by  extrinsic  evidence;  and, 
because  of  this  uncertainty,  it  was  ruled  that  it  settled  noth- 
ing, and  did  not  conclude  the  defendant  from  contesting  the 
validity  of  the  patent.1 

§  369.  Patent  for  land. — In  a  litigation  between  A  and  B 
concerning  the  title  to  a  tract  of  land,  if  the  question  in  issue 
is  the  validity  of  B's  patent,  a  decision  in  his  favor  bars  A  from 
recovering  from  B  another  tract  held  by  the  same  patent.2 

Pauper  settled — (See  §  520,  infra). — In  a  suit  between  two 
towns  concerning  the  settlement  of  a  pauper,  the  judgment 
bars  further  suits  in  respect  to  the  same  matter.3  Under  the 
statute  of  Vermont,  the  settlement  of  an  illegitimate  pauper 
<mild  follows  that  of  its  mother ;  and,  in  such  a  case,  a  child 
being  removed  by  an  order  of  justices  from  town  A  to  town  B 
(without  any  contest  between  them,  as  it  seems),  this  order  is 
conclusive  on  town  B  in  a  subsequent  contest  concerning  the 
settlement  of  the  mother,  upon  the  ground  that  her  settlement 
was  necessarily  the  basis  of  the  former  adjudication.4  But  this 
is  not  sound,  in  my  opinion,  for  reasons  given  in  §  217,  supra. 
The  court  said:  "In  this  appeal  from  the  order  of  removal  of 
Bridget  Jackson,  the  mother  of  Warner,  from  the  town  of  Pitts- 
ford  to  the  town  of  Chittenden,  it  is  claimed  by  the  plaintiff 
town  that  the  order  of  removal  of  the  child  in  1872,  which  es- 
tablished its  settlement,  is  conclusive  as  to  the  settlement  of 

1.  Russell  v.  Place,  94  U.  S.  606,  609.  Jennison    v.     Inhabitants    of    West 

2.  Kalaeokekoi  v.  Kahele,  7  Hawaii-  Springfield,  13  Gray  (79  Mass.)    544— 
an  147.  settlement  in  the  state. 

3.  Inhabitants  of  Bangor  v.  Bruns-  4.  Town  of  Pittsford  v.  Chittenden, 
wick,  33  Me.  352;  Town  of  Cabot  v.  58  Vt.  49  (3  Atl.  R.  323). 

Town  of  Washington,  41  Vt.  168,  171 ; 
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its  mother,  because — First,  the  order  is  conclusive  as  to  all 
facts  necessary  to  uphold  it;  second,  the  settlement  of  the 
mother,  against  whom  the  order  was  directed,  was  the  one 
essential  fact  upon  which  it  was  based.  It  is  not  claimed 
that  the  pauper  has  acquired  or  gained  a  settlement  in  any 
town  since  1872,  nor  that  she  has  a  settlement  in  any  town 
in  the  state  acquired,  under  the  statute,  from  her  husband. 
The  child,  at  the  time  of  the  order  in  1872,  had  gained  no 
settlement  by  birth  nor  otherwise  in  his  own  right.  He 
followed  and  had  the  settlement  of  his  mother.  To  deter- 
mine his  settlement  it  became  necessary  for  the  justices  to  as- 
certain her  settlement.  This  was  the  one  essential  fact  ta 
be  found  on  the  inquiry.  The  adjudication  rested  upon  this 
pivotal  fact.  It  was  absolutely  impossible  to  establish  the 
settlement  of  the  child  without  first  ascertaining  the  settle- 
ment of  the  mother;  they  were  inseparable  ;  the  one  logically 
followed  the  other;  and  the  order  of  removal  of  the  child 
could  be  upheld  only  upon  an  adjudication  of  the  settlement  of 
the  mother. 

"  In  Poultney  v.  Sandgate  (35  Vt.  146),  which  was  an  ap- 
peal from  an  order  of  removal  made  in  1859  of  a  pauper  who 
had  previously  been  removed  upon  an  order  made  in  1854,  un- 
appealed  from,  it  was  objected  that,  upon  the  facts  existing  in 
1854,  the  justices  had  not  the  power  to  make  the  order  which 
they  then  made.  But  Judge  Peck,  in  answering  this  objec- 
tion in  the  opinion  of  the  court,  says  'that  if  these  facts 
constituted  a  valid  objection  to  the  making  of  the  order  of 
1854,  the  adjudication  of  the  justices  is  as  conclusive  against 
these  facts  as  of  the  settlement,  or  of  any  other  facts  which 
the  justices  must  have  found  to  warrant  them  in  making  the 
order,  as  the  adjudication  is  conclusive  of  every  fact  neces- 
sary to  uphold  it.' 

"There  is  no  proposition  in  the  law  of  settlements  more  clear 
than  that  an  order  of  removal,  unappealed  from,  is  conclusive 
as  to  all  the  world,  not  only  of  the  settlement  of  the  pauper  re- 
moved, but  also  of  all  facts  and  steps  necessarily  involved  in 
the  adjudication.     This  doctrine  is  elementary.     It  is  support- 
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ed  by  numerous  American  and  English  cases.  In  Rex  v.  St. 
Mary  Lambeth  (6  Term  R.  615),  the  court  decides  that  an  or- 
der of  removal,  unapj^ealed  against,  is  conclusive,  not  only  as 
to  the  parties  removed,  but  also  as  to  all  derivative  settlements; 
and  therefore,  if  A  and  B  removed,  as  husband  and  wife,  from 
X  to  Y,  and  there  be  no  appeal  from  the  order,  it  is  conclusive, 
not  only  as  to  the  settlement  of  A  and  B,  though  they  are  not 
married,  but  also  as  to  their  children,  though  illegitimate.  In 
Rex  v.  Inhabitants  of  Rudgeley  (8  Term  R.  620),  it  was  held 
that  in  case  a  feme  covert  was  removed  by  an  order  of  two  jus- 
tices, describing  her  as  a  widow,  and  no  appeal  was  taken 
against  it,  it  was  conclusive,  not  only  as  to  her  settlement,  but 
as  to  that  of  her  husband,  if  living  ;  for,  being  removed  as  a 
widow,  the  presumption  was  that  she  was  removed  to  the  place 
where  her  husband  was  settled.  In  Rex  v.  Towcester  (4  Doug. 
240),  a  married  woman  was  removed,  and  the  order  of  remov- 
al, not  being  appealed  from,  was  held  conclusive  of  the  hus- 
band's settlement,  although  it  was  not  stated  in  the  order  that 
she  was  his  wife.  In  Rex  v.  Hinxworth  (Cald.  42),  the  same 
principle  was  held  wherein  the  order  described  the  woman  re- 
moved as  the  wife  of  the  pauper  whose  settlement  afterwards 
came  in  question. 

"The  principle  upon  which  these  cases  rest  is,  that  a  matter 
once  examined  and  necessarily  decided  by  a  competent  tribunal 
shall  not  be  reagitated,  and  in  effect  shown  to  have  been  de- 
cided erroneously,  upon  new  evidence,  which  might  have  been, 
but  was  not,  produced  upon  the  former  hearing.  Some  attempts 
have  been  made  to  impeach  the  conclusiveness  of  the  effect  of 
a  former  order  of  removal,  unappealed  from,  but  thus  far  with- 
out success.  Whatever  has  been  necessarily  decided  upon  the 
facts  existing  at  the  time  of  the  making  of  an  order  of  removal 
must  stand  unimpeached. 

"The  case  of  Rey  v.  Hartington  (4  El.  &  Bl.  780),  is  anal- 
ogous to  the  case  at  bar,  and  practically  decisive  of  it.  In  that 
case  two  pauper  children  of  tender  age  were  removed  from 
Levenschulme  to  Hartington,  by  an  order  of  two  justices, 
made  in  1849,  which  described  them  as  the  lawful  children  of 
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"William  Gould  and  Esther  Gould.  They  were  at  the  time  un- 
rmaiicipated,  and  were  adjudged  to  be  settled  in  Hartington  in 
right  of  their  father's  settlement  therein,  but  this  fact  did  not 
appear  in  the  order.  This  order  was  never  appealed  from, 
though  William  Gould,  the  father,  was  not  settled  in  Harting- 
ton, as  supposed.  Afterwards  Esther,  the  wife  of  William, 
was  received  into  an  asylum,  being  sent  there  from  Leven- 
schulme  as  a  pauper  lunatic.  In  March,  1854,  two  justices 
adjudicated  that  Esther's  settlement  was  in  Hartington,  and 
made  an  order  accordingly.  This  order  was  appealed  from, 
and  on  the  appeal  the  question  was  whether  Hartington  was  or 
was  not  concluded  by  the  order  on  which  the  children  were  re- 
moved in  1849.  The  court  of  queen's  bench,  Coleridge,  J., 
giving  the  opinion,  held  that  the  order  of  1849  was  conclusive 
against  Hartington,  not  only  as  to  the  settlement  of  the  two 
children  expressly  removed  by  it,  but  as  to  the  settlement  of 
"their  mother.  Here  the  last  order  was  clearly  not  an  adjudi- 
cation on  a  settlement  derived  from  the  children,  but  it  de- 
pended on  the  same  two  facts  on  which  the  children's  de- 
pended, and  which  must  have  been  decided  by  the  justices 
when  they  determined  the  settlement  of  the  children,  namely, 
the  settlement  of  William  Gould,  and  his  marriage  with  Esther. 
"So,  in  the  case  at  bar,  the  order  of  removal  of  the  mother 
was  not  an  adjudication  on  a  settlement  derived  from  her  son, 
but  one  dependent  on  the  same  facts  on  which  the  son's  de- 
pended, and  which  must  have  been  found  by  the  justices  when 
they  determined  the  son's  settlement,  namely,  his  maternity 
and  illegitimacy.  The  child  must  have  been  held  to  be  settled 
in  Chittenden,  on  a  judicial  finding  that  the  legal  settlement 
of  the  mother  was  in  that  town,  and  that  he  was  her  illegiti- 
mate son;  and  in  this  proceeding  for  her  removal,  her  settle- 
ment must  be  taken  to  be  there  also  on  the  finding  of  the  same 
facts — there  being  no  evidence  of  a  subsequently-acquired  settle- 
ment, nor  of  her  husband's  having  a  settlement  in  any  other 
town  in  the  state.  The  facts  which  are  controlling  in  the  pres- 
ent proceeding  for  the  removal  of  Bridget  can  not  now  be  dis- 
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puted  without  declaring  that  the  decision  upon  them  in  the 
former  case  was  erroneous.  But  this  the  town  of  Chittenden 
can  not  now  do.  They  neglected  to  take  their  appeal  from  the 
first  order,  and  the  time  has  gone  by  for  them  to  have  the 
adjudication  of  the  justices  corrected,  if  it  was  erroneous. 
They  can  not  show  by  new  evidence  that  the  justices  were  mis- 
led as  to  the  facts,  nor  that  they  made  a  wrong  application  of 
the  law.  A  judgment  which  is  founded  upon  facts  which  are  con- 
trolling and  essential  to  uphold  it,  and  which  will  not  stand  with- 
out them,  can  not  be  impeached  when  these  facts  are  again  in 
question  between  the  same  parties,  and  they  must  be  considered 
as  having  been  conclusively  determined,  and  especially  so  in  a 
settlement  case,  against  the  town,  in  which  a  former  judgment 
has  determined  and  fixed  a  settlement.  The  cardinal  facts 
upon  which  the  adjudication  of  1872  was  made  were  not 
collateral  to  the  decision,  but  were  its  groundwork,  though 
not  directly  the  point  at  issue.  The  question  then  was,  where 
was  the  minor  child  settled.  It  was  answered  by  showing  that 
he  was  the  illegitimate  son  of  Bridget  Jackson,  and  that  she 
was  settled  in  Chittenden.  With  either  of  these  facts  left  out, 
there  was  no  groundwork  for  the  decision.  They  were  the 
necessary  facts  and  steps  to  the  determination  then  made.  They 
were  the  foundation  of  that  adjudication.  With  them  left  out 
the  order  can  not  be  upheld.  The  judgment  in  the  former  case 
and  this  must  rest  upon  the  same  foundation  which  has  been 
settled  in  the  first,  and  can  not  be  unsettled  in  the  latter  with- 
out showing  a  newly-acquired  settlement  by  the  mother. 

"Upon  the  authority  of  the  cases  cited  above,  the  order  of 
1872,  unappealed  from,  must  be  held  as  conclusive,  not  merely 
of  the  facts  directly  in  issue  and  decided,  but  of  all  other  facts 
necessary  to  the  decision  reached.  The  settlement  of  the 
mother  in  that  adjudication  was  not  a  collateral  fact,  but  a 
necessary  step  to  the  decision  made,  and  we  think  the  town  of 
Chittenden  is  concluded  by  it  in  the  present  proceeding,  in 
which  the  same  fact  comes  again  in  issue  as  the  basis  of  the  ad- 
judication." 
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§  370.  Payment  determined  in  "  illegality  M  proceedings  in 
Georgia. — If  the  question  of  payment  is  adjudicated  against  a 
defendant  on  his  affidavit  of  illegality  in  Georgia,  lie  will  be 
concluded  upon  that  question  in  subsequent  proceedings  claim- 
ing a  homestead.1 

Payment  foe  land  by  partner. — A  and  B  entered  into 
partnership  in  the  livery  business.  A  owned  the  real  estate, 
and  the  articles  of  partnership  jn'o-vided  that  when  B  should 
pay  to  A  a  specified  sum  he  should  convey  to  B  a  one-half  inter- 
est in  it.  A  died,  and  B,  as  surviving  partner,  administered  on 
the  partnership  estate,  and,  in  due  time,  made  his  final  report, 
showing  a  balance  due  to  himself,  which  was  approved,  and 
he  was  discharged.  He  then  sued  the  widow,  heirs  and  ad- 
ministrator of  A  to  compel  a  specific  performance  of  the  con- 
tract to  convey  the  one-half  of  the  real  estate,  and  contended 
that  the  confirmation  of  his  final  account  as  surviving  partner 
was  conclusive  proof  that  he  had  paid  for  the  land.  But  as 
there  was  nothing  in  the  record  of  those  proceedings  which 
showed  any  account  of  the  profit  and  loss  of  the  business,  nor 
any  actual  payment  of  that  claim,  nor  that  it  was  in  issue  in 
any  manner,  his  contention  was  denied.  It  was  really  no  part 
of  the  partnership  business.  It  was  an  agreement  by  A  to 
put  the  land  into  the  partnership  upon  payment  of  the  price 
named.2 

Payment  in  land. — In  a  suit  on  one  of  a  series  of  notes,  if 
the  defense  is  that  land  was  conveyed  and  received  in  full  pay- 
ment of  them,  a  decision  that  the  deed  never  was  so  delivered 
bars  the  same  defense  to  a  suit  on  another  of  the  notes.3 

§  371.  Payment  of  mortgage. — A  judgment  ascertaining  the 
amount  due  on  a  mortgage  on  a  writ  of  entry  to  foreclose,  is 
conclusive  on  a  bill  to  redeem.4  If  two  mortgages  are  pledged 
as  collateral  security  for  a  note,  and,  in  a  suit  to  foreclose  one, 
there  is  a  contest  between  the  pledgee  and  mortgagee,  the  latter 

1.  Sparks  v.  Etheredge,  89  Ga.  790  3.  Young  v.  Brehe,  19  Nev.  379  (12 
(15  S.  E.  R.  672) .  Pac.  R.  564) . 

2.  Fish  v.  Lightner,  44  Mo.  268.  4.  Sparhawk  v.  Wills,  5  Gray  (71 

Mass.)  423,  427. 
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claiming  that  the  note  secured  by  the  pledge  had  been  paid, 
and  the  former  that  it  had  simply  been  renewed,  a  decree  in 
favor  of  the  pledgee  will  estop  the  mortgagee  from  showing, 
in  the  suit  to  foreclose  the  other  mortgage,  that  the  note  was 
paid.1 

§  372.  Payment  of  purchase-money. — A  judgment  rendered 
on  the  merits  by  a  justice  of  the  peace  against  the  plaintiff  in  a 
suit  to  recover  the  balance  due  upon  an  executory  contract  for 
the  sale  of  land,  bars  a  claim  by  him  in  the  district  court  that 
the  defendant  is  not  entitled  to  a  deed  because  the  purchase- 
money  is  unpaid.2  A,  the  owner  of  a  mortgage  for  $1,000, 
sold  it  to  B  for  $900  and  received  $500  cash.  The  remainder 
of  the  purchase-price  B  retained  to  secure  the  payment  of  taxes 
on  the  premises.  Subsequently  he  paid  $171.72  taxes.  He 
then  brought  a  suit  to  foreclose  the  mortgage,  claiming  to  re- 
cover the  entire  debt.  A  answered  that  $400  of  the  purchase- 
price  of  the  mortgage  was  unpaid,  and  claimed  a  prior  lien  to 
that  extent  upon  the  proceeds  of  the  sale.  The  court  found 
that  there  was  due  to  B,  $600,  and  to  A,  $400,  and  that  B  was 
to  be  first  paid,  and  a  decree  to  that  effect  was  rendered,  which 
also  provided  that  any  deficiency  should  be  paid  by  the  mort- 
gagor. Upon  this  decree  the  property  was  sold,  but  it  did 
not  bring  enough  to  pay  B.  A  then  sued  B  to  recover  the 
$400,  less  the  taxes  paid,  and  recovered  below,  but  this  was 
reversed,  because  the  matter  was  settled  in  the  foreclosure 
suit.8 

§  373.  Payment  for  work. — A,  having  a  judgment  and  exe- 
cution against  B,  the  latter  brought  an  action  alleging  that  he 
bad  done  work  for,  and  given  a  note  to,  A  in  full  satisfaction 
of  the  execution.  A  denied  that  the  work  was  done  in  satis- 
faction of  the  execution,  and  alleged  that  he  had  paid  him  for 
it  by  his  own  notes.     There  was  a  trial,  and  judgment  "that 

1.  Flanagin  v.  Thompson,  4  Hughes  3.  Mc Williams  v.  Morrell,  23  Hun 
421  (U.  S.  C.  G.).  (30  N.  Y.  Supr.)  162. 

2.  Roberts  v.  Lovejoy,  60  Tex.  253, 
255. 
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the  plaintiff  has  no  right  to  maintain  his  said  action,"  and 
that  the  defendant  recover  costs.  B  then  sued  A  for  the  same 
work,  and  A  claimed  that  the  former  adjudication  was  conclu- 
sive, as  a  matter  of  law,  that  he  had  paid  for  it.  It  will 
be  seen  that  A,  in  the  first  suit,  impliedly  admitted  that  the 
work  was  done,  and  alleged  payment;  but  the  court  said  that 
the  judgment  did  not  necessarily  import  that  the  work  was  paid 
for  in  any  way;  that  the  same  judgment  would  have  been  given 
if  the  work  had  been  done  under  an  executory  contract  not  in 
satisfaction  of  the  execution;  that  the  judgment  simply  showed 
that  the  execution  was  not  satisfied,  and  was  equally  consistent 
with  either  alternative;  and  that,  therefore,  it  was  a  question 
of  fact  for  the  jury  as  to  which  theory  it  was  rendered  upon.1 
As  the  sole  plea  was  payment,  I  am  unable  to  see  why  the 
judgment  in  favor  of  the  defendant  was  not  conclusive  as  a 
matter  of  law. 

§  374.  Performance  of  contract. — A  and  B,  by  contract  in 
writing,  agreed  that  A  should  superintend  the  performance  of 
certain  work  for  two  dollars  per  day,  payable  monthly.  After 
the  work  was  completed,  A  sued  B,  alleging  performance  on 
his  part,  non-performance  by  B  and  demanding  damages.  On 
a  general  plea  of  non-assumpsit,  there  was  a  trial,  verdict  and 
judgment  for  A.  B  now  sued  A  on  the  same  contract  for  dam- 
ages for  its  non-performance,  and  the  trial  court  held  the 
former  record  conclusive  in  A's  favor.  But  upon  reservation 
for  the  supreme  court  of  errors,  this  ruling  was  decided  to  be 
erroneous  upon  the  ground  that  it  did  not  necessarily  appear 
from  the  record  that  the  jury  found  a  performance  by  A  for  the 
whole  period  stipulated.  The  court  said  that  the  wages  being 
payable  monthly,  the  jury  might  have  found  a  performance  for 
one  or  more  months.2 

§  375.  Pleadings  bad — No  demurrer. — It  was  laid  down  in 
an  old  case  that,  if  the  declaration  be  faulty,  and  the  defend- 
ant take  no  advantage  of  it,  but  pleads  in  bar  upon  which  the 

1.  Baker  v.   Thompson,    151   Mass.        2.  Church  v.   Leavenworth,  4   Day 
390  (24  N.  E.  R.  399).  274. 
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plaintiff  takes  issue,  and  the  right  of  the  matter  is  found  for 
the  defendant,  this  will  bar  a  new  action.1  In  a  complaint  to 
enjoin  the  county  commissioners  from  levying  an  assessment, 
if  it  is  alleged  as  a  fact  that  they  had  no  jurisdiction,  and  the 
defendants,  without  requiring  the  particulars  to  be  stated, 
merely  deny  the  want  of  jurisdiction,  a  decree  in  favor  of  the 
defendants  will  bar  a  new  complaint  for  the  same  purpose 
which  sets  out  the  facts  specifically.2 

Bad  complaint  affirmed  on  appeal. — The  assignee  of  an 
insolvent  sued  the  sheriff  for  seizing  the  property  assigned,  and 
he  answered  that  the  assignment  was  fraudulent.  The  as- 
signee's demurrer  to  this  answer  was  overruled,  and,  after  a 
trial  on  the  merits,  there  was  a  judgment  for  the  defendant. 
The  plaintiff  appealed  and  assigned  as  error  the  overruling  of 
his  demurrer  to  the  answer.  In  considering  this  alleged  error, 
the  supreme  court  examined  the  complaint  and  found  it  bad  for 
failure  to  give  a  copy  of  the  assignment  or  to  show  when  it  was 
recorded,  and  for  that  reason  affirmed  the  judgment.  The  as- 
signee then  brought  a  new  suit  on  a  good  complaint,  but  it  was 
decided  that  the  former  judgment,  although  founded  on  a  de- 
fective complaint,  was  not  void  and  subject  to  collateral  im- 
peachment, and  that  it  was,  therefore,  as  complete  a  bar  as 
though  the  complaint  had  been  good;  that  the  affirmance  in 
the  supreme  court  left  the  judgment,  which  decided  the  as- 
signment to  be  fraudulent,  in  full  force,  the  same  as  if  no  ap- 
peal had  been  taken.3  A  decree  dismissing  a  bill  on  account  of 
defects  in  matters  of  substance,4  or  upon  the  ground  that  it  was 
defective,  uncertain  and  insufficient  in  the  statement  of  the 
cause  of  action,5  is  no  defense  to  a  new  bill  which  obviates  those 
defects.  So,  a  judgment  against  the  plaintiff  because  his  com- 
plaint is  bad  in  substance,6  or  a  denial  of  an  application  for  a 

1.  Lampen  v.  Kedgewin,  1  Modern  4.  Gage  v.  Ewing,  114  111.  15;  Gist 
207  (A.  D.  1675)— North,  C.  J.  Accord,  v.  Davis,  2  Hill's  Ch.  (S.  C.)  335  (29 
Harrison  v.  Godbolt,  1  McGloin  (La.)     Am.  D.  89). 

178.  5.  Hughes  v.  United  States,  4  Wall. 

2.  Martin  v.  Roney,  41  Ohio  St.  141.  (71  U.  S.)  232,  237. 

3.  State,  ex  rel.  Braden,  v.  Krug,  94  6.  Thomas  v.  Bland,  91  Ky.  1  (14 
Ind.  366.  S.  W.  R.  955).     A  demurrer  was  sus- 
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mandamus  because  the  complaint  shows  no  right,1  is  no  bar  to 
a  new  complaint  or  application  which  is  not  thus  defective. 
So,  also,  the  refusal  of  an  application  to  restrain  the  collection 
of  excessive  taxes  because  the  complaint  fails  to  show  the  pay- 
ment of  those  legally  assessed,  does  not  preclude  a  new  appli- 
cation which  shows  payment.2  If  the  plaintiff  is  defeated 
below — the  record  not  showing  the  grounds — and  appeals,  an 
affirmance  because  his  petition  is  defective  does  not  touch  the 
merits  and  is  no  bar  to  a  new  suit.3     The  court  said : 

"  The  appellee,  Donnelly,  in  1876,  became  the  surety  of  the 
administrator  of  John  Pepper.  In  1880  the  appellant,  William 
Pepper,  as  the  distributee,  brought  an  action  upon  the  bond.  A 
general  demurrer  to  the  petition  having  been  overruled,  the  ap- 
pellee relied  upon  the  execution  of  a  new  bond  in  June,  1879, 


tained  to  a  defective  complaint  in  this 
case.  The  court  said:  " To  the  for- 
mer action  to  recover  damages  for  a 
breach  of  this  covenant,  a  demurrer 
was  sustained  by  the  lower  court, 
which  decision  was  affirmed  by  this 
court,  upon  the  distinct  ground  that 
the  petition  was  defective,  and  the  ac- 
tion was  dismissed.  Thereafter  this 
action  was  instituted,  which,  by  addi- 
tional allegations,  cured  the  objection 
to  the  former  action,  and  those  allega- 
tions present  a  cause  of  action.  But 
the  appellant  contends  that,  the  for- 
mer action  having  been  dismissed  on 
demurrer,  the  dismissal  bars  another 
action  for  the  same  cause.  It  is  true 
that  a  judgment  sustaining  a  demurrer 
to  a  petition  alleging  a  given  state  of 
facts,  is  as  conclusive  as  a  verdict  find- 
ing the  same  state  of  facts.  The  allega- 
tions found  to  be  true  on  the  demurrer, 
as  well  as  those  found  to  be  true  by  the 
jury,  are  both  solemn  adjudications 
upon  those  allegations,  and  are  res  ju- 
dicata. No  other  action  can  be  main- 
tained for  the  same  cause  upon  the 
same  grounds  that  were  set  up  in  the 
first  petition.     The  demurrer  was  an 


adjudication  upon  the  merits  of  those 
facts,  and  they  were  found  insufficient 
to  sustain  a  cause  of  action.  It  there- 
fore may  be  truly  said  that  there  has 
been  a  decision  upon  the  merits  of 
those  facts.  But  if  the  action  on  de- 
murrer is  dismissed  on  account  of  the 
omission  of  an  essential  allegation, 
which  the  second  petition  supplies, 
the  judgment  on  the  allegations  of  the 
first  petition  is  no  bar  to  the  second 
action.  It  is  true  that  both  actions 
were  brought  to  enforce  the  same 
right,  but  the  merits  of  the  allegations 
in  the  second  action,  being  essentially 
different  from  those  in  the  first,  al- 
though both  were  to  enforce  the  same 
right,  have  not  been  adjudicated  in  the 
second  action.  In  the  second  action, 
a  cause  of  action  is  presented ;  in  the 
first,  the  allegations  have  been 
weighed,  and  found  wanting." 

1.  People,  ex  rel.  Scott,  v.  Supervis- 
ors, 20  Hun  (27  N.  Y.  Supr.)  196,  200. 

2.  Holcombe  v. Commissioners,  89  N. 
C.  346. 

3.  Pepper  v.  Donnelly,  87  Ky.  259 
(8  S.  W.  R.  441). 
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with  other  surety,  as  releasing  him  from  all  liability.  The 
answer  presented  nothing  else  as  a  defense,  and  its  averments 
in  no  way  aided  the  petition.  A  demurrer  to  it  was  also  over- 
ruled, and  a  reply  was  then  filed  denying  that  the  execution  of 
the  new  bond,  which  contained  a  covenant  of  indemnity  to 
Donnelly  as  to  his  suretyship,  operated  to  release  him,  or  that 
this  was  its  kgal  effect.  An  amended  reply  averring  that  the 
administrator  had  received  the  assets  before  the  execution  of 
the  new  bond  was  tendered  and  rejected.  By  agreement,  the 
law  and  facts  were  submitted  to  the  court ;  and  it,  after  hear- 
ing the  testimony,  dismissed  the  action  as  to  Donnelly.  The 
judgment  does  not  show  the  ground  upon  which  it  was  based. 
A  motion  for  a  new  trial  was  overruled  ;  a  bill  of  exceptions 
was  filed,  showing  that  all  the  assets  came  to  the  hands  of 
the  administrator  prior  to  the  execution  of  the  new  bond  ; 
an  appeal  was  then  taken,  and  the  judgment  was  affirmed 
by  the  superior  court.  Its  opinion,  fairly  interpreted,  put 
the  affirmance  upon  the  ground  that  the  petition  was  defec- 
tive. 

"After  this  the  appellant  proceeded  against  Donnelly  again 
in  this  action.  The  answer  relies  upon  the  former  suit 
and  judgment  as  a  bar.  It  contains  no  averment  that  issue 
was  joined  in  the  former  suit,  or  that  it  was  heard  upon 
the  merits.  There  was  no  demurrer  to  it,  however,  and  it 
was  unaided  by  the  reply,  which  substantially  avers  that 
the  first  action  was  dismissed  upon  the  ground  that  the  peti- 
tion did  not  state  a  cause  of  action,  and  could  not,  there- 
fore, have  been  tried  upon  the  merits.  A  demurrer  having 
been  sustained  to  the  reply,  the  plea  in  bar  was  held  good, 
and  the  action  dismissed  as  to  Donnelly. 

"The  question  presented  upon  this  appeal  is,  what  effect  is  to 
be  given  to  the  judgment  in  the  former  action?  In  rendering 
it,  the  court  did  not  state  its  conclusions  of  law  and  fact,  and 
there  is  no  averment  that  the  record  of  that  suit  does  not  show 
all  that  occurred. 

"We  must  therefore  look  to  it  alone  to  determine  whether 
49 
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it  was  considered  upon  the  merits,  or  disposed  of  upon  techni- 
cal grounds. 

"If  a  party  relies  upon  a  former  judgment  as  a  bar,  the 
burden  is  upon  him  to  show  that  the  merits  of  the  case 
were  considered.  This  must  appear  from  the  record,  or  by 
evidence  aliunde,  if  it  is  admissible.  In  a  case  like  this,  in 
which  the  record  shows  that  a  demurrer  to  the  petition  was 
overruled,  and  that  the  case  was  then  heard  by  the  court 
upon  the  law  and  the  facts,  a  trial  upon  the  merits  will  be  pre- 
sumed.    It  would  not  be  conclusive,  however. 

"A  ruling  upon  a  demurrer  does  not  prevent  the  court  from 
again  considering  the  legal  question  presented  by  it.  It  may 
hear  the  entire  case,  and  then  dispose  of  it  upon  some  tech- 
nical question,  as,  for  instance,  a  defect  in  the  pleadings. 
In  this  instance  it  is  manifest  that  the  defense  presented  in 
the  former  suit  was  not  a  valid  one.  The  execution  of  the 
new  bond,  with  a  covenant  of  indemnity,  did  not  release 
Donnelly  from  liability  for  any  act  theretofore  done  by  his 
principal.  In  this  instance  the  appellant's  petition  averred 
the  execution  of  the  bond  by  the  appellee  as  surety.  It  set 
forth  that  the  assets  were  received  by  the  administrator  prior 
to  the  change  of  surety,  and  the  only  fact  presented  by  way 
of  defense  was  the  execution  of  the  new  bond.  It  was  claimed 
that  it  operated  to  release  the  appellee  from  all  claim  by  the 
heir  or  distributee  for  the  acts  of  the  administrator  theretofore 
done. 

"Under  this  state  of  case,  to  presume  that  the  judgment  of 
dismissal  was  rendered  upon  the  merits  is  to  convict  the  lower 
court  of  error.  We  are  unwilling,  therefore,  so  to  suppose  if 
the  record  authorizes  any  other  conclusion.  It  is  clear  that 
the  judgment  did  not  necessarily  involve  a  determination  of 
the  merits  of  the  case.  The  superior  court  affirmed  it,  be- 
cause the  petition  failed  to  state  a  cause  of  action.  It 
did  not  affirm  the  judgment  upon  the  merits  of  the  case, 
but  upon  a  ground  that  did  not  constitute  a  bar  to  an- 
other action.     If  the  judgment  of   the  lower  court  was  ren- 


THE    SAME    ISSUE — DETERMINED    BY   THE    RECORD.  771 

dered  upon  technical  grounds,  then,  according  to  the  opinioi? 
of  the  superior  court,  it  was  correct.  We  are  inclined  to  the 
opinion  that  it  must  control.  Suppose  the  conclusion  of  the 
lower  court  be  correct,  but  based  upon  improper  grounds,  that 
will  bar  another  action.  Upon  appeal  the  judgment  is  af- 
firmed, but  upon  other  grounds,  that  do  not  constitute  a  bar. 
Which  is  to  prevail?  An  affirmance  by  the  appellate  court  is, 
of  course,  not  necessarily  an  affirmance  of  the  grounds  upon 
which  the  lower  court  bases  its  judgment.  If  they  are  incor- 
rect, and  yet  must  prevail,  although  the  appellate  tribunal,  in 
affirming  the  judgment,  has  assigned  the  true  grounds,  then  it 
follows  that  the  inferior  court  is  the  superior  one.  The  judg- 
ment is  valid  by  reason  of  the  affirmance.  It  should  therefore 
be  governed  in  its  effect  by  the  extent  of  the  affirmance,  or  the 
opinion  delivered  upon  the  appeal.  It  certainly  is  the  law  of 
the  case,  and  should  control  in  construing  the  judgment 
below. 

"In  another  action,  the  ground  of  theaffirmance  must  betaken 
as  the  ground  upon  which  the  judgment  was  rendered,  and  re- 
sort must  be  had  to  the  opinion  of  the  appellate  court  as  to  its 
extent  and  limitation.  We  think  this  the  true  rule,  and  in 
harmony  with  the  reason  and  theory  of  our  court  system.  In 
any  event,  however,  if  the  judgment  of  the  lower  court  is 
silent  as  to  the  ground  upon  which  it  is  based,  it  should  be 
presumed  that  it  was  founded  upon  the  reason  given  for  its  af- 
firmance upon  appeal;  and  especially  so,  if  a  different  con- 
clusion will  convict  the  lower  court  of  error.  According  to  the 
presumption  which,  under  such  circumstances,  should  exist  as 
to  the  judgment  below,  and  according  to  the  opinion,  also,  of 
the  appellate  tribunal,  the  appellant  has  never  had  a  trial  upon 
the  merits  of  his  case.  If  he  attempts  to  look  to  the  surety  in 
the  second  bond,  he  will  doubtless  respond  that  '  the  act  of 
which  you  complain  occurred  during  the  existence  of  the  first 
one ;  and  although  the  bond  to  which  I  am  a  party  contains 
a  clause  of  indemnity  to  the  surety  in  the  former  one,  yet  he 
has  not  been  damnified,  and  I  am  not,  therefore,  liable.'  If 
this  be  true,  it  results  that,  unless  the  appellant  can  have  a 
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trial  upon  the  merits  of  his  case  as  to  the  appellee,  he  is  rem- 
ediless. The  demurrer  to  the  reply  related  back  to  the  answer, 
and  raised  the  question  of  its  sufficiency.  Considered  in  con- 
nection with  the  exhibit  of  the  former  suit,  it  did  not  present 
a  defense,  and  the  demurrer  to  the  reply  should  have  been  sus- 
tained to  the  answer." 

§  376.  Pleadings  good — Construed. — If  the  matter  in  issue 
is  determinable  by  the  pleadings,  it  is  a  question  of  law.1  And 
it  was  said  by  the  supreme  court  of  Louisiana  that  a  judgment 
must  be  construed  with  reference  to  the  pleadings;  and  that  if 
it  would  bear  two  constructions,  that  one  would  be  adopted 
which  would  be  correct  on  the  facts  and  law  of  the  case.2 
Thus,  if  one  is  sued  as  an  attorney  in  fact,  a  general  judgment 
against  him  will  be  construed  with  reference  to  the  pleadings 
not  to  be  personal.8 

Dower. — Dower  was  set  off  by  metes  and  bounds,  which  a 
person  purchased  orally  and  took  possession  of,  but  received  no 
deed.  Subsequently  the  administrator  sold  the  remainder  of 
the  land,  including  the  reversion  in  the  dower  allotment,  and 
the  same  person  purchased  it  on  credit,  and  afterwards  died. 
The  administrator  then  brought  a  suit  against  his  heirs  to 
foreclose  a  vendor's  lien,  making  the  widow  a  party  but  asking 
no  relief  against  her,  and  in  his  bill  described  the  land  allotted 
as  dower,  and  the  extent  of  the  sale  and  purchase;  but  the  de- 
cree ordered  the  sale  of  the  entire  tract,  without  mention- 
ing the  dower  claim,  or  any  particular  estate  in  any  of  the 
land.  In  an  action  by  the  widow  to  recover  possession,  it  was 
decided  that  the  decree  would  be  construed  with  reference  to 
the  bill,  and  that  it  did  not  affect  her  rights.4 

Injunction. — A  judgment  was  rendered  in  Louisiana  against 
a  husband  and  wife  for  his  debt,  and  an  execution  was  issued 
and  levied  upon  property  settled  on  the  wife  in  dower  before 

1.  Bitzer  v.  Killinger,  46  Pa.  St.  44,  3.  Baudina.  Dubourg,  8Martin(La.) 
47.  251  (4  Martin  N.  S.  496). 

2.  Peniston  v.  Somers,  15  La.  Ann.  4.  Kelly   v.  Hancock,  75  Ala.  229, 
679.  235. 
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marriage.  The  husband  and  wife  sued  to  enjoin  a  sale  upon 
the  ground  that  the  property  was  dotal  and  "could  not  be 
alienated  or  hypothecated  during  the  existence  of  the  mar- 
riage," and  a  perpetual  injunction  was  obtained.  Subse- 
quently there  was  a  divorce,  which,  by  law,  made  this  property 
subject  to  levy,  unless  the  perpetual  injunction  precluded  it  as 
res  judicata.  It  was  decided  that  it  did  not  have  that  effect  be- 
cause the  judgment  had  to  be  construed  by  the  pleadings,  which 
only  claimed  an  injunction  during  the  existence  of  the  mar- 
riage.1 

Prayer. — In  a  suit  by  a  curator  against  the  heirs,  in  which 
no  demand  for  judgment  personally  against  them  was  made,  a 
judgment  that  he  "do  receive  from  the  heirs  of  the  deceased  " 
a  sum  named,  was  held  to  be  no  personal  judgment.2 

Indian  cases. — Chand  on  Res  Judicata,  section  60,  says : 
"A  decision  may  operate  as  res  judicata,  even  though  it  is  not 
embodied  in  the  decree;  and  the  judgment  in  a  suit  is  often 
looked  at  to  discover  what  issues  were  decided  in  the  suit  and 
in  what  way. 

"There  is  no  rule  in  England  nor  India  requiring  the 
findings  on  all  the  issues  to  be  embodied  in  the  decree, 
and,  under  the  present  practice  it  will  be  wrong  to  frame 
a  decree  so  as  to  embody  them  in  it.  And  the  courts  in  both 
the  countries  have  taken  the  same  view  of  the  binding 
character  of  the  decisions  on  the  issues  that  are  not  em- 
bodied in  the  decree.  Thus  Pearson,  J.,  considered  it  as  de- 
cided in  Robinson  v.  Duleep  Singh,3  'what  really  needed  no 
decision  at  all,  that  if  a  decree  of  the  court  is  capable  of  more 
than  one  construction,' you  must,  in  order  to  ascertain  the 
proper  one,  look  at  the  pleadings  in  the  action  to  discover 
what  was  the  issue  which  the  court  intended  to  decide.4  In 
Houstoun  v.  Sligo,5  the  same  judge  looked — and  held  that  he 
could  look — at  the  pleadings  in  another  suit  to  ascertain 
whether  or  hot  the  issues  there  were   the    same  as  those  in 

1.  Bonvillain  v.  Bourg,  16 'La.  Ann.        3.  2  Ch.  Div.  798. 

363,  365.  4.  See  In  re  May,  L.  R.,  25  Ch.  Div. 

2.  Succession   of    Durnford,    1    La.     231. 

Ann.  92,  94.  5.  29  Ch.  Div.  448. 
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the  suit  before  him.  In  India,  even  prior  to  the  civil  proced- 
ure code  of  1877,  it  was  held  directly  in  Enaetoollah  v.  Ameer 
Buksh,1  that  a  decision  on  an  issue  in  order  to  constitute  res 
judicata,  need  not  have  been  embodied  in  the  decree,  Markby, 
J.,  pointing  out  that  their  lordships  of  the  privy  council 
when  they  delivered  their  judgment  in  the  case  of  Soor- 
jomonee  Dayee,2  did  not  have  the  decree  before  them,  and 
neither  in  that  case  nor  in  Krishna  Behary  Roy3  did  they  con- 
sider it  necessary  to  look  at  the  decree.  Under  the  present  code, 
the  majority  of  a  full  bench  of  the  Allahabad  high  court  held, 
in  Jamait-un-nissa  v.  Lutfunnissa,4  that  'it  is  the  former  decree 
explained  by  the  light  of  the  pleadings  which  must  be  looked 
at  in  order  to  determine  whether  or  not  the  plea  in  bar  is  a 
good  or  a  bad  one;'  and  there  was  nothing  against  that  view  in 
even  the  dissentient  judgment,  which  turned  on  another  point. 
Their  lordships  of  the  privy  council  have  held  the  same  re- 
peatedly. Sir  Richard  Couch,  in  delivering  their  lordships'  judg- 
ment in  Kali  Krishna  Tagore  v.  Secretary  of  State  for  India,5 
said: — 'In  order  to  see  what  was  in  issue  in  a  suit,  or  what  has 
been  heard  and  decided,  the  judgment  must  be  looked  at.  The 
decree  is  only  to  state  the  relief  granted,  or  other  determination 
of  the  suit.  The  determination  may  be  on  various  grounds; 
but  the  decree  does  not  show  on  what  ground,  and  does  not 
afford  any  information  as  to  the  matters  which  were  in  issue  or 
have  been  decided.'  Referring  to  that  decision,  Riwaz,  J.,  in 
delivering  the  judgment  of  the  full  bench  of  the  Punjab  chief 
court  in  Narain  Dasv.  Faiz  Shah,6  said: — 'We  feel  no  difficulty 
in  holding  that  a  decision  on  an  issue  may  be  final  *  *  * 
and  res  judicata,  though  not  expressly  embodied  in  the  decree.' 
And  not  only  the  judgment,  but  even  the  proceedings  in  the 
former  suit  may  also  be  looked  at.  This  has  been  expressly 
recognized  in  Hurry  Behari  v.  Pargun7  and  a  host  of  other 
cases;  and  recently,  in  Ramireddi  v.  Subbareddi8  Sir  Arthur 
Collins,  C.  J.,  and  Wilkinson,  J.,  quoted  the  observations  of 

1.  25  W.  R.  225.  5.  L.  R.  15  Indian  Appeals  193. 

2.  12  Bombay  L.  R.  304.  6.  18S0  Punjab  R.  No.  157. 

3.  L.  R.  2  Indian  Appeals  283.  7.  Indian  L.  R.  19  Calcutta  656. 

4.  Indian  L.  R.  7  Allahabad  611.  8.  Indian  L.  R.  12  Madras  500. 
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Sir  Richard  Couch  with  approval.  In  Narasamma  v.  Kanaya,1 
Innes  and  Muttusami  Ayyar,  JJ.,  said  that  the  words  'finally 
decided*  'apply  not  to  the  expression  of  opinion  in  the  judg- 
ment, but  to  what  has  been  decided  by  the  decree,'  but  the 
opinion  thus  expressed  was  not  necessary  for  the  decree,  and 
what  was  decided  was  that  an  appeal  would  not  lie  against  it, 
and  that  an  apprehension  of  its  operating  as  res  judicata  in  a 
subsequent  suit  was  not  well  founded.  Lord  Hobhouse  also,  in 
delivering  the  decision  of  their  lordships  of  the  privy  council 
in  the  recent  case  of  Jagatjit  Singh  v.  Sarabjit  Singh,2  speaking 
of  the  doctrine  of  res  judicata,  observed  '  that  if  a  decree 
simply  dismisses  a  suit,  it  is  necessary  to  look  at  the  pleadings 
and  judgment  to  see  what  were  the  points  actually  heard  and 
decided.'  The  decision  in  Indarjit  Prasad  v.  Richha  Rai3  is 
not  against  that  view.  In  that  case,  the  decree  gave  the  plaintiff 
an  unrestricted  right  to  the  property  claimed  by  him,  but  in 
the  judgment  on  which  that  decree  was  based,  it  was  stated 
(the  finding  apparently  not  being  on  any  material  issue  in  the 
suit)  that  the  defendants  were  entitled  to  certain  rights  in  re- 
spect of  the  property  decreed  to  the  plaintiff.  Sir  John  Edge, 
C.  J.,  and  Knox,  J.,  said  'that  decree  as  it  stands  is  a  decree 
"unlimited  as  to  the  now  defendant's  possessory  right  and  title, 
and  it  appears  to  us  that  when  there  is  an  apparent  conflict  be- 
tween a  decree  which  is  specific  and  clear  in  its  terms  and  a 
statement  of  fact  in  the  judgment  upon  which  that  decree  was 
based,  which,  if  material,  was  inconsistent  with  the  decree,  we 
must  pay  attention  to  the  decree  as  it  stands  in  preference  to 
the  statement  of  facts.  *  *  *  The  decree,  and  not  the  state- 
ment in  the  judgment,  must  be  taken  on  matters  which  are 
material  to  the  final  determination  on  the  subject;  otherwise  you 
might  have  one  lawfully  in  possession  under  a  decree  declaring 
his  right  to  it,  and  you  might  have  his  opponent  still  entitled  by 
reason  of  a  statement  in  the  judgment  on  which  that  decree  was 
passed,  to  question  his  right.  But  the  learned  judges  expressly 
admitted  that  they  had  'no  doubt  that  in  every  case  in  which  the 

1.  Indian  L.  R.  4  Madras  134.  3.  Indian  L.  R.  15  Allahabad  3. 

2.  L.  R.  18  Indian  Appeals  176. 
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application  of  section  13  is  in  question  it  is  not  only  necessary  to 
look  at  the  decree  but  at  the  judgment.  *  *  *  There  are  also 
cases  in  which  the  decree  possibly  alone  could  not  be  understood 
without  an  examination  of  the  pleadings,  of  the  issues  and  of  the 
judgment.'  There  was  no  reference,  however,  to  the  pleadings 
in  Kachar  Ala  Chela  v.  Oghadbhai,1  in  which  a  decree  was 
given  for  mesne  profits  up  to  the  date  of  the  suit  at  Rs.  700 
per  annum,  and  also  for  the  period  of  the  pendency  of  the  suit. 
In  execution-proceedings  taken  for  the  determination  of  the 
amount  of  the  latter,  the  defendant  claimed  deductions  on  ac- 
count of  the  government  assessment  and  local  cess  paid  by  him 
and  also  on  Account  of  Vero  and  Kharajat  payments.  The  dis- 
trict judge  was  of  opinion  that  to  investigate  those  questions 
would  be  to  go  behind  the  decree,  and  held  that  the  mesne 
profits  from  the  date  of  the  suit  must  also  be  determined  at  Rs. 
700  per  annum.  But  the  high  court  held  the  contrary,  and 
Sir  Charles  Sargent  in  delivering  its  judgment  observed, 
that  '  it  can  not  be  said  that  that  was  determined  by  the  de- 
cree. The  defendant's  case  on  that  point  would  have  afforded 
no  proper  defense  to  the  suit  as  one  in  ejectment.  *  *  * 
The  details  of  the  item  of  Rs.  700,  allowed  as  the  annual 
mesne  profits  of  the  lands,  are  not  set  forth  in  the  judgment, 
and  it  is,  therefore,  impossible  to  say  that  the  right  to  this 
particular  deduction  claimed  by  the  defendant  was  adjudi- 
cated.' " 

§  377.  Possession. — A  recovery  by  the  plaintiff  in  replevin 
conclusively  establishes  the  fact  that  he  was  entitled  to  the  im- 
mediate possession  of  the  property  at  the  time  he  brought  his 
action.2  And  such  a  recovery  bars  an  action  of  trespass 
by  the  defendant  against  the  plaintiff  for  the  wrongful  taking 
of  the  same  property.3 

Power  to  sell  in  mortgage. — A  mortgage  provided  that,  in 
case  of  default,  B,  a  person  not  interested  in  the  mortgage,  or 

1.  Indian  L.  R.  17  Bombay  35.  3.  Ewald  v.  Waterhont,  37  Mo.  602. 

2.  Allen  v.  Butman,  138  Mass.  586. 
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his  executors,  might  sell  the  mortgaged  property.  After  the 
death  of  B,  his  executors  being  about  to  sell,  the  mortgagor 
filed  a  bill  to  enjoin  them,  because,  as  a  matter  of  fact,  the 
mortgage  debt  had  been  paid,  and,  as  a  matter  of  law,  the 
power  attempted  to  be  conferred  upon  the  executors  was  void. 
A  dismissal  of  the  bill  on  the  merits,  although  erroneous  upon 
the  last  ground,  was  held  to  be  a  bar  to  exceptions  by  the  mort- 
gagor to  the  report  of  the  executors  showing  a  sale,  because  the 
court,  in  order  to  defeat  the  former  suit,  necessarily  had  to  de- 
cide both  grounds  against  the  plaintiff.1 

§  378.  Preference. — The  orphans'  court  and  the  chancery 
court,  having  concurrent  jurisdiction,  a  decree  of  the  former 
giving  a  preference  to  the  individual  over  the  partnership  cred- 
itors of  a  deceased  insolvent  partner,  is  conclusive  on  the 
latter.2 

Prepared  to  keep  tavern. — If  A  sues  B  for  breach  of  a 
contract  binding  him  to  cease  keeping  tavern  as  soon  as  A 
should  be  "prepared"  to  do  so,  a  recovery  is  conclusive,  in  a 
suit  for  another  breach,  that  A,  at  the  time  the  first  suit  was 
commenced,  was  "prepared"  to  keep  tavern.3 

§  379.  Priorities — Costs. — If  an  assignee  for  the  benefit  of 
creditors  prosecutes  several  cases  to  a  final  adjudication  in  the 
supreme  court,  which  orders  the  costs  to  be  paid  out  of  the  as- 
sets in  the  hands  of  the  plaintiff,  and  it  is  afterwards  discovered 
that  the  assets  are  not  sufficient  to  pay  his  attorneys  their  statu- 
tory commission  and  the  costs  in  full,  the  order  is  not  conclus- 
ive that  the  costs  shall  be  first  paid,  because  it  was  made  on  the 
assumption  that  the  assets  were  sufficient  to  pay  all,  and  no 
question  of  priorities  was  considered.4 

1.  Barrick  v.  Horner,  Md.  (27  Atl.  not  think  there  is  any  question  of  res 
R.  1111).  judicata  in  the  matter.    The  direction 

2.  Coffin  v.  McCullough,  30  Ala.  107,  in  the  former  decree  of  this  court  'that 
109.  the  costs  of  the  two  actions  last  above 

3.  Heichew  v.  Hamilton,  4  G.Greene  stated  should  he  paid  out  of  the  assets 
317  (61  Am.  D.  122).  in  the  hands  of  the  plaintiff '  was  per- 

4.  Akers  v.  Rowan,  36  S.  C.  87  (15  S.  fectly  proper.    The  plaintiff  failed  to 
E.  R.  350).     The  court  said:    "We  do  recover,  and  the  consequence  was  that 
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§  380.  Quantity  of  lumber  on  hand. — A  sued  B,  alleging 
that  he  had  furnished  to  the  latter  a  specified  number  of  feet  of 
logs  to  be.  sawed  into  lumber,  for  which  he  agreed  to  pay  a 
specified  price.  The  answer,  having  admitted  the  furnishing  of 
the  logs  to  be  sawed  at  the  price  claimed,  alleged  that  the  lum- 
ber was  not  to  be  paid  for  until  it  was  disposed  of  by  the  de- 
fendant, and  that  he  then  had  on  hand  54,000  feet;  and  it  seems 
that  there  was  a  trial  and  judgment  for  the  plaintiff,  A.  A 
again  sued  B,  alleging  that  he  had  sold  the  54,000  feet,  and  his 
answer  was,  that  the  quantity  was  only  46,000  feet.  In  the 
first  suit  there  were  several  other  issues  beside  that  relating  to 
the  number  of  feet  unsold.  But  it  was  held  that  the  former 
record  concluded  the  defendant  from  proving  that  the  lumber 
then  on  hand  was  only  46,000  feet.1  If  the  parties  did,  in  both 
suits,  agree  upon  the  quantity  delivered,  and  did,  in  the  first, 


the  assets  should  pay  the  costs.  That, 
however,  was  on  the  assumption  that 
the  available  assets  were  sufficient  for 
that  purpose.  At  the  time  the  decree 
was  rendered,  it  could  not  be  foreseen 
that  the  assets  would  not  be  sufficient 
to  pay  all  claims ;  and,  of  course,  the 
question  of  priorities  was  not  then  be- 
fore the  court  at  all.  That  is  a  new 
question,  which  has  arisen  out  of  the 
developed  deficiency  of  assets,  and 
must  be  decided  on  principle,  without 
being  controlled  by  the  former  de- 
cree." 

1.  Hall  v.  Zeller,  17  Oregon  381  (21 
Pac.  R.  192).  The  court  said:  "The 
first  question  demanding  attention  is, 
what  was  the  effect  of  the  judgment 
rendered  in  the  previous  litigation  be- 
tween the  parties?  Having  alleged  in 
the  former  suit  that  they  had  on  hand 
54,000  feet  of  lumber,  which  remained 
unsold,  are  they  thereby  precluded 
from  now  alleging  that  the  amount  in 
fact  was  only  46,000  feet?  To  support 
their  contention  counsel  for  the  re- 
spective parties  have  cited  many  au- 
thorities, which  have  been  examined ; 


but  they  do  not  seem  decisive  of  the 
question  presented.  All  concede  that 
if  a  matter  has  been  once  litigated  in 
a  court  of  competent  jurisdiction,  the 
judgment  forever  estops  the  par- 
ties and  their  privies  from  again  liti- 
gating the  same  matter.  The  rule 
is  undisputed,  but  the  difficulty  lies 
in  its  application.  The  matter  now 
relied  upon  was  pleaded  in  the  for- 
mer action  for  the  purpose  of  re- 
ducing the  plaintiff's  recovery  in 
that  action.  For  that  purpose  it  was 
put  in  issue  and  tried.  It  must  be 
intended  that  the  verdict  covered  all 
the  issues.  The  quantity  of  lumber 
which  the  defendants  had  on  hand, 
and  which  had  been  sawed  from 
timber  delivered  by  the  plaintiff 
under  the  contract,  was  one  of  the 
issues,  and  I  am  unable  to  perceive 
why  the  judgment  rendered  does  not 
conclude  that  question  in  the  same 
manner  that  every  other  issue  of  fact 
in  the  case  is  concluded.  The  effect 
of  the  authorities,  I  think,  is  that  the 
estoppel  in  such  case  is  complete." 
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simply  contest  as  to  the  remainder  on  hand,  the  case  seems  to 
be  well  decided. 

§  381.  Railroad  in  street. — If  the  attorney-general,  on  be- 
half of  the  people,  files  a  bill  to  restrain,  upon  various  grounds, 
a  railroad  company  from  building  or  operating  its  road  within 
a  city,  the  dismissal  of  the  bill  is  a  conclusive  adjudication 
against  every  ground  presented,  and  bars  an  information  in  the 
nature  of  a  quo  warranto,  by  the  same  officer  against  the  com- 
pany for  doing  the  acts  sought  to  be  restrained.1 

Realty  and  personalty  included  in  one  deed — Recovery 
of  realty — Suit  for  personalty. — A  mortgage  in  Alabama, 
either  of  lands  or  goods,  gives  the  mortgagee  the  right  to  re- 
cover possession.  A  statute  of  that  state  also  provides  that  two 
judgments  in  favor  of  the  defendant  in  ejectment  bars  the  title 
sued  upon.  With  these  laws  in  force,  a  mortgage  upon  both 
real  and  personal  property  was  executed,  and  the  mortgagee 
brought  ejectment  for  the  land,  and  upon  a  plea  that  the  exe- 
cution of  the  mortgage  was  obtained  by  fraud,  there  was  a  trial 
and  judgment  for  the  defendant.  The  mortgagee  then  brought 
an  action  to  recover  the  goods,  and  the  mortgagor  contended  that 
the  former  adjudication  showed  that  the  mortgage  was  invalid. 
But  the  court  took  a  different  view  because  that  judgment  was 
not  conclusive  in  the  action  of  ejectment,  and  hence,  in  the 
opinion  of  the  court,  ought  not  to  be  conclusive  on  any  ques- 
tion.2 

1.  Attorney-General  v.  Chicago  and  any  action  for  the  recovery  of  the  land, 
Evanston  R.  R.  Co.,  112  111.  520,  536.  or  any  part  thereof,  between  the  same 

2.  Boyle  v.  Wallace,  81  Ala.  352  (8  parties  or  their  privies,  founded  on 
S.  R.  194).  The  court  said:  "In  the  same  title.'  (Id.,  §2969).  It  will 
Alabama  our  legislation  is  peculiar,  thus  be  seen  that  we  have  not  entirely 
We  have  provided  for  dispensing  with  abrogated  plurality  of  suits.  We  have 
the  fictitious  frame-work  of  the  action  reduced  the  number  to  two,  in  a  class 
of  ejectment  (Code  1876,  §  2959),  but  of  cases.  To  give  this  statute  full  ef- 
we  have  provided  further  that,  '  two  feet  we  must  hold  that  less  than  two 
judgments  in  favor  of  the  defendant  judgments  in  favor  of  the  defendant 
in  an  action  of  ejectment,  or  in  the  is  not  a  complete  bar  against  further 
nature  of  an  action  of  ejectment,  be-  suit  for  the  same  land,  '  between  the 
fcween  the  same  parties,  in  which  the  same  parties  or  their  privies  founded 
same  title  is  put  in  issue,  is  a  bar  to  on  the  same  title.'     Jones  v.  De  Graf- 
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§  382.  Reasonable  time. — If  a  person  has  a  license  to  cut 
and  carry  away  wood  and  timber  within  a  reasonable  time,  and 
is  sued  for  doing  so  upon  an  allegation  that  that  time  has  ex- 
pired,  a  judgment  in  his  favor  is  no  evidence  to  prove  that  an- 
other cutting,  made  two  days  after  the  former  one,  was  also 
within  a  reasonable  time,  as  it  is  a  new  question  whether  or  not 
the  two  extra  days  do  not  extend  the  time  too  far.1 

Receipts. — If  the  question,  whether  or  not  certain  charges 
exacted  and  received  by  the  lessee  of  a  railroad  company  were 
covered  by  the  word  "receipts"  in  the  lease,  was  litigated  and 
decided,  that  question  is  concluded  in  a  new  suit  on  the  same 
lease.2 

Receiver,  appointment  of. — If  the  legality  of  the  appoint- 
ment of  a  receiver  is  put  in  issue  and  contested,  the  judgment 
in  his  favor  bars  a  new  contest.3  The  court  said  :  "The  legal- 
ity of  the  plaintiff's  appointment  was  expressly  raised  by  the 
pleadings,  litigated  on  the  trial,  and  determined  in  the 
former  action.  Whether  it  was  rightly  or  wrongly  deter- 
mined is  a  question  that  can  not  be  raised  in  this  action. 
Even  if  the  decision  was  wrong,  it  does  not  impair  the  effect  of 
the  former  judgment  as  a  bar  to  the  right  to  raise  the  same 

fenreid,  60  Ala.  145,  152.  In  Camp  v.  full  effect  if  we  hold  that  a  trial 
Forrest,  13  Ala.  114,  117,  it  is  said,  and  judgment  in  any  given  case  upon 
such  a  judgment  '  can  never  be  final,  the  validity  and  strength  of  a  partieu- 
and  it  is  always  in  the  power  of  the  lar  title,  has  the  same  force  and  effect 
party  failing,  whether  plaintiff  or  de-  — no  more  and  no  less — upon  any 
fendant,  to  bring  a  new  action.'  In  other  contention  between  the  same 
the  old  case  of  Thrustout  v.  Trouble-  parties  or  their  privies,  which  de- 
some,  Andrews  297,  it  is  said  one  pends  on  the  same  title  ?  As  the  plea 
judgment  in  ejectment  can  not  be  would  not  have  been  a  bar  to  a  second 
pleaded  in  bar  of  another.  To  hold  suit  for  the  recovery  of  the  land,  we 
the  plea  of  res  judicata  good  in  this  feel  constrained  to  hold  it  is  not  a  bar 
case  would  certainly  lead  to  a  most  to  the  present  action,  which  is  a  suit 
singular  result.  It  would  be  to  de-  between  the  same  parties  dependent 
clare  that,  while  the  judgment  in  on  the  same  title." 
ejectment  was  not  conclusive  of  the  1.  Sage  v.  McAlpin,  11  Cush.  (65 
right  to  the  property  therein  litigated,  Mass.)  165. 

it  was  nevertheless  conclusive  of  the  2.  Tioga  Railroad  v.  Blossburg  and 

right  to  other  property  which  had  not  Corning  Railroad,  20  Wall.  (87  U.  S.) 

been  litigated,  because  it  was  depend-  137. 

ent    on  the  same  title.     Do   we    not  3.  Griffin  v.  Long  Island  R.  Co.,  102 

give  to  the  doctrine  of  res  judicata  its  X.  Y.  449  (7  N.  E.  R.  735). 


THE    SAME    ISSUE DETERMINED    BY    THE    RECORD.  781 

question.  Nor  does  it  change  the  effect  of  the  judgment  be- 
cause the  amount  recovered  was  not  sufficient  to  entitle  the 
plaintiff  to  appeal,  as  a  matter  of  right,  from  the  general  term 
to  this  court.  It  might  as  well  be  urged  that  the  opposite 
party  would  not  be  bound  when  the  right  of  appeal  existed, 
and  the  party  failed  to  make  the  appeal.  This  rule  would  be 
more  especially  applicable  here,  as  it  does  not  appear  that  any 
application  was  made  to  the  general  term  to  allow  the  defend- 
ant to  appeal,  and  it  therefore  can  not  be  said  that  the  defend- 
ant might  not  have  obtained  the  permission  to  do  so  had  he 
made  a  proper  application.  Nor  can  it  be  said  in  this  case 
that  the  question  decided  in  the  former  action  was  im- 
material to  the  issue,  as  it  is  apparent  that  the  right  of 
the  plaintiff  to  maintain  the  action  depended  upon  the  le- 
gality of  his  appointment  as  receiver.  The  claim  of  the  ap- 
pellant's counsel,  that  the  determination  of  the  validity  of 
plaintiff's  appointment  in  sequestration  was  not  necessarily  in- 
volved in  the  former  action,  is  not  well  founded.  Although 
the  justice  found  that  the  plaintiff  was  duly  appointed  re- 
ceiver in  the  foreclosure  case,  he  had  previously  found  that, 
prior  to  the  commencement  of  that  action,  he  was  appointed 
receiver  in  the  sequestration  proceedings ;  that  the  former  ac- 
tion was  for  trespass  upon  the  property  of  an  insolvent  cor- 
poration committed  prior  to  either  of  plaintiff's  appointments 
as  receiver.  It  was  not  a  cause  of  action  that  accrued  to  him 
as  receiver  in  the  foreclosure  proceedings,  and  he  could  only 
maintain  the  action  by  virtue  of  his  general  appointment  as 
receiver.  That  action,  therefore,  depended,  in  part  at  least, 
upon  this  finding,  and  it  can  not  be  rejected  as  not  necessary  to 
sustain  the  judgment.  There  is,  therefore,  no  ground  for 
claiming  that  it  rested  entirely  on  the  finding  of  the  appoint- 
ment of  a  receiver  in  the  foreclosure  proceedings."  The  ap- 
pointment of  a  receiver  for  a  corporation  does  not  dissolve  it 
nor  prevent  it  from  joining  in  litigation  and  being  bound.1 

§  383.    Kedemption. — In  a  suit  to  redeem  from  a  mortgage, 
1.  Del  Valle  v.  Navarro,  21  Abbott's  New  Cases  136. 
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if  there  is  a  decree  fixing  the  terms  and  time  of  redemption,  a 
dismissal  of  the  bill  upon  the  failure  of  the  plaintiff  to  redeem 
according  to  the  decree,  bars  a  new  bill  for  the  same  purpose.1 

Reformation. — On  a  bill  to  reform  a  deed  and  settle  the 
boundaries  between  two  tracts  of  land,  a  decree  that  there  is 
no  mistake  in  the  deed  precludes  any  future  controversy  over 
those  matters.2 

Release. — If  A  and  B,  as  cosureties,  sign  two  bonds  based 
on  the  same  debt,  and  if  A  pays  both  and  then  sues  B  upon 
one  for  contribution,  and  B  pleads  a  release  from  the  whole 
debt  by  the  obligee,  a  judgment  rendered  against  A  upon  his 
demurrer  to  this  plea  bars  a  suit  by  him  for  contribution  upon 
the  other  bond.3 

§  384.  Rent. — In  summary  proceedings  by  a  landlord  to  re- 
cover possession  for  non-payment  of  rent,  an  adjudication  that  no 
rent  is  due  is  conclusive  on  that  question  in  a  suit  between  the 
parties  over  a  distress  for  the  same  rent.*  So,  if  A  sells  land  to  B 
and  takes  his  note,  and  afterwards  brings  a  suit  in  which  it  is 
adjudged  that  he  has  a  vendor's  lien  on  the  premises  and  the 
right  to  hold  their  possession  until  the  note  shall  be  paid,  B 
can  not,  in  a  suit  against  him  on  the  note,  set  off  the  rents  of 
the  premises,  because  the  prior  judgment  awarded  the  posses- 
sion to  A.5  A  judgment  for  the  defendant  in  an  action  for 
rent  under  a  lease  is  no  bar  to  an  action  for  rent  subsequently 
accruing,  if  different  defenses  are  pleaded  in  the  two  actions, 
and  it  is  not  shown  upon  what  issue  the  judgment  was  ren- 
dered.6 

Indian  case. — Chand  on  Res  Judicata,  in  section  8,  says  : 
"Sir  Richard  Garth,  C.  J., in  Nobo  Doorga  Dasi  v.  Fayz  Bux,7 
said  :  '  Each  year's  rent  is  in  itself  a  separate  and  entire  cause 
of  action,  and  if  a  suit  be  brought  for  a  year's  rent,  a  judgment 

1.  Flanders  v.  Hall,  159  Mass.  95  (34  4.  White  v.  Coatsworth,  6  N.  Y.  137. 
N.  E.  R.  178).  5.  Worrell  v.  Smith,  6  Colo.  141. 

2.  Western  M.  &  M.  Co.  v.  Virginia  6.  Stone  v.  St.  Louis  Stamping  Co., 
Cannel]  Coal  Co.,  10  W.  Va.  250,  292.  155  Mass.  267  (29  N.  E.  R.  623). 

3.  Bouchaud  v.  Dias,  3  Denio  238,  7.  Indian  L.  R.  1  Calcutta  202. 
243. 
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obtained  in  that  suit,  whatever  the  defense  might  be,  would 
seem  only  to  extend  to  the  subject-matter  of  the  suit,  and  leave 
the  landlord  at  liberty  to  bring  another  suit  for  the  next  year's 
rent,  and  the  tenant  at  liberty  to  set  up  to  that  suit  any  de- 
fenses she  thought  proper.  But  it  is  said,  on  the  other  hand, 
that,  in  the  former  suit  between  the  defendant  and  the  plaintiff , 
the  entire  question  of  what  ought  to  be  the  permanent  abate- 
ment of  rent,  during  the  whole  period  of  the  lease,  was  substan- 
tially and  necessarily  tried  and  determined,  and  that  they  are 
neither  of  them  at  liberty  to  reopen  the  question;  that  the  princi- 
ple upon  which  the  abatement  was  made,  the  value  of  the  land, 
the  measurements,  and  other  circumstances  which  form  the 
materials  upon  which  the  judge  would  estimate  the  amount  of 
the  abatement,  would  be  applicable  to  one  year  as  well  as  to 
another,  and  that  what  was  a  just  and  proper  abatement  for 
one  year  would  be  an  equally  just  and  proper  abatement 
in  each  succeeding  year.  There  certainly  appears  to  be  great 
weight  in  this  reasoning.  The  cases  of  Mohima  Chundra  v. 
Asradha  Dassia1  and  Rakhal  Dass  v.  Hira  Motee  Dasi2  seem 
very  much  in  point,  and  we  think  that  we  ought  to  act  upon 
them.  In  one  of  these  cases,  the  suit  was  brought  by  a  land- 
lord for  one  year's  rent.  The  answer  was,  the  land  is  rent-free, 
and  a  decision  was  passed  against  the  landlord  upon  that 
ground.  Another  suit  was  afterwards  brought  by  the  landlord 
for  another  year's  rent,  and  it  was  held  that,  as  between  the 
parties,  it  had  been  decided  that  the  land  was  rent-free,  and 
that  this  decision  was  binding  upon  them,  not  only  for  the  one 
year,  but  for  all  future  years.'  " 

§  385.  Beport  of  commissioner,  master  or  referee. — In  order 
to  determine  what  was  decided  in  a  former  suit,  not  only  the 
decree  and  pleadings,  but  the  findings  by  the  referee  will  be 
examined.3  The  court  said  :  "The  suit  in  the  state  court  was 
tried  before  a  referee,  who  returned  into  court  his  findings  of 

1.  15  Bombay  L.  R.  251.  sion  Co.  v.  St.  Paul  &  S.  C.  R.  Co.,  55 

2.  22  W.  R.  282.  Fed.  R.  690,  696  (5  C.  C.  A.  249)  (12 

3.  Southern  Minnesota  Ry.  Exten-    U.  S.  A.  320). 
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fact  and  conclusions  of  law,  in  accordance  with  which  a  final 
decree  was  entered  in  favor  of  the  appellee  companies.  There  can 
be  no  doubt,  we  think,  of  our  right  to  consider  the  entire  report 
of  the  referee,  as  well  as  the  pleadings  in  the  case,  for  the  pur- 
pose of  ascertaining  what  issues  were  in  fact  raised  and  de- 
cided, and  upon  what  theory  the  former  judgment  proceeded." 
A  person  devised  lands  in  Virginia  to  his  sister,  who  after- 
wards married  one  B.  The  executor  sold  these  lands,  and  B 
became  the  purchaser,  giving  a  bond  to  secure  the  deferred 
payment,  with  C  as  his  surety.  Default  having  been  made  in 
this  payment,  a  resale  was  made  to  a  third  person,  but  B  put 
in  an  "upset"  bid,  and  the  court  refused  to  confirm  the  sale. 
And,  at  the  instance  of  B,  a  commissioner  was  ordered  to  as- 
certain how  much  he  would  have  to  pay  in  cash  after  crediting 
him  with  what  he  was  entitled  to  hold  "  in  right  of  his  wife." 
The  commissioner  reported  that  that  amount  was  $1,812.04, 
and  that  the  other  debts  of  the  estate  were  $3,038.63.  This 
report  was  confirmed,  and  a  resale  ordered  unless  B,  within 
sixty  days,  paid  $3,038.63 — it  being  recited  in  the  decree  that 
that  was  the  amount  due  the  fund  in  the  cause  by  B  on  his 
purchase,  as  shown  by  the  commissioner's  report.  But  as  B 
failed  to  pay,  a  resale  was  had,  and  an  accounting  was  ordered 
to  ascertain  the  deficiency  for  which  B  was  liable,  and  this  was 
reported  to  be  $1,925.82,  and  that  it  all  belonged  to  the  wife 
of  B.  The  court  ordered  its  receiver  to  collect  that  sum  from 
the  bond  of  B  upon  which  C  was  surety.  C  now  filed  a  bill  to 
enjoin  the  receiver,  and  one  of  his  contentions  was,  that  the 
court  had  adjudicated  that  $3,038.63  was  the  whole  sum  due 
from  B  on  his  purchase,  and  that  this  had  been  all  paid  by  the 
sum  obtained  upon  the  resale.  But  the  court  construed  the 
former  decree  and  the  report  of  the  commissioner  together, 
from  which  it  appeared  that  B  owed  the  two  sums  of  $3,038.63 
and  $1,812.04,  but  was  authorized  to  retain  the  latter  "in  right 
of  his  wife,"  which  gave  him  the  use  of  the  interest  during 
marriage.  But,  as  the  wife  had  obtained  a  divorce,  she  was 
entitled  to  it  then,  and  hence  C's  bill  was  dismissed.1 

1.  Cleek  v.  McGuffin,  89  Va.  324  (15  S.  E.  R.  896). 
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§  386.  Right  of  way. — In  an  action  for  trespass  to  land,  if 
the  answer  denies  all  the  plaintiff's  allegations  and  also  claims 
a  right  of  way  across  the  land,  a  judgment  for  the  plaintiff  is 
no  evidence,  in  a  new  action,  that  the  defendant  had  no  right 
of  way.  The  court  said  that  "the  judgment  simply  showed 
that  the  defendant  had  trespassed  upon  some  part  of  the 
plaintiff's  close,  without  showing  what  part,  and  was  quite 
consistent  with  his  having  the  right  of  way  then  and  now 
claimed."1 

§  387.  Salary. — A  person  was  appointed  clerk  of  a  police 
court,  and  during  the  time  of  his  incumbency  the  salary  was 
raised.  Having  sued  the  city  for  a  year's  salary  at  the  higher 
rate,  a  recovery  for  the  lower  precludes  him  from  afterwards 
recovering  at  the  higher  for  a  subsequent  year.2  A  judgment 
that  the  resolutions  of  a  corporation,  fixing  the  salary  of  its 
president  and  executing  to  him  its  notes  in  payment,  were 
void,  concludes  him  in  a  subsequent  contest  in  another  state 
concerning  the  notes.3  The  court  said  :  "  The  appellant  urges 
that  it  does  not  necessarily  appear  from  the  judgment  roll  that  the 
resolutions  therein  declared  invalid  are  the  same  as  those  under 
which  he  claims  to  have  derived  his  right  to  the  money  sought 
to  be  recovered  in  this  action.  Reading  this  record,  and  the  de- 
fendant's answer  in  connection,  it  is  made  certain  that  the  reso- 
lutions and  proceedings  adjudged  to  be  invalid  in  the  Idaho  case 
are  identical  with  those  under  which  the  defendant  was  paid 
the  sum  now  sought  to  be  recovered.  The  validity  of  the  res- 
olutions fixing  the  salary  of  the  president  was  involved  in  the 
action  in  the  Idaho  court ;  and,  their  invalidity  having  been 
adjudged  by  a  court  having  jurisdiction  of  the  subject-matter 
and  of  the  parties,  the  judgment  is  conclusive  in  this  action." 

§  388.    Services,  value  of. — If  a  complaint  is  so  framed  as 

1.  Howard  v.  Albro,  100  Mass.  236.  Milling  Co.  v.  Andrews,  120  N.  Y.  58 

2.  Drake  v.  Mayor  of  New  York,  77  (23  N.  E.  R.  987)— affirming  55  N.  Y. 
N.  Y.  611.  Superior  93. 

3.  Atlanta  Hill  Gold   Mining  and 
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to  count  upon  the  value  of  services,  and  also  upon  a  contract 
to  pay  for  them  a  specific  sum,  a  judgment  that  the  defendant 
is  not  indebted  to  the  plaintiff,  bars  a  new  suit  for  their  value.1 


1.  Toomy  v.  Hale,  100  Cal.  172  (34 
Pac.  R.  644).  The  court  said :  "Ap- 
pellant contends  that  the  complaint  in 
the  former  action  was  upon  an  account 
stated,  or  upon  a  new  contract,  by  the 
terms  of  which  the  defendant  agreed 
to  pay,  and  plaintiff  agreed  to  accept 
$1,000,  in  payment  of  the  services  al- 
leged to  have  been  rendered.  The  al- 
legations of  that  complaint  were  sub- 
stantially as  follows :  Defendant  em- 
ployed plaintiff  to  find  a  party  who 
would  take  a  lease  of  certain  premises 
for  a  term  of  years,  and  promised  to 
pay  him  therefor,  out  of  the  first  rents 
collected,  2%  per  cent,  of  the  amount 
of  rent  to  be  paid  during  the  term ; 
that  plaintiff  found  a  party  willing  to 
take  the  premises,  and  on  October  10, 
1889,  that  party  and  defendant  entered 
into  a  contract  of  lease  for  a  term  of 
ten  years  at  a  rental  of  $625  per 
month,  payable  monthly  in  advance, 
from  April  10,  1890;  that  plaintiff's 
compensation  under  the  agreement 
amounted  to  the  sum  of  $1,875;  'that 
thereafter  there  was  an  accounting  by 
and  between  the  plaintiff  and  defen- 
dant for  and  about  the  compensation 
to  be  paid  by  the  defendant  to  the 
plaintiff  for  his  services ;  and,  in  con- 
sideration of  immediate  payment  by 
the  defendant  to  the  plaintiff  of  the 
sum  of  one  thousand  dollars,  it  was 
then  and  there  agreed  by  and  between 
them,  on  or  about  the  15th  day  of  Octo- 
ber, in  lieu  of  the  agreement  hereinbe- 
fore mentioned,  that  defendant  should 
pay,  and  plaintiff  receive,  in  full  sat- 
isfaction for  said  services,  the  sum 
of  one  thousand  dollars  cash ;  and  that 
defendant  then  and  there  paid  to  plain- 
tiff the  sum  of  one  hundred  dollars  on 


account ;  that,  though  often  requested, 
the  defendant  has  failed  and  refused 
to  pay  the  remainder  of  nine  hundred 
dollars,  which  is  now  due  and  owing 
from  defendant  to  plaintiff.'  The  care 
with  which  the  particulars  of  the  or- 
iginal contract — the  character  of  serv- 
ices to  be  performed,  the  exact  amount 
to  be  paid,  and  the  manner  of  pay- 
ment— and  the  result  of  plaintiff's  ef- 
forts under  it,  are  set  forth  in  the 
complaint  in  the  former  action,  indi- 
cates that  the  pleader  had  in  view 
something  more  than  merely  a  decla- 
ration on  an  account  stated.  The 
complaint  was  evidently  framed  for  a 
double  purpose ;  and,  as  there  was  no 
demurrer  for  uncertainty,  or  on  the 
ground  that  two  causes  of  action  were 
improperly  united,  there  is  no  doubt 
the  plaintiff  could  have  used  it  as  a 
basis  of  recovery  on  either  the  origi- 
nal contract  alleged,  and  services  per- 
formed thereunder,  or  on  the  new 
agreement  that  the  plaintiff  should 
accept  $1,000  in  consideration  of  im- 
mediate payment.  Having  gone  to 
trial  upon  the  issues  thus  tendered  by 
himself,  and  the  court  having  deter- 
mined all  of  them  against  him,  he  is 
now  bound  by  the  decision.  He  can 
not  litigate  the  same  question  twice. 
In  the  former  action  the  court  decided 
that  the  services  alleged  were  per- 
formed at  the  request  of,  and  as  the 
agent  of,  the  party  to  whom  the  prem- 
ises were  leased,  and  not  at  the  re- 
quest of  defendant;  and,  although  in 
that  action  an  express  promise  to  pay 
a  certain  amount  was  alleged,  the 
finding  is  conclusive  in  this  action  on 
the  same  question  that  was  involved, 
namely,  were  the  services  performed 
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Set-off  ruled  out. — If  a  record  shows  that  the  defendant 
offered  evidence  to  prove  his  set-off,  to  which  the  plaintiff  ob- 
jected, an  entry  that  "upon  a  full  statement  of  the  nature  and 
ground  of  defendant's  claim,  and  argument  by  counsel,  the 
court  ruled,  as  matter  of  law,  that  the  claim  pleaded  in  set-off 
could  not  be  sustained,  and  that  no  evidence  in  support  of  it 
could  be  admitted,"  is  a  complete  bar  to  an  action  upon  it.1 
The  court  said  :  "The  defendant  certainly  regarded  the  issue 
upon  the  plea  of  set-off  as  upon  trial,  for  he  offered  evi- 
dence to  prove  the  plea.  He  argues  that  the  evidence  may 
have  been  excluded  because  issue  was  not  joined  on  the  plea, 
or  because  the  plea  did  not  set  out  a  demand  in  its  nature  the 
matter  of  set-off.  It  seems  that  issue  was  joined  on  the 
plea,  and  that  a  demand  for  money  had  and  received  is  a 
matter  of  set-off.  If  the  court  had  excluded  the  evidence  on 
either  ground,  it  seems  that  it  would  have  been  an  erroneous 
ruling  in  the  course  of  the  trial,  for  which  the  defendant's  rem- 
edy would  have  been  by  exception.  But  the  natural  meaning 
of  the  language  is,  that  the  ruling  was  upon  the  merits  of  the 
plaintiff's  claim  ;  that  the  facts  relied  upon  to  prove  it  would 
not  sustain  a  claim  for  money  had  and  received.  It  is  not 
suggested  that  the  plea  was  not  a  valid  plea  of  set-off,  and  the 
record  shows  that  the  ruling  was  made  in  the  course  of  the 
trial  of  the  issue  joined  upon  it.  The  rejection  of  evidence 
offered,  and  the  ruling  upon  the  statement  of  a  party  that  his 
action  or  defense  can  not  be  sustained,  are  ordinary  incidents 
of  a  trial,  and  that  appears  to  be  all  that  was  done  in  this  case. 
The  defendant  did  not  become  nonsuit  in  his  plea  of  set-off. 
He  did  not  withdraw  his  plea.  It  does  not  appear  that  he 
could  have  done  either.  The  ruling  only  affected  the  verdict. 
If  it  was  wrong,  the  verdict  would  have  been  set  aside  had  the 
defendant  prosecuted  the  exceptions  which  he  took." 

Settlement. — The  validity  of  a  settlement  of  a  controversy 

being  put  in  issue  and  determined  is  concluded.2 

at  the  request  or  instance  of  defen-        2.  Reynolds  v.   Babcock,    60  Iowa 
dant  ?"  289,  296  (14  N.  W.  R.  321). 

1.  Green  v.  Sanborn,  150  Mass.  454 
(23  N.  E.  R.  224). 
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Special  contract. — If  A  sues  B  on  a  common  count  for  work 
and  labor,  and  the  defense  is  that  it  was  performed  under  a 
special  contract,  a  recovery  by  A  will  bar  him  from  afterwards 
suing  on  the  special  contract.1  But  if  a  complaint  counts  upon 
a  special  contract  to  pay  rent  and  also  on  a  quantum  meruit,  and 
the  verdict  for  the  plaintiff  might  apply  to  either,  the  record 
alone  will  not  conclude  the  defendant  from  disputing  the  spe- 
cial contract  in  a  new  suit.2 

§  389.  Special  verdict  at  law. — A  special  verdict  having 
been  found  in  an  action  of  ejectment,  upon  which  a  judgment 
was  rendered  for  the  plaintiff,  which  was  reversed  on  error  and 
a  judgment  ordered  for  the  defendant  upon  the  ground  that  the 
special  verdict  showed  that  the  plaintiff  had  no  title  when  the 
action  was  commenced,  it  was  held  that  this  special  verdict,  in 
a  new  action  to  recover  the  same  land  on  an  after-acquired 
title,  could  not  be  used  to  prove  any  fact,  such  as  heirship,  set 
forth  in  it.  The  court  said  that  the  only  question  adjudicated 
was  that  the  plaintiff  had  no  title  when  the  action  was  brought; 
that  ''the  reversal  took  away  all  efficacy  from  the  verdict.  It 
is  true  this  court  ordered  a  judgment  to  be  entered  upon  it  in 
favor  of  the  defendant,  but  that  was  not  upon  the  ground  that 
the  verdict  showed  title  in  him,  but  because  it  showed  there 
was  none  in  the  plaintiff.  The  judgment  for  the  defendant 
followed  as  a  matter  of  course.  It  was  in  effect  a  judgment  of 
nonsuit.  Instead  of  giving  the  findings  its  sanction,  and  rest- 
ing upon  them  as  its  foundation,  the  judgment  denied  their 
efficacy  and  repelled  them  as  immaterial."  *  *  *  "Under 
the  circumstances,  we  think  the  special  verdict,  and  the  pro- 
ceedings upon  it  in  the  case  in  which  the  verdict  was  rendered, 
may  be  regarded  as  not  unlike  a  demurrer  to  evidence.  In 
such  cases  there  is  an  admission  of  record  of  all  the  facts  proved, 
of  those  which  the  evidence  tends  to  prove,  and  of  those  which 
may  be  fairly  inferred  from  it.  The  party  demurring  relies 
upon  the  law  arising  upon  the  facts  thus  presented.     The  facts v 

1.  Hanley  v.  Foley,  18  B.  Mon.  (57        2.  Ridgley  v.  Stillwell,  27  Mo.  128. 
Ky.)  519. 
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so  spread  on  the  record  are  never  evidence  for  or  against  either 
party  in  another  suit.  Here  the  special  verdict  performed  the 
same  office  as  such  a  demurrer."  The  court  also  said:  "If 
the  judgment  originally  rendered  upon  the  special  verdict  here 
in  question  had  still  subsisted,  the  case  would  be  a  different 
one."1 

Findings  exclude  matters. — A  sued  B,  and  alleged  that  B 
had  filed  an  affidavit  charging  him,  A,  with  larceny,  upon 
which  he  was  arrested,  and  that  the  prosecution  was  malicious 
and  without  probable  cause  ;  that,  on  the  next  day  after  the 
arrest,  B  came  to  his,  A's,  house,  and  without  any  legal  pro- 
cess or  authority,  forcibly,  and  in  an  insolent  and  offensive 
manner,  took  certain  personal  property  described.  Some  days 
previously  A  had  sued  B  for  the  value  of  this  property.  The 
second  action  was  tried  first,  and  the  court  found  for  A  that  the 
prosecution  was  malicious,  and  that  B  had  also  taken  the  prop- 
erty as  charged,  and  fifty  dollars  actual,  and  two  hundred  and 
fifty  dollars  exemplary,  damages  wTere  assessed.  But  the  court 
also  found  that  "  no  part  of  the  judgment  in  this  case  is  based 
on  the  alleged  value  of  any  personal  property  described  in  the 
plaintiff's  petition,"  and  this  was  repeated  in  the  judgment. 
The  first  case  afterwards  coming  on  for  trial,  B  contended  that 
the  judgment  in  the  other  was  a  bar,  but  this  contention  was 
denied,  because  the  record  showed  that  the  value  of  the  prop- 
erty was  not  considered.8 

§  390.  Special  verdict  in  equity. — If  a  jury  passes  upon 
questions  of  fact  in  equity,  and  the  court  adopts  these  findings 
and  renders  judgment  upon  them,  they  are  res  judicata.3  The 
wife  filed  a  libel  for  divorce  in  Massachusetts  on  the  ground  of 
cruelty  and  desertion,  and  the  answer  was  a  denial,  and  also 
that  he  had  been  duly  granted  a  divorce  in  Indiana,  to  which 
she  replied  that  his  divorce  was  void,  because  neither  of  the 
parties  was  ever  domiciled  in  that  state.     Special  issues  were 

1.  Smith  v.  McCool,  16  Wall.  (83  U.  2.  Pishaway  v.  Runnels,  71  Tex. 
S.)  560.  352  (9  S.  W.  R.  260) .  See  §  313,  supra. 

3.  Clink  v.  Thurston,  47  Cal.  21,  31. 
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submitted  to  a  jury,  on  each  of  these  questions,  and  they  were 
all  found  for  hirn,  upon  which  a  decree  was  entered,  dismiss- 
ing the  libel  on  the  merits.  In  a  suit  by  a  stranger  against  the 
husband  for  the  wife's  board,  it  was  decided  that  the  decree  in 
his  favor  did  not  establish  the  validity  of  the  Indiana  divorce, 
because  the  chancellor  was  not  bound  by  the  verdict,  and  might 
have  dismissed  the  libel  upon  the  ground  that  the  cruelty  and 
desertion  were  not  proved.1 

§  391.  Specific  performance — Kescission. — A  sued  B,  alleg- 
ing that  B  and  C  had  agreed  to  exchange  lands,  and  had  mu- 
tually delivered  possession  to  each  other,  but  that  the  deed 
from  B  to  C  was  not  sufficient  to  pass  the  legal  title,  and  that 
the  plaintiff  had  purchased  C's  right,  and  had  received  posses- 
sion from  him,  and  asked  to  have  B,  the  defendant,  declared 
a  trustee  for  him.  The  answer  being  that  the  agreement  to 
exchange  lands  between  B  and  C  had  been  rescinded,  a  judg- 
ment for  the  defendant  bars  a  new  suit  by  the  plaintiff  for  a 
specific  performance  based  on  the  same  alleged  agreement  be- 
tween B  and  C.2 

State  court — Federal  court. — If  a  question  of  general 
commercial  law  is  decided  in  a  state  court,  it  is  concluded  be- 
tween the  same  parties  in  a  federal  court.3  The  court  said  : 
"The  theory  of  complainants  seems  to  be  that  a  trial  and  de- 
cision by  a  state  court,  though  final,  does  not  bar  an  action  in 
the  federal  courts,  unless  the  construction  of  a  state  law  or 
constitution,  or  some  local  law,  usage,  or  custom,  is  involved  ; 
that  in  cases  in  which  general  commercial  law,  the  general 
principles  of  equity,  and  the  like,  in  which  the  courts  of  the 
United  States  follow  their  own  interpretations  and  decisions 
of  _the  law,  and  are  not  bound  by  the  interpretations  and 
decisions  of  the  state  courts,  the  decisions  of  the  latter 
courts  do  not  bar  suits  in  the  former  for  the  same  cause 
of  action,  but  are  merely  precedents,  which  may  or  may 
not  be  followed.     Such  a  view  of  the  law  can  not   be  main- 

1.  Burlen  v.  Shannon,  99  Mass.  200        3.  Fuller    v.   Hamilton  County,   53 
(96  Am.  D.  733).  Fed.  R.  411. 

2.  Tuttle  v.  Harrill,  85  N.  C.  456. 
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tained  successfully.  The  courts  of  the  Unted  States  have 
no  power  to  review,  reverse,  or  revise  or  change  the  judg- 
ments of  the  state  courts,  no  matter  how  erroneous  they  may 
be,  except  in  such  cases  as  may  be  appealed  or  taken  by  writ 
of  error  to  the  Supreme  Court  of  the  United  States  from  the 
courts  of  last  resort  in  the  states.  If  the  opinions,  decrees, 
and  judgments  of  one  class  of  courts  are  not  to  be  respected 
by  another  class,  we  shall  have  endless  turmoil  and  disorder, 
often  resulting  in  violence  and  bloodshed.  The  sheriff  and  his 
posse  would  come  in  contact  with  the  marshal  and  his  posse, 
and  our  form  of  government  would  prove  a  curse,  instead  of 
a  blessing.  State-court  judgments  are  as  much  entitled  to  re- 
spect from  federal  courts  as  federal  courts  from  those  of  the 
state.  A  precedent  is  one  thing;  a  judgment,  another.  The 
•decision  of  one  case  may  become  a  precedent  in  another  case. 
This  depends  upon  the  analogies  of  the  cases,  but  the  cases  are 
and  must  be  different.  The  question  of  res  judicata  is  not  like 
a  precedent,  in  fact  or  principle.  A  precedent  may  apply  to 
it,  and  control  it,  but  the  plea  of  res  judicata  belongs  to  but 
one  cause  of  action.  There  may  be,  and  must  be,  two  or  more 
suits  in  the  same  forum,  or  in  different  forums,  but  it  must,  in 
each  suit,  be  essentially  the  same  cause  of  action.  Another 
position  of  complainants,  in  denying  the  sufficiency  of  the 
plea,  is  that  there  was  no  final  hearing  and  decision  of  the 
cause  in  the  state  courts  upon  its  merits;  that  there  was  no  issue 
upon  the  facts,  but  only  upon  the  law.  It  is  true  that  the 
cause  was  decided  upon  a  demurrer  to  the  bill,  but  the  decree 
was  final,  and  ended  the  life  of  the  bill.  It  was  dismissed.  A 
demurrer  admits  the  truth  of  every  allegation  in  the  bill  which 
is  properly  pleaded.  It  is  for  hearing  as  though  every  material 
fact  alleged  were  proven.  The  merits  of  the  cases,  as  stated 
by  complainants,  must  be  considered  and  passed  upon.  The 
answer  of  the  court  to  complainants'  case  was  :  'Take  it  for 
granted  that  every  essential  fact  you  state  is  true,  the  law  can 
give  you  no  relief.'  It  is  the  failure  of  the  facts  to  make  out 
a  case  which  bars  the  relief.  They  need  more  or  better  facts, 
not  other  and  different  law." 


792  THE    MERITS. 

Statute  of  limitations. — If  a  suit  on  a  bill  of  exchange  is 
defeated  on  a  plea  of  the  statute  of  limitations,  a  suit  can  not 
be  maintained  on  the  account  current  which  the  bill  evidenced, 
as  it  is  the  same  debt.1 

Stock,  title  to. — A  decree  settling  the  ownership  of  stock 
bars  a  new  controversy  in  respect  to  it.2  The  court  said : 
"It  is  conceded  that,  if  the  judgment  of  the  state  court  de- 
termined the  questions  now  litigated  in  this  suit,  it  would  be 
conclusive  on  the  federal  courts,  and  would  be  an  end  of  this 
case.  The  cause  of  action  is  said  to  be  the  same  when  the  evi- 
dence necessary  to  sustain  a  judgment  for  the  plaintiff  in  the 
present  suit  would  have  authorized  a  judgment  for  him  in  the 
former.  What  is  a  cause  of  action?  As  denned  by  one  of  the 
counsel  for  appellee :  'A  cause  of  action  is  the  existence  of 
those  facts  which  give  a  party  a  right  to  judicial  interference 
in  his  behalf. '  The  matters  alleged  which  give  the  complainant 
a  right  to  judicial  interference  are  that  he  is  the  owner  of  cer- 
tain stock  in  the  Elyton  Land  Company,  which  the  defendant, 
Morris,  holds  as  a  pledge  from  and  in  trust  for  him ;  that  he 
has  a  right  to  recover  the  stock,  and  that  the  defendants  deny 
his  right  and  title  to  it.  The  facts  averred  in  the  suit  in  the 
state  court  were  that  complainant  was  the  owner  of  the  identi- 
cal stock  which  he  had  a  right  to  recover  from  defendants ; 
that  Morris  acquired  possession  of  it  under  such  circumstances 
as  made  him  a  pledgee;  that  he  was  to  hold  it  as  security  for 
certain  indebtedness  due  him  by  complainant,  and  that  in  the 
hands  of  Morris  it  '  became  and  was  a  basis  of  credit  for 
money.'  The  matters  directly  in  issue  in  that  suit,  and  neces- 
sarily involved  in  it,  were  the  ownership  of  the  stock,  and  how 
Morris  held  it — whether  as  pledgee  or  otherwise.  Until  it  was 
established  that  Morris  did  hold  the  stock  as  pledgee,  and  un- 
der such  circumstances  as  gave  Gilmer  a  right  to  it,  no  suit  to 
recover  it  could  be  maintained. 

"The  original  bill  in  the  state  court  was  to  redeem  the  stock 
from  an  alleged  pledge  made  in  March,  1875,  by  transfer  to 

1.  Johnston  v.  Forstall,  3  La.  Ann.  2.  Billing  v.  Gilmer,  60  Fed.  R.  332 
446.  (8C.  C.  A.  645). 
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Morris,  to  secure  an  indebtedness  of  Gilmer  and  Donaldson  to 
defendant,  and  to  have  an  account  of  the  dividends  received 
on  it,  and,  upon  payment  of  the  debt,  to  have  the  stock  trans- 
ferred to  Gilmer.  Morris,  answering,  denied  that  the  stock 
was  transferred  to  him  for  any  such  purpose,  set  out  the 
circumstances  under  which  it  was  transferred  to  him,  and 
claimed  that  the  stock  was  his  own  property,  and  so  had  been 
as  against  Gilmer  from  December  30,  1871,  and  as  against 
the  whole  world  since  March  30,  1875.  The  amended  bill 
in  the  state  court  set  up  the  original  purchase  of  the  stock 
in  Gilmer's  name,  and  the  payment  of  the  purchase-money  for 
it  by  Morris,  and  the  transfer  of  it  to  Morris  as  security  for  its 
repayment,  and  that  Gilmer  allowed  the  stock  to  remain  with 
Morris  'asa  basis  of  credit  for  money,'  and  until  he  should 
pay  to  Morris  all  balances  of  money  due  him;  that,  after 
such  transfer,  he  became  liable  to  Morris  for  various  sums, 
besides  the  balance  due  on  account  of  the  original  pur- 
chase of  the  stock,  and  he  offered  to  pay  to  Morris  whatever 
sums  of  money  might  be  found  due  him,  and  prayed  an  ac- 
count for  dividends.  Morris,  in  his  amended  answer,  denied 
that  Gilmer  was  the  owner  of  the  stock,  and  said,  if  he  ever 
was  the  owner,  that  he,  on  March  30,  1875,  transferred  his 
title  to  him  (Morris)  on  the  books  of  the  Ely  ton  Land  Com- 
pany, and  had  the  certificate  for  the  stock  issued  to  him  in  his 
own  name ;  that  he,  Gilmer,  was  indebted  to  him  in  a  large 
amount,  which  he  was  bound  to  pay  before  demanding  a  re- 
conveyance of  the  stock;  and  that  he  had  not  demanded  nor 
claimed  the  stock  until  more  than  nine  years  after  the 
transfer,  and  had  abandoned  and  lost  all  claim  to  it,  and  that 
his  claim  was  barred  by  the  statute  of  limitations.  The  com- 
plainant, Gilmer,  had  the  right  and  the  opportunity  to  file  any 
replication,  general  or  special,  to  this  answer;  or,  if  he  wished 
to  set  up  matter  in  confession  and  avoidance  of  its  allegations, 
he  could  have  done  so  by  amending  his  bill.  Failing  to  adopt 
either  course,  the  effect  of  the  statute  of  Alabama,  which  provides 
that  'no  replication  is  necessary  to  an  answer,'  was  to  make  up 


794  THE    MERITS. 

an  issue  upon  the  allegations  of  the  answer.  The  cause  being 
at  issue,  the  parties  took  testimony,  and  submitted  the  cause 
to  the  court  for  a  decree  on  the  pleadings  and  testimony.  The 
particular  controversy  concerned  the  ownership  of  certain  stock, 
and  its  pledge  in  1871,  and  a  continuing  pledge  of  it  in  1875. 
The  material  issue  involved  was  the  transaction  between  the 
parties  relative  to  the  stock  in  1875;  as  to  what  that  transaction 
was,  and  how  the  stock  was  afterwards  held  by  Morris, — whether 
as  pledgee  or  absolute  owner.  This  issue  was  presented  in  the 
pleadings,  and  presumably  on  the  testimony,  in  that  action. 
The  particular  controversy  in  this  suit  is  the  ownership  of  the 
same  stock,  and  a  pledge  of  it  in  1875,  which  Gilmer  avers 
Morris  held  as  a  security  for  debts  due  him  and  to  become  due, 
and  which  were,  from  time  to  time,  subsequently  incurred.  It 
is  clear  that  this  assertion  of  ownership  of  the  stock  by  Gilmer, 
and  the  averment  of  a  pledge  of  it  to  Morris  in  1875,  raise  the 
issue  as  to  what  was  the  real  transaction  between  the  parties 
relative  to  the  stock  in  1875, — a  material  issue,  which  was 
necessarily  involved  in  the  former  suit.  We  think  that  the 
issues  in  that  suit  were  broad  enough  to  have  comprehended, 
and  did  comprehend,  all  that  is  involved  in  this  suit.  But 
there  is  another  rule  of  law  by  which  to  determine  whether  the 
cause  of  action  is  the  same  in  the  two  suits.  That  rule  is  that, 
'  if  the  evidence  necessary  to  sustain  a  judgment  for  the  plain- 
tiff in  the  present  suit  would  have  authorized  a  judgment  for 
him  in  the  former  suit,  the  cause  of  action  is  said  to  be  the 
same.'  Can  it  be  doubted,  that  if  the  proof  which  is  neces- 
sary to  sustain  a  judgment  for  plaintiff  in  this  suit  had  been 
made  in  the  former  suit,  it  would  have  authorized  a  judgment 
for  him?  The  record  of  the  former  suit  shows  that  the  pledge 
referred  to  as  of  March  30,  1875,  was  a  subject  of  controversy, 
and  must  have  been  a  subject  of  proof.  Doubtless  it  was 
proven  or|attempted  to  be  proven  as  a  recognition  by  Morris 
of  Gilmer's  claim.  Clearly,  it  was  considered  by  the  court, 
and  was  necessarily  determined  to  exist  or  not  to  exist.  The 
court  may  have  found  that  no  such  pledge  ever  existed,  or  that 
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it  did  exist,  but  that  the  complainant's  right  to  redeem  it  had 
been  lost  by  laches,  or  was  barred  by  the  statute  of  limitations. 
Suffice  it  to  say,  the  court  decreed  that  the  complainant  was 
not  entitled  to  relief,  and  that  his  bill  be  dismissed.  It  was  an 
absolute  and  unconditional  dismissal." 

§  392.  Street  or  no  street. — In  an  action  of  trespass  between 
an  individual  and  a  city,  if  the  issue  contested  is  whether  or 
not  the  locus  is  a  public  street,  a  decision  on  the  merits  settles 
that  question.1  So,  if  a  person  is  prosecuted  under  a  city  or- 
dinance for  injuring  a  fence,  and  his  defense  is  that  it  was  an 
obstruction  of  a  public  street,  a  judgment  in  his  favor  concludes 
the  city,  in  case  he  sues  it  for  damages  caused  by  this  fence  as 
a  street  obstruction.2 

Substituted  contract. — In  an  action  upon  a  contract,  if  the 
defense  is  that  a  new  one  has  been  substituted,  a  judgment  that 
the  original  is  in  force  bars  an  action,  based  on  the  substi- 
tuted one,  for  damages.8 

Supersedeas. — If  the  record  simply  shows  that  a  supersedeas 
to  an  execution  was  quashed,  it  will  not  be  presumed  that  the 
merits  were  decided.4 

Surviving  partner  sued  individually. — If  A  sues  B,  in- 
dividually, to  recover  a  debt,  and  is  defeated,  he  can  not  main- 
tain a  new  action  against  B  as  surviving  partner  of  C,  because 
he  could  have  litigated  that  question  in  the  first  action.  This 
was  decided  upon  the  theory  that  a  debt  as  surviving  partner  is 
an  individual  debt.5 

Swamp  land. — The  question  whether  or  not  land  is  ''swamp 
and  overflowed"  being  tried  in  ejectment,  is  concluded.6 

1.  Rhoads  v.  City  of  Metropolis,  36        4.  Hanson  v.  Patterson,  17  Ala.  738, 
111.   App.   123;  Dnggan  v.  Village  of    741. 

Dalton  City,  38  111.  App.  25 ;  Hicker-  5.  Wilcox  v.  Gilchrist,  32  N.  Y.  Supp. 

son  v.  City  of  Mexico,  58  Mo.  61.  608,   distinguishing  Rose  v.   Hawley, 

2.  Piper  v.  City  of  Boonville,32  Mo.  141  N.  Y.  366  (36  N.  E.  R.  335). 
App.  138,  143.  6.  Clink  v.  Thurston,  47  Cal.  21. 

3.  Stapleton  v.  King,  40  Iowa  278. 
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§  393.    Taxable. — A  decree  of  the  surrogate,  that  a  bequest  is 
not  subject  to  a  collateral  inheritance  tax,  is  res  judicata} 

Tax-deed. — A,  holding  land  by  a  tax  deed,  conveyed  to  B, 
with  warranty.  B  then  purchased  the  title  of  the  former 
owner,  and  sued  A  upon  the  covenants  in  his  deed  for  breach 
of  seizin  and  right  to  convey,  and  recovered  upon  the  ground 
that  his  tax  deed  was  void.  After  the  statute  of  limitations 
had  run  in  favor  of  the  tax  deed — no  direct  suit  having  been 
brought  to  set  it  aside — A  claimed  the  right  to  recover  the  land 
upon  it,  but  it  was  held  that  he  could  not  do  so.2  The  court 
said:  ''The  answer  shows  an  adjudication  in  the  action  brought 
to  recover  upon  the  warranties  in  the  deed,  to  the  effect  that 
defendant's  title  acquired  from  Hunter,  the  holder  of  the  patent 
title,  was  superior  to  plaintiff 's  tax  title.  Plaintiff  and  defend- 
ants were  parties  to  this  adjudication.  Plaintiff  is  forever  es- 
stopped  to  deny  the  fact  adjudicated.  That  fact  was  the  superi- 
ority of  the  title  defendant  acquired  from  the  holder  under  the 
patent  title.  But  counsel  assert  that  plaintiff's  tax  title  grew 
into  validity  by  reason  of  lapse  of  time  and  the  statute  of  lim- 
itations since  that  adjudication.  But  plaintiff  bases  its  title 
upon  the  same  deed — the  same  facts — which  it  set  up  in  the 
former  action  to  establish  the  superiority  of  its  title.  In  the 
former  adjudication  it  was  declared  that  it  did  not  hold  title. 
Now,  the  running  of  time  under  the  statute  of  limitations  does 
not  give  plaintiff  title,  for  the  effect  of  the  statute  is  to  bar  ob- 
jections to  the  title — to  defeat  defenses  against  it;  not  to  cure 
defects  in  it  by  changing  the  law  and  the  facts.  When  the 
former  adjudication  of  the  case  was  had,  the  rights  of  the  par- 
ties were  settled  and  fixed.  It  was  adjudicated  that  defendant 
held  the  title  to  the  land  which  she  acquired  from  Hunter. 
Surely  it  can  not  be  that,  after  a  year  or  two,  plaintiff's  title 
grows  into  perfection  from  some  germ  of  validity  existing  within 

1.  In  re  Wolfe's  Estate,  137  N.   Y.        2.  Sac  County  Bank   v.   Hooper,  77 
205  (33  N.  E.  R.  156).     This  case  was,     Iowa  435  (42  N.  W.  R.  363). 
in  fact,  a  collateral  attack  on  the  judg- 
ment of  the  surrogate. 
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it  when  the  adjudication  was  made.  Adjudications  do  not  thus 
settle  rights  of  parties,  securing  them  to-day,  and  defeating 
them  to-morrow,  on  the  ground  that  lapse  of  time  has  validated 
those  claims,  which,  by  the  adjudication,  were  declared  in- 
valid." 

Taxes  for  different  years. — A  majority  of  the  supreme 
court  of  Iowa  decided  that  a  decree  in  favor  of  a  railroad  com- 
pany enjoining  a  city  from  collecting  a  tax,  upon  the  ground 
that  it  had  no  authority  in  law  to  make  the  levy,  was  not  res 
judicata  in  respect  to  taxes  of  subsequent  years,  upon  the 
ground  that  each  year's  taxes  constituted  a  distinct  and  sepa- 
rate cause  of  action,  and  that  they  did  not  grow  out  of  the 
same  transaction.1  But  this  seems  to  me  to  be  unsound.  The 
statute  under  which  the  city  levied  the  tax  was  the  same,  in 
effect,  as  a  written  contract  between  the  parties  expressed  in  the 
same  language.  And  all  the  cases  agree  that  the  construction 
placed  upon  a  contract  in  one  litigation  is  conclusive  in  all 
others.  As  the  city  derived  its  power  from  the  statute,  I  am 
unable  to  see  why  its  levies  of  taxes  for  different  years  ' '  did 
not  grow  out  of  the  same  transaction."  If  lands  within  a 
city  in  Iowa  are  used  exclusively  for  agricultural  purposes  and 
derive  no  substantial  benefit  from  the  expenditure  of  city  taxes, 
they  are  not  subject  to  taxation  for  city  purposes;  but  an  ad- 
judication that  they  were  not  so  liable  for  one  year  is  not  con- 
clusive that  they  were  not  liable  for  the  year  preceding,  al- 
though they  were  used  for  the  same  purposes,  because  the 
question  concerning  the  benefits  received  from  city  expenditures 
may  differ  from  year  to  year.2  Although  taxes  paid  for  differ- 
ent years  constitute  different  causes  of  action,  yet  the  defeat 
of  a  suit  for  one  installment  upon  a  specified  ground  will  bar 
any  other  suit  depending  upon  the  same  question.3  As  a 
building  used  exclusively  for  school  purposes  is  exempt  from 

1.  City  of  Davenport  v.  C,  R.  I.  &  2.  Tubbesing  v.  City  of  Burlington, 

P.  R.  R.  Co.,  38  Iowa  633,  639— Cole,  68  Iowa  691  (24  N.  W.  R.  514). 

J.,  dissenting.     Followed  in  Keokuk  3.  Goodenow  v.  Litchfield,  59  Iowa 

and  Western  R.  R.  B.  Missouri,  152  226  (13  N.  W.  R.  86). 
U.  S.  301,  315. 
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taxation  in  Texas,  a  judgment  that  it  is  liable  for  the  taxes  of 
one  year  is  not  conclusive  in  regard  to  the  taxes  of  another 
year,  as  the  use  may  vary.1 

A  statute  of  Kansas  provided  that  railroad  property  should 
be  assessed  for  taxation  by  a  state  board,  and  another  statute 
required  the  local  assessors  to  assess  toll  bridges.  Under  this 
statute,  the  west  half  of  a  bridge  across  the  Missouri  river,  used 
by  a  railway  company,  was  assessed  by  the  local  officer  as  a  toll 
bridge,  and  the  company  filed  a  bill  to  enjoin  its  collection 
upon  the  ground  that  it  was  railway  property,  and  had  been 
returned  to  and  assessed  by  the  state  board,  which  had  been 
paid.  The  defendant,  being  the  sheriff  of  the  county,  answered 
that  the  bridge  was  used  as  a  common  thoroughfare  for  teams, 
carriages  and  vehicles  used  in  travel  and  the  transportation  of 
men  and  merchandise,  and  by  other  railroad  companies  as  well 
as  the  complainant,  from  all  of  whom  the  latter  collected  tolls. 
After  a  trial,  this  answer  was  found  to  be  true  and  the  bill  was 
dismissed.  The  same  property  having  been  assessed  as  a  toll 
bridge  in  the  following  year,  and  a  warrant  having  been  issued 
to  the  sheriff  in  order  to  make  collection,  the  railway  com- 
pany filed  a  new  bill  to  enjoin  the  collection,  which  differed 
from  the  former  one  in  these  particulars :  The  return  made  by 
the  company  to  the  state  board  in  the  former  case  did  not  dis- 
close the  fact  that  926  feet  off  the  east  end  of  the  railway  was 
the  bridge  in  question,  whereas  the  return  in  the  following 
year  did  disclose  that  fact.  But  the  court  held  that  the  issues 
in  the  two  suits  were  the  same,  namely,  whether  or  not  the 
bridge  was  subject  to  assessment  by  the  local  assessor,  which, 
in  turn,  depended  upon  the  question  whether  or  not  the  struct- 
ure was  a  toll  bridge  within  the  meaning  of  the  Kansas  statute, 
and  therefore  the  former  decree  was  decided  to  be  a  bar.2 

Tax  title  to  different  lots. — A,  holding  a  mortgage  on 
several  lots,  brought  a  suit  against  B  to  foreclose  upon  one  of 
them,  and  his  defense  was  a  tax  title,  which,  after  a  trial,  was 

1.  Red  v.  Morris,  72  Tex.  554  (10  S.        2.  St.  Joseph  and  G.  I.  R.  Co.  v. 
W.  R.  681) .  Steele,  63  Fed.  R.  867  (11 C.  C  A.  470) . 
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sustained,  and  A  was  defeated.  He  then  sued  B  to  foreclose 
on  another  lot,  and  his  defense  being  that  he  had  another  tax 
deed  of  that,  based  on  the  same  assessment,  he  contended  that 
the  former  decree  in  his  favor  was  a  bar.  But  this  contention 
was  denied,  because,  while  the  law  might  be  followed  in  selling 
one  lot  for  taxes  it  might  not  in  another;  hence,  the  issues 
were  not  the  same.1 

Tax  values. — A  judicial  determination  of  the  value  of  prop- 
erty for  taxable  purposes  in  one  year,  is  conclusive  the  next 
year  unless  there  has  been  a  change  of  value.2  The  court  said: 
"The  adjudications  made  in  1885  and  1886  were  binding  and 
conclusive  upon  the  parties  thereto  as  to  the  value  of  the  prop- 
erty in  those  years,  and  unless  there  was  an  increase  in  its 
value  subsequently  to  those  adjudications,  and  before  the 
assessment  in  1887,  or  some  change  affecting  its  assessable 
value,  no  error  was  committed  in  giving  those  adjudications 
conclusive  effect  between  the  parties.  The  fact  that  some  of 
the  assessors  had  received  new  terms  of  office  was  unimportant. 
The  offices  and  the  officers  were  the  same,  and  we  see  no  rea- 
son to  doubt  that  the  doctrine  of  res  judicata  should  apply  to 
such  a  case,  so  far  as  above  indicated." 

§  394.  Tenancy,  time  of. — A  judgment  of  a  county  court  be- 
tween landlord  and  tenant  that  the  tenancy  was  yearly,  bars 
the  tenant  in  a  subsequent  action  from  showing  it  was  weekly.3 

Tenant  ousted. — A  finding  by  a  referee  that  a  judgment 
given  by  a  justice  of  the  peace,  ousting  a  tenant  in  summary 
proceedings,  was  reversed  in  the  county  court,  settles  no  right, 
as  it  fails  to  show  what  the  issues  were.4 

1.  Fessenden  v.  Barrett,  50  Fed.  R.  by  force  of  a  warrant  in  summary 
690.  proceedings,  issued,  after  judgment, 

2.  People,  ex  rel.  Warren,  v.  Carter,  by  a  justice  of  the  peace,  and  that  this 
119  N.  Y.  557  (23  N.  E.  R.  926).  judgment  was  reversed  by  the  county 

3.  Flitters  v.  Allfrey,  L.  R.  10  C.  P.  court.  Then  he  finds  as  a  conclusion 
29,  40.  of  law  that  the  order  of  the   county 

4.  Unglish  v.  Marvin,  128  N.  Y.  380  court,  reversing,  on  the  appeal,  the 
(28  N,  E.  R.  634).  The  court  said:  decision  of  the  justice  in  summary 
"  The  learned  referee  found  that  the  proceedings,  is  conclusive  on  the  par- 
plaintiff  was  ousted  from  the  premises  ties.     Probably   what  was  meant  by 
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§  395.  Title  to  goods  ia  assumpsit — Estoppel. — A  sued  B 
for  tools  sold  and  delivered.  The  defense  was  that  he  did  not 
purchase  them  from  A,  and  there  was  a  judgment  for  the  de- 
fendant. A  now  sued  B  for  the  use  of  the  tools,  and  the  de- 
fense was  that  C  had  sold  the  tools  to  B  and  received  his  pay, 
and  that  A,  although  he  owned  them,  stood  by  and  saw  and 
aided  the  whole  transaction,  by  which  he  was  now  estopped  to 
claim  them.  A  introduced  the  former  record  in  order  to  bar 
this  defense,  but  it  was  decided  that  it  did  not;  that  it  merely 
adjudicated  that  B  did  not  purchase  the  tools  of  A  not  that  A 
had  not  lost  his  title  by  estoppel.1 

§  396.  Title  to  goods  in  detinue  and  replevin. — If  the  title 
is  put  in  issue  in  replevin  and  determined,  it  is  res  judicata? 
and  can  not  be  contested  again  in  an  action  on  the  bond,8  nor 
in  trover  for  a  conversion.4  So,  a  judgment  that  the  defend- 
ant is  the  owner  of  the  property  and  entitled  to  its  return,  or 
to  its  value,  which  is  fixed,  concludes  the  plaintiff  as  to  owner- 
ship and  right  to  possession.5     And  if  the  plaintiff  is  defeated 

these  findings  was,  that  the  county 
court,  in  reversing  the  justice's  judg- 
ment, held  that  the  agreement  was 
valid,  and  that  that  decision  was  con- 
clusive. That  would  probably  be  so 
if  the  record  contained  the  facts  nec- 
essary to  uphold  such  a  legal  conclu- 
sion. The  judgment  of  any  court  hav- 
ing jurisdiction  of  the  parties  and  the 
subject-matter,  to  the  effect  that  the 
agreement  was  valid  and  binding 
on  them,  would,  though  manifestly 
erroneous,  conclude  the  parties  on 
that  question  in  any  subsequent  ac- 
tion; but  the  difficulty  is,  that  the 
record  fails  to  show  what  questions 
were  litigated  before  and  decided  by 
the  justice,  or  upon  what  grounds 
the  county  court  reversed  the  judg- 
ment. A  party  relying  upon  a  for- 
mer adjudication  must  show  that 
the  point  involved  was  decided  in 
it.  Whatever  the  act  may  be,  we 
have  no  right  to  say,  from  the  rec- 
ord before  us,  that  the  validity  or 


binding  character  of  the  verbal  agree- 
ment was  adjudicated  in  favor  of  the 
contention  of  the  plaintiff,  either  by 
the  justice  or  the  county  court.  The 
case  does  not  contain  the  record  of 
proceedings  in  either  court,  and  there 
is  no  finding  by  the  referee  to  show 
what  was  decided  in  the  first  instance, 
or  upon  what  ground  the  reversal  in 
the  county  court  proceeded." 

1.  Eider  v.  Fnion  India  Rubber  Co., 
4  Bosworth  169,  176. 

2.  Angel  v.  Hollister,  38  N.  Y.  378 ; 
Tuska  v.  O'Brien,  68  N.  Y.  446,  449. 

3.  Denny  v.  Reynolds,  24  Ind.  248; 
Carrw.  Ellis,  37  Ind.  465;  McFadden 
v.  Fritz,  110  Ind.  1  (10  N.  E.  R.  120) ; 
Brady  v.  Beadleston,  62  Hun  .(69  N. 
Y.  Supr.)  548  (17  N.  Y.  Suppl.  42,  42 
N.  Y.  St.  Reporter  422). 

4.  Owens  v.  Rawleigh,  6  Bush  (69 
Ky.)  656;  Claflin  v.  Fletcher,  10  Bis- 
sell  281. 

5.  Woods  t>.  Keasler,  93  Ind.  356. 
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for  want  of  title,  the  judgment  will  bar  another  action  by  him 
for  other  goods,  in  case  his  title  depends  on  the  same  evidence.1 
A  judgment  for  defendant  in  an  action  for  unlawful  detention,  if 
the  question  of  ownership  was  not  in  issue,  is  no  bar  to  an  ac- 
tion for  conversion.2  So,  a  verdict  and  judgment  in  replevin 
under  the  plea  of  non-detinet,  that  the  defendant  "did  unlaw- 
fully detain  the  goods ' '  merely  settles  the  right  to  possession, 
and  not  that  of  ownership.3  A  dismissal  of  the  action  of  re- 
plevin and  an  order  for  the  return  of  the  property,  does  not 
determine  the  question  of  title  ;*  and  it  may  be  litigated  in  a 
suit  on  the  bond,5  or  in  an  action  of  trover,6  if  the  judgment 
upon  a  trial  is  simply  that  the  plaintiff  is  entitled  to  the  pos- 
session. If  A  sues  B  to  recover  goods,  and  he  denies  A's 
title,  and  also  claims  to  hold  possession  by  virtue  of  a  me- 
chanic's lien  for  repairs,  and  there  is  a  judgment  for  B,  this 
record  will  not  bar  a  new  action  by  A  for  conversion,  because 
it  does  not  show  upon  which  issue  it  was  rendered.7 

Presumption. — In  an  action  for  conversion,  there  was  a  plea 
of  former  adjudication,  and  a  trial  and  special  finding  of  facts, 
one  of  which  was,  that,  in  an  action  of  claim  and  delivery  by 
the  plaintiff  against  the  defendant,  a  judgment  on  the  plead- 
ings in  favor  of  the  defendant  was  ordered,  on  the  ground  that, 
from  the  complaint  and  reply,  it  appeared  affirmatively  that 
plaintiff  had  no  cause  of  action.  As  the  finding  failed  to  show 
what  appeared  in  the  complaint  and  reply,  it  was  presumed 
that  they  showed  that  the  action  was  premature,  or  that  plaint- 
iff then  had  no  right  to  the  possession,  and  therefore  that  the 
merits  were  not  determined.8 

Title  in  stranger. — In  defense  to  an  action  of  replevin,  the 
defendant  pleaded  non  cepit  and  title  in  his  wife.  The  action 
was  defended  under  her  direction  and  at  her  expense,  and  there 

1.  Angel  v.  Hollister,  7  Transcript        5.  Hawley  v.  Warner,  12  Iowa  42- 
Appeals  (N.  Y.),  204,  208.  6.  Robinson  v.  Kruse,  29  Ark.  575. 

2.  Gilbreath  v.  Jones,  66  Ala.  129,        7.  Wooclworth  v.  Seymour,  22  Hun 
133.  (29  N.  Y.  Supr.)  245. 

3.  Emmons  v.  Do  we,  2  Wis.  322,  355.        8.  Woodcock   v.  Carlson,  49  Minn. 

4.  Buck  v.  Rhodes,  11  Iowa  348.  536  (52  N.  W.  R.  142). 
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was  a  verdict  that  the  goods  were  not  taken  by  the  defendant, 
and  that  they  belonged  to  the  wife  and  not  to  the  plaintiff,  on 
which  a  judgment  was  rendered  for  defendant  for  a  return. 
She  then  sued  the  plaintiff  in  the  replevin  action  for  damages 
for  taking  the  goods,  and  it  was  held  that  the  former  judgment 
was  not  conclusive  in  her  favor,  because  the  issue  tendered  in 
regard  to  her  title  simply  cast  the  burden  on  the  plaintiff  to 
show  his  title,  and  that  all  that  was  decided  was  that  he  had 
none,  not  that  she  had  any.1  But  in  a  later  case,  precisely 
similar,  in  which  the  verdict  and  judgment  were  for  the  plaint- 
iff, it  was  held  to  be  conclusive  on  the  third  person  whose  title 
was  pleaded  and  who  defended.  The  court  distinguished  the 
earlier  case  by  saying  that  in  the  present  one  the  plaintiff's 
title  was  found  to  be  good.2 

§  397.  Title  to  goods  in  trover. — A  sued  B  for  a  conversion, 
and  the  answer  was,  that  he  had  purchased  the  goods  with  his 
own  money;  that  A  never  had  any  title  to  them,  and  paid  no 
money  for  them  in  good  faith,  but  conspired  with  C  to  defraud 
him,  B.  There  was  a  trial  and  recovery  by  A.  B  then  sued 
A  and  C,  alleging  that  he,  B,  employed  C  to  buy  goods  for 
him,  and  that  C  without  authority  sold  them  to  A,  and  that 
they  wrongfully  converted  them.  It  was  held  that  the  former 
judgment  was  a  bar  so  far  as  A  was  concerned.8  In  an  action 
for  the  conversion  of  a  house,  the  defense  being  title  in  a  stran- 
ger, a  recovery  by  the  plaintiff  bars  the  same  defense  in  a  sub- 
sequent action  for  prior  use  and  occupation.4 

Slander — Theft. — If  A  sues  B  for  the  conversion  of  cloth, 
and  B  defeats  the  case  on  the  merits,  and  sues  A  for  slander  in 
charging  him  with  stealing  it,  the  former  adjudication  will  pre- 
clude A  from  showing  that  B  did  steal  it.6 

§  398.   Title  to  land  in  bankruptcy  proceedings. — If  the  title 

1.  Warfield  v.  Walter,  11  Gill  &  J„  3.  Morse  v.  Elms,  131  Mass.  151. 
81,  85.  4.  Eogers  v.  Libbey,  35  Me.  200. 

2.  McKinzie  v.  Baltimore  and  Ohio  5.  Perkins  v.  Walker,   19  Vt.    144, 
K.  R.  Co.,  28  Md.  161,  173.  148. 
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to  land  is  adjudicated  in  a  federal  court  in  bankruptcy,  that 
question  is  concluded  in  a  state  court.1 

Boundary  suit. — In  a  suit  in  Louisiana  to  determine  a 
boundary,  the  question  of  title  is  excluded,  and  therefore  is  not 
affected  by  the  judgment.2  So,  if  the  issue  in  an  action  con- 
cerning land  is  in  respect  to  the  prior  rights  of  purchasers  of 
a  designated  tract,  the  judgment  does  not  determine  the  bound- 
ary between  that  tract  and  an  adjoining  one.8 

Claim  case. — If  the  title  to  land  is  in  question  in  a  claim 
case,  the  judgment  against  the  claimant  bars  his  rights.* 

§  399.  Title  to  land  in  ejectment. — In  trespass  for  mesne 
profits,  the  recovery  in  ejectment  is  conclusive  against  the 
defendant,  as  to  title,  from  the  time  of  the  alleged  demise.5 
But  a  judgment  for  the  plaintiff  in  ejectment  concludes  noth- 
ing more  than  the  title  of  the  lessor  of  the  plaintiff  at  the  date 
of  the  demise;  and  it  does  not  involve  the  title  prior  to  that 
time,  nor  the  commencement,  nor  duration  of  the  defendant's 
title;  and,  in  a  suit  for  mesne  profits,  these  matters  must  be  es- 
tablished by  extrinsic  evidence.6 

The  supreme  court  of  New  York  ruled,  that,  as  the  failure 

1.  Smith  v.  Walker,  77  Ga.  289  (3  S.  Leon  league.  "Wood  sets  up  in  this 
E.  E.  256).  case  no  title  to  any  portion  of  that 

2.  White  v.  Purnell,  14  La.  Ann.  232.  league.     He  does  not  claim  the  land 

3.  Linney  v.  Wood,  66  Tex.  22  (17  in  controversy  under  that  grant,  but 
S.  W.  R.  244).  The  court  said :  "In  under  the  grant  toPobedano;  hence 
the  case  of  Linney  v.  Ireland,  the  the  judgment  did  not  operate  as  an 
question  was  whether  Linney  or  estoppel  as  against  Wood  in  the 
Wood  had  the  prior  right,  as  pur-  present  suit." 

chaser  from  Ireland,  to  one-half  of  4.  Dickerson  v.  Powell,  21  Ga.  143, 

the  De  Leon  league.    There  was  no  147. 

question  in  that  case  as  to  where  5.  Buntin  v.  Duchane,  1  Blackford, 
the  lines  of  the  league  were.  Lin-  56 ;  Brewer  v.  Beckwith,  35  Miss.  467,, 
ney  was  held  to  have  the  best  right  471 — conclusive  from  time  of  com- 
to  the  half  league,  no  matter  where  mencement  of  action ;  Doe  v.  Wright, 
it  might  be  located.  There  was  no  10  Ad.  &  El.  (37  E.  C.  L.)  763;  Mat- 
question  of  boundary  between  the  De  thew  v.  Osborne,  13  C.  B.  (76  E.  C. 
Leon  and  Pobedano  grants  involved  L.)  919.  Accord,  even  if  the  recovery 
in  the  case,  nor  can  we  see  how  it  is  by  default.  Wilkinson  v.  Kirby, 
could  have  been,  nor  did  the  decree  15  C.  B.  (80  E.  C.  L.)  430. 
fix  it  in  one  place  rather  than  another.  6.  Poston  v.  Jones,  2  Dev.  &  Bat. 
Linney  recovered  one-half  of  the  De  Law  294. 
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of  the  plaintiff  to  recover  in  ejectment  might  have  been  either 
because  he  was  not  entitled  to  the  possession  or  because  he  had 
no  title,  the  record  would  not  show  that  his  want  of  title  was 
adjudicated.1  And,  upon  further  appeal,  the  court  of  appeals 
decided,  that,  as  the  defense  was  simply  possession,  the  judg- 
ment for  the  defendant  did  not  affect  the  title.2 

§  400.  Title  to  land  in  foreclosure  suit. — The  first  mortgagee 
of  land  sued  to  foreclose  it  and  attempted  to  make  the  second 
mortgagee  a  party.  He  obtained  a  decree  and  sold  the  land 
and  A  became  the  purchaser.  After  that,  the  second  mortgagee 
advertised  the  land  for  sale  under  his  mortgage,  without  taking 
judicial  proceedings,  and  sold  it  to  B.  B  then  brought  an  ac- 
tion against  A  to  recover  the  land,  claiming  to  be  the  owner  in 


1.  King  v.  Townshend,  65  Hun  (72 
N.  Y.  Supr.)  567. 

2.  King  v.  Townshend,  141 N.  Y.  358 
(36  N.  E.  K.  513).  The  court  said: 
"  The  defendant  now  asserts  that  he 
held  under  the  judgment  in  ejectment 
rendered  in  Moores  v.  Townshend, 
but  that  judgment  gave  him  no  title, 
and  adjudged  none  in  him.  He  plead- 
ed none,  and  defended  on  his  posses- 
sion alone.  But  he  further  relies  up- 
on the  decision  in  that  action  as  con- 
clusive against  the  title  now  asserted 
by  the  plaintiff.  Judgment  then  went 
for  the  defendant,  and  is  described  as 
upon  the  merits.  It  settled  that 
Moores,  at  that  time  and  upon  the 
then  existing  facts,  had  no  valid 
title,  such  as  to  defeat  Townshend's 
possession.  The  judgment  established 
no  title  in  anybody,  for  the  defendant 
neither  pleaded  nor  proved  one  in  him- 
self, but  stood,  as  he  had  a  right  to 
do,  on  his  possession.  The  certifi- 
cate of  the  superior  court  shows  that 
the  plaintiff  proved  no  possession, 
either  in  himself  or  in  any  of  his 
grantors,  and  he  may  have  been  de- 
feated for  that  reason,  and  that  alone. 
But  the  present  plaintiff  has  obtained 


possession,  and  changed  the  situation. 
The  previous  adjudication  that  a  title 
in  the  air  was  bad,  does  not  destroy 
the  title  subsequently  anchored  to  the 
possession.  The  conditions  are  differ- 
ent ;  the  questions  are  not  the  same. 
The  argument  of  the  general  term 
shows,  I  think  very  fairly,  that  the 
judgment  in  ejectment  is  conclusive 
only  as  to  the  title  established  in  that 
action,  and  that  the  judgment  render- 
ed did  not  establish  any.  The  defend- 
ant pleaded  none ;  the  plaintiff  proved 
none.  If  the  court  had  decided  in 
that  case  that  the  paper  title  disclosed 
was  at  any  point  defective  or  unsound, 
the  decision  would  conclude  us,  but  it 
does  not  so  appear.  The  court  may 
have  held  it  to  be  good  in  and  of  it- 
self, provided  only  that  there  was 
possession  somewhere  under  it.  Tbere 
is  such  possession  now,  and  a  decision 
on  the  present  facts  in  favor  of  the 
plaintiff  does  not  necessarily  contra-  ' 
diet  the  previous  judgment  against  the 
grantor.  At  all  events,  the  defendant  U. 
was  bound  to  show  a  decision  which, 
in  some  of  its  essential  elements,  was 
adverse  to  and  destructive  of  the  title 
now  asserted,  but  has  not  done  so." 
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fee  simple,  and  A  claimed  the  right  to  hold  possession  under 
his  purchase.  The  decision  was  that  B  was  the  owner  in  fee, 
and  that  A  was  a  mortgagee  in  rightful  possession,  and  there- 
fore B  was  defeated.  B  then  sued  A  to  redeem  his  prior  mort- 
gage, and  A  denied  his  right  to  do  so.  He  contended  that  the 
proceedings  taken  to  foreclose  the  second  mortgage  were  void, 
and  that  B  obtained  no  title  through  them,  and  also  that  the 
second  mortgagee  had  been  made  a  party  to  the  foreclosure  of 
the  first  mortgage,  and  that  all  rights  under  it  were  thereby 
cut  off.  As  these  contentions  were  apparently  in  the  teeth  of  the 
former  decision,  his  claim  was  that  the  sole  question  contested 
in  that  case  was  his  right  to  hold  possession.  But  the  court 
said:  "  The  rule  in  every  case  is,  that  the  judgment  is  final  as 
to  every  matter  litigated  and  decided  in  the  action  having  such 
a  relation  to  the  issue  that  its  adjudication  was  necessary  to  the 
determination  of  the  issue."  *  *  *  "It  may  be  said,  to  be 
sure,  that  the  only  question  litigated  in  that  action  was  as  to 
the  right  of  possession  between  the  parties.  In  one  sense  that 
is  true;  but  the  right  of  possession  depended  upon  certain  facts 
from  which  it  was  a  legal  conclusion,  so  far  as  the  existence 
of  those  facts  was  necessary  to  enable  the  court  to  draw  that 
conclusion.  The  estoppel  extends  beyond  what  appears  on 
the  face  of  the  judgment  to  every  allegation  which,  having 
been  made  on  the  one  side,  and  denied  on  the  other,  was  at 
issue  and  determined  in  the  course  of  the  proceedings."  The 
court  also  said  that  every  point  which  was  necessarily  decided 
was  concluded,  and  said  that  it  was  "allowable  to  reason 
back  from  the  judgment  to  the  basis  on  which  it  stands  upon 
the  obvious  principle  that  if  a  conclusion  is  indisputable,  and 
could  have  been  drawn  only  from  certain  premises,  the 
premises  are  equally  conclusive  and  indisputable  with  the  con- 
clusion." Hence,  A  was  not  permitted  to  dispute  B's  title, 
nor  to  deny  his  right  to  redeem.1 

§  401.   Title  to  land  adjudicated  upon  a  guardian's  report. 

1.  Shearer  v.  Field,  27  N.  Y.  Supp.  29  (6  Misc.  R.  189). 
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— A  guardian,  having  claimed  in  his  final  report  that  land 
sold  .by  him  by  order  of  the  court  was  his  individual  property, 
the  judgment  disallowing  this  claim  and  charging  him  with 
the  proceeds,  precludes  him  from  raising  the  question  of  title 
in  a  suit  on  his  bond.1 

Title  to  land  determined  in  an  injunction  suit. — If  a 
state  sues  to  restrain  a  railroad  company  from  erecting  a  bridge 
across  a  sound  between  it  and  another  state,  a  denial  of  relief, 
upon  the  ground  that  the  bridge  is  authorized  by  act  of  con- 
gress, bars  an  action  of  ejectment  by  the  state  to  recover  the 
land  occupied  by  a  pier  of  the  bridge.2 

Title  to  land  adjudged  in  suit  on  note. — In  an  action  by 
a  vendor  against  the  vendee  to  recover  upon  a  note  given  for 
the  purchase-price,  if  the  defense  is  that  the  unpaid  balance 
has  no  consideration  because  the  title  to  a  specified  part  of  the 
land  was  in  a  third  person,  a  recovery  by  the  defendant  bars  a 
subsequent  action  of  ejectment  by  the  vendor  for  that  part.3 


1.  McAVillianis  v.  Kalbach,  55  Iowa 
110  (7  N.  W.  R.  4G3). 
•    2.  State  v.  Boiler,  47  Fed.  R.  415. 

3.  Linton  v.  Harris,  78  Ga.  265  (3  S. 
E.  R.  278) .  The  court  said :  ' '  Linton 
sold  a  plantation  to  Harris.  It  con- 
sisted of  several  lots  of  land.  He 
made  a  bond  for  titles,  and  took  a 
note  for  the  purchase-money.  The 
note  was  indorsed  by  Linton,  and 
transferred  to  Hull.  The  greater  part 
of  the  note  was  paid.  Hull  brought 
an  action  on  the  note  against  Harris 
to  recover  the  balance.  To  that 
action  Harris  pleaded  the  want  of 
title  in  Linton,  as  to  one  lot  of  the 
tract  of  land  embraced  in  the  planta- 
tion. That  litigation  was  pending  for 
some  time,  and  Linton  took  back  the 
note,  but  suffered  the  action  to  pro- 
ceed in  the  name  of  Hull,  the  holder. 
The  litigation  was  brought  to  an  end 
while  Linton  held  the  note.  He  seems 
to  have  carried  on  the  suit  in  Hull's 
name,  for  his  benefit,  and  the  result 


was,  that  Harris  obtained  a  verdict 
upon  the  plea  that  the  consideration 
of  the  note  had  failed  to  the  extent 
of  the  value  of  this  one  lot  of  land. 
That  plea  set  up  where  the  true 
title  was,  and  why  Linton  could  not 
comply  with  his  bond  as  to  that  lot, 
and  this  was  the  matter  litigated  in 
that  suit.  The  failure  to  collect  the 
balance  due  upon  that  note  was  the 
result  solely  of  deciding  that  contro- 
versy in  favor  of  Harris,  who  set  up 
an  outstanding  title  in  a  third  person, 
originating  in  a  mortgage  made  by 
Linton,  as  a  reason  for  not  paying  the 
note  in  full.  It  appears  probable  that 
the  title  was  litigated  without  making 
any  question  of  his  right  to  retain 
possession  and  still  make  the  question. 
By  waiver,  or  in  some  other  way,  the 
real  question  as  to  the  better  title  was 
entertained,  and  was  directly  deter- 
mined in  favor  of  Harris.  And  it 
was  this  alone  that  defeated  the  action 
on   the  note.    Then   Linton  brought 
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To  an  action  on  a  note,  if  the  defense  is  satisfaction  by  the 
conveyance  of  land  described,  to  which  there  is  a  reply  that 
no  such  conveyance  was  ever  made,  a  judgment  for  the  defend- 
ant vests  his  title  to  the  land  in  the  plaintiff,  and  bars  him 
from  afterwards  denying  the  plaintiff's  title.1 

§  402.   Title  to  land  settled  in  partition. — Title  settled  in 
partition  is  conclusive  in  ejectment,2  or  in  a  suit  in  equity.3 


an  action  of  ejectment  against  Harris 
for  the  lot  of  land,  reasoning  in  this 
way:  'He  bought  this  land  of  me. 
He  went  into  possession  under  a  bond 
for  titles  from  me.  He  is  in  posses- 
sion now.  He  has  been  sued  upon 
the  note.  He  has  defended  that  suit 
upon  the  ground  that  I  did  not  have 
title  to  this  lot  of  land ;  he  has  paid 
nothing  to  me  for  the  lot ;  and  yet  he 
holds  it  under  me,  having  obtained 
possession  from  me.  Therefore  I 
will  eject  him.  I  will  sue  him  upon 
my  title,  taking  advantage  of  the  rule 
that  he  can  not  dispute  it,  he  having 
entered  into  possession  under  me,  and 
holding  my  bond  for  titles ;  and  as  he 
has  not  paid  the  purchase-money,  I 
must  prevail  in  my  action  of  eject- 
ment.' That  looks  rather  strong  in 
favor  of  Mr.  Linton;  but  although 
he  was  not  a  party  on  the  record,  he 
really  conducted  the  litigation,  and 
was  trying  to  take  its  benefit  and  the 
judgment  would  bind  him  absolutely, 
in  any  subsequent  action  on  the  note. 
Now,  if  it  would  bind  him  in  another 
action  on  the  note,  we  think  he  is 
bound  anywhere  and  everywhere  that 
he  encounters  Harris  on  that  same 
question,  even  in  an  action  of  eject- 
ment. If  he  wanted  to  urge  the  fact 
that  Harris  could  not  make  the  ques- 
tion, because  holding  under  him,  he 
ought  to  have  made  this  objection  be- 
fore the  question  of  title  was  adjudi- 
cated in  the  other  action.    The  objec- 


tion would  have  been  as  efficacious 
in  the  other  action  as  in  this,  and 
if  it  was  not  waived  there,  it  must 
have  been  adjudicated.  Linton  is 
therefore  bound  in  both  actions  by 
the  result  of  the  litigation  on  this 
identical  defense  in  the  former  one." 

1.  Bradford  v.  Knowles,  78  Tex.  109 
(14  S.  W.  K.  307).  The  court  said: 
"By  the  pleadings  an  issue  was  made 
as  to  whether  or  not  the  conveyance 
of  the  land  to  plaintiffs  ever  did  take 
effect.  If  it  did,  the  note  then  sued 
on  was  discharged,  because  the  title  to 
the  land  now  in  controversy  had  been 
conveyed  to  and  vested  in  plaintiffs 
by  the  owner  of  the  land,  or,  at  least, 
such  title  as  the  maker  of  the  deed 
could  convey.  If  it  did  not,  plaintiffs 
were  entitled  to  a  judgment  for  the 
amount  of  their  note.  Between  the 
parties  to  that  suit  the  judgment  as 
much  settled  that  the  land  had  been 
conveyed  to  plaintiffs,  as  it  did  that 
they  could  not  recover  upon  the 
note.  The  record  of  the  first  suit 
shows  that  a  controversy  existed  as 
to  whether  or  not  the  plaintiffs  owned 
an  unpaid  note  or  the  land.  It 
was  only  because  the  land  had  been 
conveyed  to  them  to  discharge  it,  that 
they  were  precluded  from  recovering 
on  the  note." 

2.  Hancock  v.  Lopez,  53  Cal.  362 ; 
Janes  v.  Brown,  48  Iowa  568. 

3.  Hicks  v.  Chapin,  67  111.  375. 
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But  if  the  court  has  no  jurisdiction  over  the  title,  like  the  pro- 
bate court  in  Texas,1  of  course  its  decree  can  not  affect  it. 

Real  action. — A  judgment  in  a  real  action  that  the  title  of 
the  plaintiff  is  invalid  bars  an  action  of  trespass  by  virtue  of 
the  same  title.2  A  judgment  for  the  defendant  in  a  writ  of  en- 
try is  conclusive  evidence,  in  a  subsequent  suit,  that  he  had 
the  title,  but  not  that  he  was  entitled  to  the  possession  if  that 
was  not  in  issue.3 

Removing  cloud. — In  case  the  title  to  land  is  put  in  issue  and 
decided  in  a  suit  to  remove  a  cloud,  the  title  will  be  res  judi- 
cata.11 

§  403.  Title  to  land  in  replevin. — If  A  replevies  logs  from 
B,  and  the  dispute  is  upon  which  side  of  the  boundary  line 
between  their  lands  they  were  cut,  a  judgment  in  favor  of  B 
will  bar  a  new  action  of  replevin  against  him  by  A  for  other 
logs  cut  in  the  same  place.5  In  the  Wisconsin  case  cited,  the 
court  said :  "A  judgment  in  favor  of  the  defendants  in  the 
replevin  action,  upon  the  question  of  title  to  the  logs, will  be  con- 
clusive, not  only  as  to  the  res  of  that  case,  but  as  to  all  further 

1.  Mayo  v.  Tudor,  74  Tex.  471  (12  table  title,  and,  if  the  issue  is  taken 
S.  W.  R.  117).  upon  his  title,  must  prove  it  as  laid. 

2.  Merrill  v.  Stowe,  (Me.)  3  Atl.  There  is  nothing  peculiar  to  the  pro- 
R.  649.  ceeding  by  bill  to  cancel  clouds  upon 

3.  Stevens  v.  Taft,  8  Gray t  (74  Mass.)  titles,  by  reason  of  which  a  greater 
419.  or  less  force  should  be  given  to  the 

4.  Chiles  v.  Champenois,  69  Miss,  decisions  of  the  courts  on  such  bills. 
603  (13  S.  R.  840).  The  court  said:  Whether  one  proceeds  in  equity  to 
"The  decision  in  the  former  suit  was  cancel  as  a  cloud  the  adversary  title, 
a  conclusive  adjudication  against  Mrs.  or  brings  an  action  at  law  to  recover 
Chiles'  title  as  to  the  interest  in  the  on  the  legal  title,  the  judgment  of  the 
lands  sold  by  Gallagher  to  Cameron,  court  upon  the  issues  presented  must 
Her  title  was  put  in  issue  by  the  be  equally  conclusive.  In  either  case, 
pleadings,  and  as  to  the  land  owned  a  court  of  competent  jurisdiction  ap- 
by  Cameron  was  decided  against  her  plies  the  law  to  the  facts  proved  and 
because  of  defect  of  proof.  It  is  set-  involved  in  the  material  issue  on 
tied  by  an  unbroken  line  of  decisions  which  the  right  of  the  parties  rests, 
in  this  state  that  a  person  proceeding  in  and  this  is  adjudication." 

equity  to  procure  a  cancellation  of  a  5.  Stewart  v.   M'Farlane,    1   Allen 

cloud  upon  his  title  must  aver  in  his  (New  Brunswick)  233.     Accord,  "Wolf 

bill  that  he  is  the  owner  of  the  prop-  River  Lumber  Co.  v.  Brown,  88  "Wis.- 

erty,  either  by  a  good  legal  or  equi-  638  (60  N.  W.  R.  996). 
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litigation  between  the  same  parties  touching  the  same  subject- 
matter,  though  the  res  itself  may  be  different."  This  quotation 
illustrates  how  confusion  is  introduced  into  the  law  by  the 
misuse  of  words.  As  "res"  and  "subject-matter"  mean  the 
same  thing,  they  could  not  be  the  same  and  also  different.  What 
the  court  meant  was,  that,  if  an  issue  concerning  the  title  to  land 
was  made  and  determined  in  an  action  of  replevin  for  logs, 
the  same  issue  could  not  be  contested  again  in  another  action 
between  the  same  parties,  although  the  res  or  subject-matter 
might  be  different. 

A  judgment  for  the  plaintiff  in  replevin  for  a  deed  of  land, 
does  not  show  his  title  to  the  land  if  it  appears  neither  by  the 
record  nor  by  parol  that  the  title  was  passed  upon.1  The  court 
said  :  "Is  the  plaintiff  estopped  to  maintain  her  rights  by  the 
judgment  in  the  action  of  replevin,  whereby  the  defendant  es- 
tablished against  her  his  right  to  the  possession  of  the  deed? 
The  title  to  the  land  could  not  be  tried  directly  in  the  action  of 
replevin,  which  lies  only  for  personal  chattels.  Even  though 
the  title  to  land  might  be  inquired  into  incidentally,  for  the 
purpose  of  determining  the  ownership  of  chattels,  it  is  suffi- 
cient to  say,  in  the  present  case,  that  it  is  not  shown,  either  by 
the  record  or  by  parol  evidence,  that  the  title  to  the  land  was, 
in  fact,  put  in  issue,  tried,  passed  upon,  or  in  anyway  brought 
in  question,  in  that  action ;  and  the  judgment  can  not  have 
the  effect  to  estop  her  from  asserting  her  true  title  now." 

Tax  proceedings. — A  decree,  placing  a  purchaser  at  a  tax 
sale  in  Louisiana  in  possession  of  land,  does  not  affect  the  title 
of  the  defendant.2  The  court  said:  "The  suit  and  judgment 
referred  to  and  relied  upon  as  supporting  the  plea  of  res  judi- 
cata, was  not  a  proceeding  which  involved  the  title  of  the 
defendant.  The  only  question  that  was  adjudicated  was 
possession  and  not  ownership,  and  of  which  the  tax  title 
furnished  the  only  evidence.  Notwithstanding  the  judgment 
decreed  the  defendant  entitled  to  be  placed  in  possession,  it  left 
the  defendant  in  that  suit  free  to  sue  for  the  revocation  of  the 
title  upon  which  the  judgment  was  founded." 

1.  Daggett  v.  Daggett,  143  Mass.  516  2.  Prescott  v.  Payne,  44  La.  Ann 
(10  N.  E.  R.  311).  650  (11  S.  R.  140). 
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§  404.   Title  to  land  in  trespass  quare  clausum  fregit. — If 

the  title  to  land  is  put  in  issue  and  determined  in  an  action  of 
trespass  q.  cl.  fr.  it  is  concluded  in  Colorado,1  Illinois,2  Ken- 


1.  Williams  v.  Hacker,  16  Colorado 
113  (26  Pac.  K.  143) .  The  court  said : 
"  Williams  brought  this  action  against 
Hacker  to  recover  a  strip  of  land  on 
the  east  side  of  lot  5,  in  the  town  of 
Boulder.  The  strip  was  about  seven 
feet  wide  and  ran  the  length  of  the 
north  half  of  lot  5  as  the  town  was 
originally  platted.  The  defendant 
claimed  that  it  was  a  portion  of  lot  4. 
The  strip  adjoined  lot  4  on  the  west, 
and  lot  5  on  the  east,  and  was  a  part 
of  one  or  the  other  according  to  the 
determination  of  the  lines  of  the  two 
lots.  The  town  was  laid  out  in  the 
early  days  of  Colorado,  and  the  mon- 
uments by  which  the  exact  location  of 
the  various  lots  might  be  determined 
had  disappeared,  and  at  the  date  of 
the  trial  could  neither  be  found  nor 
located.  Neither  side  was  able  to  in- 
troduce proof  which  would  establish 
with  certainty  the  lines  of  either  of 
the  lots  according  to  the  original  sur- 
vey, and  which  would  exactly  deter- 
mine the  locus  of  the  strip  which  both 
claimed.  Testimony  was  offered  by 
both  parties  upon  the  subject,  but  it 
is  unnecessary  to  decide  what  the  facts 
may  be,  in  order  to  reach  a  satisfac- 
tory conclusion.  The  application  of 
a  well-established  principle  to  the  as- 
certained facts  of  this  controversy 
will  settle  the  rights  of  the  parties. 
During  the  progress  of  the  trial,  the 
defendant  offered  in  evidence  the  rec- 
ord in  a  case  previously  tried  in  that 
court  between  these  parties.  The 
testimony  was  rejected,  and  upon 
this  ruling  error  is  assigned.  Wheth- 
er or  not  it  was  error  for  the  court  to 
refuse  to  admit  the  testimony,  rests 
solely  upon  the  conclusion  which  may 
be  reached  concerning  the  identity  of 


the  parties  to  the  two  actions,  and 
concerning  the  subject-matter  of  the 
issue  joined  in  the  other  suit.  In  the 
accurate  and  forcible  language  of  Lord 
Ellenborough  in  the  Outram  case,  it 
is  the  law  that  a  recovery  in  any  one 
suit  upon  issue  joined  on  matter  of 
title,  is  conclusive  upon  the  subject- 
matter  of  that  title.  According  to 
that  learned  authority,  it  was  of  little 
concern  in  what  sort  of  a  suit  the 
issue  might  be  presented.  If  the  issue 
was  tendered,  excepted,  tried  and  de- 
termined, the  adjudication  was  con- 
clusive. The  rule  was  based  on  the 
broad  ground  of  estoppel ;  not  an  es- 
toppel proceeding  from  the  recovery, 
but  growing  out  of  and  created  by  the 
matter  alleged  by  the  party,  and  upon 
which  the  recovery  proceeded.  The 
estoppel  was  the  legitimate  fruit  of 
the  tree  which  the  pleader  had  plant- 
ed and  cultivated.  The  only  inquiry 
was  as  to  the  identity  of  the  parties 
and  the  issues.  Whenever  it  was  ap- 
parent from  the  record  that  they  were 
one  and  the  same,  the  record  afforded 
conclusive  evidence  in  relation  to  the 
title  in  any  subsequent  litigation  over 
the  original  subject-matter.  They 
were  adjudged  concluded  from  con- 
tending to  the  contrary,  because  the 
fact  had  been  once  distinctly  put  in 
issue,  and  solemnly  adjudged.  Out- 
ram v.  Morewood,  3  East  346 ;  Small 
v.  Haskins,  26  Vt.  209;  Burt  v.  Stern-' 
burgh,  4  Cow.  559;  Dunckle  v.  Wiles, 
6  Barb.  515,  11  N.  Y.  420.  In  nearly 
all  the  cases  which  uphold  this  rule, 
the  former  action  was  in  trespass,  and 
much  learning  was  employed  to  estab- 

2.  Elson  v.  Comstock,  150  111.  303  (37 
N.  E.  R.  207). 
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lish  either  the  universality  of  the  rule 
or  its  right  application  to  the  facts  of 
the  particular  controversy.  Whether 
the  former  suit  and  judgment  were 
pleaded  in  bar,  or  offered  as  evidence 
of  title,  the  result  was  the  same,  and 
it  was  competent  testimony  in  either 
case.  They  were  all  agreed  that  the 
estoppel  arose,  and  furnished  conclu- 
sive evidence  of  title,  wherever  the 
title  was  in  issue.  Of  course,  it  was 
conceded  that  in  an  action  of  trespass 
the  question  of  possession^,  or  rather 
the  right  of  possession,  was  often  the 
only  basis  upon  which  the  right  of 
action  rested ;  and  that  the  Ttle,  there- 
fore, was  not  necessarily  concerned. 
But,  as  Lord  Ellenborough  said,  this 
fact  makes  no  difference  whatsoever 
in  the  application  of  the  doctrine  to 
cases  in  which  the  title  was  involved. 
He  held,  broadly,  that  the  judgment 
in  every  species  of  action  was  final 
for  its  own  proper  purpose  and  object ; 
and  that  every  species  of  judgment, 
from  one  in  an  action  of  trespass  to 
one  upon  the  right  of  property,  was 
equally  conclusive  upon  its  own  sub- 
ject-matter by  way  of  bar  to  future 
litigation  for  the  thing  decided.  If 
the  issue  in  the  suit  raised  the  ques- 
tion of  title,  and  the  fact  was  found 
against  it,  this  finding  created  an  es- 
toppel which  bound  the  parties  and 
their  privies.  It  remains,  therefore, 
to  determine  whether  or  not  the  rec- 
ord of  the  former  action  showed  that 
the  issue  of  title  had  once  been  tried  be- 
tween the  parties  and  that  the  plain- 
tiff, therefore,  had  the  right  to  tender  it 
as  evidence,  or  as  conclusive  evidence, 
upon  the  question.  The  record  ac- 
cording to  the  offer  as  preserved,  con- 
tained the  complaint,  answer,  replica- 
tion and  the  judgment.  The  offer  as 
made  by  the  plaintiff  was  broad  enough 


to  include  the  tender  of  proof  of  the 
identity  of  the  premises  in  controversy, 
regardless  of  the  issue  raised  in  the 
record  itself.  In  the  case  before  us, 
the  identity  of  the  premises  is  clearly 
apparent  from  the  papers  themselves. 
That  suit  was  brought  by  the  plaintiff 
in  this  action,  against  the  present  de- 
fendant, to  recover  the  damages  re- 
sulting from  the  forcible  removal  of 
the  boundary-line  fence  previously 
erected  along  the  eastern  boundary, 
which  was  thus  made  a  new  eastern 
boundary  for  lot  5.  "Williams  set  up 
in  his  complaint  that  he  was  the  own- 
er in  fee  of  all  the  ground  from  which 
the  fence  had  been  removed,  and  of 
that  upon  which  it  had  again  been 
placed.  He  deraigned  his  title  from 
the  United  States  by  a  chain  of  mesne 
conveyances  ending  in  himself.     He 

1.  Eobinson  v.  Sutton,  2  A.  K.  Mar- 
shall (9  Ky.)304. 

2.  Moran  v.  Mansur,  63  N.  H.  377. 

3.  Burt  v.  Sternburgh,  4  Cowen  559 
(15  Am.  D.  402)  ;  Dunckle  v.  Wiles,  5 
Denio  296 ;  Dunckel  v.  Wiles,  11  N.  Y. 
420;  Hailey  v.  Ano,  136  N.  Y.  569  (32 
N.  E.  R.  1068,  32  Am.  St.  E.  764)  — 
reversing  Hailey  v.  Ano,  62  Hun  (69 
N.  Y.  Supr.)  618  (16  N.  Y.  Suppl.  589). 
The  court  of  appeals  said :  "  It  is  set- 
tled in  this  state  that,  under  an  issue  of 
soil  and  freehold  in  an  action  of  tres- 
pass quare  clausum  f regit,  the  verdict 
and  judgment  on  that  issue  determine 
the  title  as  between  the  parties  at  the 
time  of  the  alleged  trespass,  and  that 
in  a  subsequent  action  of  trespass  be- 
tween the  same  parties,  in  which  the 
same  title  is  put  in  issue,  the  former 
judgment  is  conclusive." 

4.  Stevens  v.  Hughes,  31  Pa.  St.  381, 
384. 
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Carolina/  Tennessee,2  and  in  the  courts  of  the  United  States,8 
England,4  and  New  South  "Wales,5  while  the  contrary  is  true 
in  Massachusetts6  and  Michigan.7  A  few  of  these  cases  need 
special  notice.  Thus,  in  the  Tennessee  case,8  the  question  of 
title  being  in  issue  in  trespass,  a  decision  that  a  spring  was  on 
the  plaintiff's  side  of  the  line  was  held  to  prevent  the  defend- 
ant, in  a  new  action,  from  showing  that  it  was  on  his  side. 
And  precisely  the  same  point  was  decided  the  same  way  in  re- 
spect to  a  bed  of  ore  by  the  case  cited  from  the  Supreme  Court 


averred  that,  at  the  time  of  the  injury- 
complained  of,  the  premises  were  in 
the  possession  of  one  Snell,  who  was 
his  yearly  tenant  in  its  occupation. 
After  setting  out  the  method  of  the 
removal,  the  digging  of  the  post-holes, 
the  injury  to  the  freehold,  and  the 
waste  committed  thereby,  he  prayed 
damages.  The  defendant,  Hacker, 
accepted  the  issue,  denied  Williams' 
title,  but  admitted  the  doing  of  the 
acts  which  the  plaintiff  alleged  as  his 
particular  injury.  Not  content  with 
this,  the  defendant  tendered  a  further 
issue  of  a  title  in  himself  to  the  par- 
ticular strip  of  ground,  which  belong- 
ed to  either  one  lot  or  the  other,  and 
therefore  either  to  Hacker  or  to  "Wil- 
liams, as  the  line  might  be  found  to 
run.  The  replication  took  issue  upon 
Hacker's  title  thus  asserted.  "Upon 
these  issues  there  was  a  finding  for  the 
plaintiff,  Williams,  and  a  judgment 
followed  in  his  favor,  which  stands 
unreversed.  That  this  judgment  ad- 
judicated the  title  to  the  strip  of 
ground  can  scarcely  be  disputed.  The 
boundaries  of  the  strip  are  given  by 
metes  and  bounds  in  the  complaint  in 
the  original  suit,  and  these  are  iden- 
tical with  the  description  of  the  ground 
which  is  contained  in  the  complaint  in 
the  present  action.  Further  proof  of  the 
identity  of  the  locus  in  quo  in  the  one 


suit  would  hardly  have  been  neces- 
sary, though  under  the  offer  it  might 
have  been  made,  had  it  been  deemed 
at  all  essential ;  but  the  identity  is  so 
far  apparent  to  the  court  from  the  in- 
spection of  the  two  records,  that  it  is 
impossible  to  do  otherwise  than  hold 
that  the  trial  court  committed  an  error 
in  the  refusal  of  these  proofs." 

1.  Shettlesworth  v.  Hughey,  9  Eich. 
Law  387;  Parker  v.  Legett,  12  Rich. 
Law  198,  200;  Parker  v.  Leggett,  13 
Eich.  Law  171. 

2.  Warwick  v.  Underwood,  3  Head 
(40  Tenn.)  238  (75  Am.  D.  767). 

3.  Campbell  v.  Rankin,  99  XJ.  S.  261, 
263. 

4.  Outram  v.  Morewood,  3  East 
346,  3-34 ;  Whittaker  v.  Jackson,  2  H. 
&  C.  926,  931. 

5.  Pitt  v.  Cobcroft,  2  New  South 
Wales  S.  C.  E.  314 ;  Wichern  v.  David- 
son, 11  New  South  Wales  S.  C.  E.  129. 

6.  Standish  v.  Parker,  2  Pick.  (19 
Mass.)  20  (13  Am.  D.  393) ;  Arnold  v. 
Arnold,  17  Pick.  (34  Mass.)  4;  Wade 
v.  Lindsey,  6  Mete.  (47  Mass.)  407, 
411;  Johnson  v.  Morse,  11  Allen  (93 
Mass.)  540;  Morse  v.  Marshall,  97 
Mass.  519,  523;  White  v.  Chase,  128 
Mass.  158. 

7.  Keyser  v.  Sutherland,  59  Mich. 
455  (26  N.  W.  E.  865,  869). 

8.  Warwick  v.  Lnderwood,  siipra. 
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of  the  United  States.1  The  case  from  East  was  an  action  of 
trespass  for  digging  and  carrying  away  coal,  and  the  plea  was 
justification  on  account  of  title  to  the  land.  A  recovery  by  the 
plaintiff  was  held  to  estop  the  defendant  from  raising  the  same 
issue  in  a  new  action  for  a  subsequent  trespass.2  The  case 
from  Allen  was  this :  In  trespass  for  cutting  and  carrying 
away  a  tree,  the  only  question  litigated  was  the  title  to  the  land 
where  it  stood.  But  in  a  subsequent  writ  of  entry,  in  which 
this  judgment  was  pleaded  as  a  bar,  the  court  said:  "The 
point  in  which  the  defense  fails  is  this :  that  the  seizin  which 
is  in  issue  in  the  writ  of  entry  could  not  have  been  in  issue  in 
the  former  action.  The  judgment  in  that  action  was  conclu- 
sive on  all  that  was  adjudged  in  it;  which  was  only  the  right 
of  possession,  and  not  of  seizin."8  In  another  similar  case  in 
that  state,  the  plea  being  "that  a  part  of  the  close  mentioned 
in  the  plaintiff's  writ  was  the  soil  and  freehold  of  the  defend- 
ant," and  a  denial  that  he  entered  any  other  part  of  the  close, 
a  judgment  for  the  defendant  did  not  establish  a  right  to  any 
particular  portion  of  the  premises,  except  the  part  upon  which 
that  trespass  was  committed.4  And  in  128  Massachusetts  it  is 
decided  that  if  the  question  of  title  is  tried  in  an  action  of  tres- 
pass quare  clausum  fregit,  the  judgment  is  "  competent  evi- 
dence" of  title  in  a  subsequent  action  to  recover  the  land 
"even  if  it  does  not  operate  as  a  conclusive  estoppel."5  So,  it 
is  held  in  Delaware,  that,  in  a  second  action  for  a  continued 
trespass,  the  recovery  in  the  first  action  is  conclusive  only  as 
to  the  fact  and  date  of  the  trespass  and  of  plaintiff's  possession 
at  that  time;6  and  that  it  is  evidence,  but  not  conclusive,  of 
the  title.7 

In  Michigan,  the  supreme  court  holds  that  a  decision  on  the 
question  of  title,  in  an  action  of  trespass  quare  clausum  fregit, 
is  not  binding  in  an  action  of  ejectment,  because  in  the  former 
only  one  trial  is  allowed  as  a  matter  of  right,  while  in  the  lat- 

1.  Campbell    v.    Rankin,   99  TJ.  S.        5.  White  v.  Chase,  supra. 

261,  263,  supra.  6.  Stean  v.  Anderson,  4  Harrington 

2.  Ontram  v.  Morewood,  supra.  209. 

3.  Johnson  v.  Morse,  supra.  7.  Nivin   v.  Stevens,  5  Harrington 

4.  Morse  v.  Marshall,  supra.  272,  277. 
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ter  the  statute  allows  two  ;  and  that  to  give  the  former  action 
that  effect  would  be  to  fritter  away  the  statutory  right  given  in 
the  latter.1 

§  405.  Title  to  land  in  trespass  q.  cl.  fregit,  what  does 
not  put  it  in  issue. — A,  having  been  dispossessed  of  land  by 
B,  conveyed  it  to  C  for  the  express  purpose  of  enabling  him  to 
regain  the  possession.  C  took  and  carried  away  hay  cut  on  the 
land,  for  which  B  sued  him  in  trespass,  and  he  justified  on  his 
title,  but  there  was  a  judgment  for  B.  A  then  sued  B  to  re- 
cover possession,  and  B  contended  that  his  judgment  against 
C  was  a  bar,  but  this  was  denied,  because  that  action  did  not 
put  the  title  in  issue.2 

In  an  action  for  trespass  upon  land  in  Kentucky,  the  plaint- 
iff having  alleged  that  he  was  the  owner  and  in  possession,  and 
the  answer  being  a  mere  denial  of  the  alleged  trespass,  and  the 
court  having  instructed  the  jury  to  find  for  the  plaintiff  if  the 
trespass  was  committed  upon  his  side  of  the  boundary  line  be- 
tween him  and  the  defendant,  otherwise  to  find  for  the  defend- 
ant, a  verdict  and  judgment  for  the  latter  does  not  establish  his 
title  to  the  land  because  it  was  not  in  issue.8   Of  course  it  is  not 

1.  Keyser  v.  Sutherland,  supra.  quare  clausum  /regit;   for,  though  the 

2.  Carver  v.  Staples,  52  Conn.  21.  plaintiff  alleged  in  his  petition  that 

3.  Walker  v.  Leslie,  90  Ky.  642  (14  S.  he  was  the  owner,  having  undisputed 
W.  R.  682).  The  court  said :  "It  was  possession  to  a  described  line,  he  might 
stated  by  the  plaintiff  in  his  former  have  maintained,  just  as  effectively, 
petition,  that  he  was  owner  and  in  the  action  without  as  with  title.  It  is 
possession  of  the  same  land  now  in  con-  true,  one  of  the  instructions  given  on 
troversy,  and  that  the  defendant  un-  the  trial  may  be  reasonably  inter- 
lawfully,  with  force  and  arms,  entered  preted  as  requiring  the  jury  to  de- 
and  tore  down  and  removed  a  portion  termine  the  actual  location  of  the 
of  his  fence,  by  reason  of  which  he  division  line  between  the  two  tracts, 
was  deprived  of  the  use  of  the  land, and  and  to  find  for  the  plaintiff  or  defend- 
sustained  damage,  for  which  judg-  ant,  according  to  their  belief  from  the 
ment  was  prayed.  The  answer  con-  evidence,  as  to  such  location.  But,  as 
tained  simply  a  denial  of  the  al-  the  defendant  did  not,  in  his  answer, 
leged  trespass.  Consequently,  no  is-  deny  the  existence  of  that  line  as  de- 
sue  involving  either  title  to  or  bound-  scribed  in  the  petition,  nor  set  up  any 
ary  of  the  land  was  made  or  could  claim  of  title  to,  or  possession  of,  the 
have  been  legally  tried  and  deter-  land  upon  which  he  was  alleged  to 
mined  in  that  action,  which  was  in  have  unlawfully  entered,  he  was  not 
the  nature  of  an  action  of  trespass  entitled  to  a  verdict  upon  any  other 
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concluded  if  not  in  issue.1  In  trespass  q.  cl.  fr.  in  North  Caro- 
lina, a  judgment  for  plaintiff  over  the  general  issue  is  no  evi- 
dence as  to  title  in  a  new  action.2  In  another  action  of  that 
kind,  in  the  same  state,  the  answers  were  the  general  issue  and 
liberum  tenementum,  the  reply  was  that  the  land  was  not  the  de- 
fendant's freehold,  and,  after  a  trial  on  the  merits,  there  was  a 
judgment  for  the  plaintiff  for  damages.  The  plaintiff  after- 
wards brought  ejectment,  and  the  question  was  whether  or  not 
the  prior  judgment  was  conclusive  in  his  favor  ;  but  it  was 
held  that  it  was  not,  because  the  finding  for  the  plaintiff  upon 
the  answer  of  general  issue  was  that  he  was  in  possession  and 
entitled  to  recover  against  a  wrong-doer,  and  that  the  defendant 
had  committed  the  trespass  complained  of  unless  he  had  the 
title,  which  the  finding  on  the  special  plea  negatived,  but  it  did 
not  follow  that  the  title  was  in  the  plaintiff,  which  was  neces- 
sary in  order  to  maintain  ejectment.  The  decision  would  have 
been  the  same  if  neither  had  had  the  title.3  An  adjudication 
in  trespass  q.  cl.  fr.  is  not  conclusive  in  a  writ  of  entry,  as  it 
merely  shows  that  the  plaintiff  had  a  right  to  the  possession  of 
some  part  of  the  premises.4  The  court  said  :  "The  judgment 
in  the  former  trespass  suit  is  not  conclusive.  The  record  shows 
only  that,  as  between  the  plaintiff  and  defendant,  the  right  of 
possession  to  the  whole  or  a  part  of  the  premises  described  was 
in  the  plaintiff  at  the  time  of  the  alleged  trespass.  It  does  not 
further  show  what  was  in  issue,  or  what  was  the  basis  of  the 
finding  in  that  suit.  A  judgment  is  conclusive  only  upon  the 
matter  which  was  directly  in  issue  upon  the  former  trial.  The 
fact  that  the  premises  and  boundaries  in  the  writ  of  entry  are 
the  same  as  described  in  the  trespass  suit,  does  not  show  that 

than  the  single  issue  made  by  the  Masten  v.  Olcott,  24  Hun  (31  N.  Y. 

pleadings ;  nor  can  the  judgment  dis-  Supr.)  587. 

missing  the  action,  in  pursuance  of  a  2.  Bennett   v.   Holmes,    1    Dev.  & 

simple  verdict  for  the  defendant,  be  Bat.  Law  486. 

treated  as  conclusive  of  any  other  than  3.  Stokes  v.  Fraley,  5  Jones'  Law 

the  question  whether  or  not  the  de-  377. 

fendant  committed  the  particular  acts  4.  Hunter  v.  Carroll,  —  N.  H.  —  (29 

Complained  of  in  the  petition."  Atl.  R.  639). 
1.  Hargus  v.  Goodman,  12  Ind.  629; 
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the  matter  in  issue  is  the  same,  or  what  matters  were  necessarily 
determined  in  that  action." 

In  trespass  to  try  titles,  if  the  plaintiff  recovers  because  de- 
fendant is  his  tenant,  the  title  is  not  affected.1 

§  406.  Title  to  land  in  water-rights  cases. — In  an  action  to 
recover  damages  caused  by  back-water,  if  the  plaintiff's  title  is 
contested  and  decided,  that  question  is  set  at  rest  in  future  ac- 
tions.2 

Title  to  pew  in  church. — A  petition  "to  be  declared  and 
recognized  as  entitled  during  his  natural  life  to  the  use  of  two 
pews"  in  a  church,  by  virtue  of  a  resolution  of  the  church 
wardens  made  in  1843,  is  not  barred  by  a  judgment  against 
him  on  a  petition  "to  be  declared  and  recognized  as  the  lawful 
owner"  of  the  same  pews,  by  virtue  of  a  resolution  of  the  ward- 
ens made  in  1819,  because  they  are  founded  on  different  titles 
and  the  rights  claimed  are  not  the  same.  * 

§  407.  Trust. — If  all  the  rights  of  the  defendants  touching 
a  trust  were  in  issue  and  decided,  that  bars  a  future  suit  by 
them.4 

Trust  or  no  trust. — The  trustee  of  an  insolvent  bank  sued 
a  person  for  an  alleged  debt,  and  he  filed  a  cross-petition  alleg- 
ing that  he  had  placed  a  draft  in  the  hands  of  the  bank  for  col- 
lection and  that  it  had  collected  it.  After  a  trial,  a  judgment 
was  rendered  in  his  favor  "that  the  defendant  recover  of  the 
plaintiff,  as  trustee,"  a  sum  specified,  being  the  amount  of  the 
draft  and  interest.  He  issued  an  execution  on  this  judgment, 
and  caused  it  to  be  levied  on  the  individual  property  of  the 
trustee,  which  execution  and  levy,  the  court,  upon  motion  of 
the  trustee,  after  a  hearing,  quashed,  and  it  also  ordered  that 
no  further  execution  should  issue  except  for  the  amount  of  the 
dividends  that  should  be  declared.    The  defendant  having  died, 

1.  Linberg  v.  Finks,  — Tex.   Civil  3.  Cantrelleu.  Roman  Catholic  Con- 
App.  —  (25  S.  W.  R.  789).  gregation,  16  La.  Ann.  442. 

2.  Jones  v.  Weathersbee,  4    Strob-  4.  Chesapeake  and  Ohio  Canal  Co. 
hart's  Law  50  (51  Am.  D.  653)  ;lCobb  v.  Gittings,  36  Md.  276,  299. 

v.  Smith,  38  Wis.  21,  31. 
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his  executors  brought  a  suit  in  equity  to  have  the  proceeds  of 
the  draft  applied  to  the  payment  of  the  judgment  rendered 
upon  it,  upon  the  ground  that  the  transaction  was  a  trust.  The 
trustee  contended  that  both  the  original  judgment  against  him 
"as  trustee,"  and  the  action  of  the  court  in  quashing  the  exe- 
cution and  in  ordering  that  no  new  one  should  issue  excej3t  for 
the  dividends  declared,  barred  this  suit.  But  it  was  held  that 
the  original  judgment  against  him  "as  trustee"  did  not  neces- 
sarily import  that  it  was  payable  out  of  dividends,  and  that  the 
only  question  determined  on  the  motion  to  quash  was,  that  the 
trustee  was  not  individually  liable — the  qualification  that  new 
executions  should  issue  only  for  dividends  declared,  being  sur- 
plusage; hence,  his  contention  was  denied.1  In  a  suit  against 
a  city  to  quiet  title,  if  the  question  contested  is  whether  or  not 
the  city  held  the  legal  title  in  trust  for  the  people  of  the  state, 
a  judgment  against  the  city  bars  any  further  claim  by  it  as  such 
trustee.8 

§  408.  Trust,  technical  or  implied. — A  complaint  alleged 
that  the  plaintiff  had  transferred  bonds  to  the  defendant  "as 
his  agent  and  broker,  in  a  fiduciary  capacity,"  to  be  held  sub- 
ject to  his  order,  and  that  the  defendant,  without  plaintiff's 
permission,  "  fraudulently  and  willfully  sold,  disposed  of,  and 
misapplied  the  said  bonds"  and  refused  to  redeliver  them  upon 
demand.  After  a  trial,  all  these  allegations  were  found  to  be 
true,  and  it  was  specifically  found  that  the  bonds  had  been  re- 
ceived in  a  fiduciary  capacity,  and  that  they  were  fraudulently 
and  willfully  sold,  disposed  of,  and  misapplied.  Upon  this 
finding  a  judgment  was  rendered  for  the  value  of  the  bonds. 
The  defendant  having  received  a  discharge  in  bankruptcy, 
asked  for  an  order  to  enjoin  the  plaintiff  from  enforcing  hi? 
judgment.  As  the  discharge  did  not  affect  debts  created  "while 
acting  in  a  fiduciary  capacity"  or  created  by  fraud,  the  ques^ 
tion  arose  whether  or  not  the  issue  contemplated  by  the  bank* 

1.  Jones  v.  Kilbreth,  49  O.  8t.  401,     (29  Pac.  R.  54;  27  Am.  St.  R.  186, 
413.  191) ,  citing  San  Francisco  v.  Holladay, 

2.  People  v.  Holladay,  93  Cal.  241    76  Cal.  18. 
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rupt  act  was  the  same  as  that  decided  in  the  judgment.  The 
"fiduciary  capacity"  mentioned  in  that  act  meant  a  technical 
trust  and  not  merely  one  implied  by  law;  and  in  like  manner 
the  "fraud"  mentioned  meant  active  and  express  as  distin- 
guished from  constructive.  The  court  said  :  "The  conclusive 
character  of  a  judgment  extends  only  to  identical  issues,  and 
they  must  be  such,  not  merely  in  name,  but  in  fact  and  sub- 
stance. If  the  vital  issue  of  the  later  litigation  has  been  in 
truth  already  determined  by  an  earlier  judgment,  it  can  not 
again  be  contested,  but  if  it  has  not,  if  it  is  intrinsically  and 
substantially  an  entirely  different  issue,  even  though  capable 
of  being  described  in  similar  language,  or  by  a  common  form 
of  expression,  then  the  truth  is  not  excluded,  and  the  judg- 
ment is  no  answer  to  the  different  issue.  *  *  *  The  precise 
issue  to  be  decided  is  whether  or  not  this  plaintiff  held  this 
defendant's  bonds  as  his  actual  and  technical  trustee,  or  be- 
came liable  for  their  amount  through  an  active  and  express 
fraud,  involving  moral  turpitude  or  intentional  wrong.  It  is 
very  plain  that  this  issue  was  not  necessarily  identical  with 
that  pleaded  in  this  defendant's  former  complaint,  and  found 
in  his  favor.  The  fiduciary  capacity  there  alleged  and  found, 
might  have  been  merely  the  implied  trust  resulting  from  an 
agency,  and  the  fraud  alleged  and  found,  only  that  implied 
from  the  agent's  breach  of  duty.  If  no  more  than  this  was  in- 
volved in  the  judgment  it  failed  entirely  to  determine  the  issue 
which  this  motion  presents,  and,  therefore,  can  not  dictate  our 
decision."  And,  it  being  decided  that  that  was  all  the  judg- 
ment involved,  it  was  held  to  be  no  bar  to  the  motion.1 

§  409.  Unsoundness  of  mind  at  diSerent  times. — A  person 
suffering  with  senile  dementia  died,  leaving  two  wills,  dated, 
respectively,  May  13  and  June  7  of  the  same  year.  In  a  con- 
test over  an  attempt  to  probate  the  latter,  the  jury  found  that 
he  was  not  then  of  sound  and  disposing  mind ;  and,  in  a  con- 
test against  the  right  to  probate  the  former,  the  counsel  re- 
quested the  court  to  charge  the  jury  that  if  they  found  there 

.    1.  Palmer  v.  Hussey,  87  N.  Y.  303,  306. 
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was  ' '  no  substantial  nor  material  change  in  the  mental  condi- 
tion" of  the  decedent  between  May  13  and  June  7,  they  were 
bound  to  find  that  he  was  not  of  sound  mind.  The  court  re- 
fused to  give  this  instruction,  but  charged  the  jury  that  they 
were  not  bound  to  take  the  condition  of  the  decedent  on  June 
7  as  a  starting  point;  that  although  they  must  assume  that,  on 
the  particular  moment  on  that  day  when  he  tried  to  make  a 
will,  he  was  incapable,  yet  the  question  now  was  as  to  his 
mental  condition  on  May  13,  which  must  be  decided  on  all  the 
evidence  in  the  case.  These  rulings  were  held  to  be  correct, 
the  supreme  court  saying:  "If  the  evidence  had  been  the 
same  in  both  cases,  the  jury  in  this  case  had  still  the  right  to 
find  the  issue  before  it  according  to  its  judgment  on  the  evi- 
dence presented."1  So,  if  a  person  executes  a  deed  and  a  will 
on  the  same  day,  although  not  at  the  same  time,  a  decree 
refusing  to  admit  the  will  to  probate  because  of  the  unsound- 
ness of  mind  of  the  testator,  is  not  conclusive  upon  that 
question  against  the  grantee  in  the  deed,  notwithstanding  the 
fact  that  he  was  a  party  to  the  proceeding  in  the  probate  court. 
The  court  said  it  was  prima  facie  evidence  against  him.2 

§  410.  Use  and  occupation. — In  replevin  for  rent  in  arrear, 
a  judgment  for  the  defendant  upon  his  plea  that  no  rent  was 
due,  precludes  an  action  for  use  and  occupation  during  the 
same  time.3 

Usury. — If  the  defense  of  usury  is  pleaded  to  an  action  on 
a  note  secured  by  a  mortgage,  a  judgment  for  the  plaintiff, 
after  a  trial  on  the  merits,  bars  the  same  defense  in  an  action 
of  ejectment  brought  upon  the  mortgage.4  So,  in  an  action  by 
a  mortgagee  for  possession,  if  usury  is  relied  upon  as  a  de- 
fense, a  recovery  by  the  mortgagee  will  bar  a  writ  of  entry 
against  him  by  a  subsequent  purchaser  from  the  mortgagor 


based  on  the  same  usury.5 

1.  Sewall  v.  Robbins,  139  Mass.  164  3.  Cist  v.  Zeigler,  16  Serg.  &  R.  282 
(29  N.  E.  R.  650).  (16  Am.  D.  573). 

2.  Baxter  v.  Baxter,  76  Hun   (83  N.  4.  Betts  v.   Starr,   5  Conn.  550  (13 
Y.  Supreme)  98  (27  N.  Y.  Supplement  Am.  D.  94). 

834,  57  N.  Y.  St.  Reporter  458) .  5.  Adams  v.  Barnes,  17  Mass.  365, 

368. 
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An  answer  to  a  suit  on  a  note  of  $6,000  was  that,  in  April, 
$27,000  were  borrowed,  of  which  $15,000  were  advanced,  and 
three  notes  of  $5,000  each  executed,  and  that,  in  July  follow- 
ing, the  other  $12,000  were  advanced,  and  the  note  sued  upon 
and  another  one  of  $6,000  executed ;  and  that,  when  the  origi- 
nal contract  was  made,  it  was  understood  that  the  lender  might 
take  an  interest  in  a  purchase  of  land  then  in  contemplation, 
but  that,  in  July,  when  the  last  advancement  was  made,  the 
lender,  on  the  pretense  of  relinquishing  his  right  to  take  an 
interest  in  the  land,  exacted  a  bonus  of  $4,000,  which  was,  in 
fact,  simply  "usury  upon  said  loan."  A  judgment  for  the 
defendant  on  this  answer  was  held  to  be  conclusive  that  the 
two  notes  executed  in  July  were  void  for  usury,  but  not  that 
those  executed  in  April  were  void,  as  it  did  not  clearly  appear 
by  the  answer  that  the  usury  was  in  contemplation  at  that  time, 
and  hence  that  their  validity  was  not  necessarily  involved.1  If 
a  bill  is  filed  to  restrain  the  payment  of  a  bond  on  account  of 
usury,  a  dismissal  on  the  merits  bars  a  defense  of  usury  against 
a  suit  on  the  bond.2 

■  Value. — A,  having  made  certain  building  plans  for  B, 
which  he  refused  to  receive,  sued  him  to  recover  their  value. 
On  the  trial,  A  swore  they  were  worth  $1,106,  but  he  recovered 
only  $675.  B,  having  paid  this  judgment  and  demanded  the 
plans,  which  A  refused  to  give  up,  sued  him  for  their  value. 
It  was  held  that  the  former  judgment  was  conclusive  that  their 
value  was  $675.3 

Void  judgment. — If  the  plaintiff  is  defeated  in  a  suit  to  an- 
nul a  judgment  in  the  same  court,  he  can  not  maintain  a  writ 
of  certiorari  to  annul  it  in  the  supreme  court  for  the  same 
cause,  even  though  it  be  void  on  its  face.4 

§  411.  Water-rights. — In  an  action  for  damages  caused  by 
back-water,5  or  to   determine  the  rights  of    the   parties  in  a 

1.  Williams  v.  Fitzhugh,  44  Barb.  4.  State,  ex  rel.  Marrero,  v.  Judge,  35 
321,  324.  La.  Ann.  214. 

2.  Tracey  v.  Shumate,  22  W.  Va.  5.  Rarey  v.  Lee,  7  Ind.  App.  518  (34 
474,  508.  N.  E.  R.749)  ;  Adams  v.  Pearson, 7  Pick. 

3.  Kitchens.  Clark,  1  Mo.  App.  430.  (24  Mass.)   341;  Plate  v.   New  York 
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stream,1  a  judgment  on  the  merits  settles  the  right.  Thus,  one 
end  of  a  dam  having  been  constructed  so  as  to  abut  against  the 
land  of  another,  the  latter  was  afterwards  sued  to  restrain  him 
from  removing  it,  and  he  sought  to  recover  damages  for  its 
erection  and  maintenance.  He  was  defeated  and  perpetually  en- 
joined from  molesting  it,  upon  the  ground  that  he  had  con- 
sented to  its  erection.  The  dam  having  afterwards  washed 
away,  he  sued  to  enjoin  its  reconstruction.  But  it  was  held 
that  the  first  judgment  was  a  bar  to  his  suit.2  A  stream  of 
water,  after  entering  A's  land,  divided  into  two  channels,  one 
of  which,  flowing  southerly,  continued  through  his  land,  and 
the  other,  flowing  easterly,  entered  the  land  of  B.  He  sued  A 
for  diverting  the  water  from  the  latter  channel  and  recovered. 
In  a  suit  for  a  subsequent  diversion,  it  was  held  that,  while 
the  former  judgment  established  B's  right  to  have  the  water 
flow  through  the  easterly  channel,  yet  that  A  might  show  that 
the  southerly  channel  across  his  land  was  an  ancient  water- 
course, and  that  he  had  not,  by  any  act  of  his,  enlarged  its 
supply  by  diminishing  that  of  B's  ;  and  that  natural  causes 
had  choked  it  up.3  If  the  upper  owner  of  land  sues  the  lower 
owner  for  maintaining  an  embankment  across  a  natural  water- 
course and  thereby  causing  the  water  to  set  back  over  his  land, 
and  is  defeated  on  the  merits,  he  can  not  maintain  a  new  action 
because  the  lower  owner  subsequently  increases  the  height 
and  length  of  the  embankment,  thus  causing  greater  damage, 
because  the  first  adjudication  establishes  his  right  thus  to  pro- 
tect himself  against  the  upper  waters  and  negatives  the  fact  of 
any  natural  water-course.4  A  having  sued  B  before  a  justice 
of  the  peace  for  trespass,  and  the  answer  of  B  being  that  he  en- 
Central  R.  R.  Co.,  37  N.  Y.  472  (5  Atl.  R.  620— stream  polluted  by  upper 
Trans.  App.  165) ;  Shepherds.  Willis,     riparian  owner. 

19  O.  142,  147;  Casebeer  v.  Mowry,        2.  Thomas  v.  Junction  City  Irriga- 
55  Pa.  St.  419  (93  Am.  D.  766)  ;  Dick    tion  Co.,  80  Tex.  550  (16  S.  W.  324). 
v.   Webster,  6  Wis.    481 — unless  the        3.  Duncan  v.  Bancroft,    110   Mass. 
facts  change.  267,  271. 

1.  Brown  v.   Ashley,  16  Nev.  311;        4.  Hahn  v.  Miller,  68   Iowa  745  (28 
Neil  v.  Tolman,  12  Oregon  289  (7  Pac.     N.  W.  R.  51). 
R.  103) ;  Long  v.  Trexler,  —  Pa.  — ,  8 
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tered  and  abated,  as  a  nuisance,  a  dam  which  caused  the  water 
of  a  stream  to  overflow  his  land,  a  recovery  by  B  is  conclusive 
in  his  favor  that  the  dam  was  a  nuisance,  in  an  action  b}'  him 
for  damages  caused  by  the  overflow.1  An  old  case  in  North 
Carolina  holds  that  a  judgment  for  damages  from  back-water 
because  a  dam  was  too  high,  can  not  be  used  as  evidence 
against  the  defendant  in  a  new  action,  by  showing  that  the  new 
dam  is  as  high  as  the  old.  The  court  says  the  whole  matter  is 
at  large.2  But,  unless  the  new  dam  was  different  from  the  old, 
or  in  a  different  place,  or  other  things  had  changed  so  as  to 
disturb  or  vary  the  original  rights  of  the  parties,  this  case  is 
unsound,  in  my  opinion. 

A  sued  B  for  tearing  out  his  dam,  and  for  interfering  at  that 
point  with  his  right  to  use  twenty-five  inches  of  Avater.  B  an- 
swered claiming  to  have  a  prior  appropriation  of  all  the  water 
of  the  stream,  but  did  not  aver  at  what  point  or  points  he  had 
appropriated  it.  On  the  trial,  he  attempted  to  show  a  prior 
appropriation  of  all  the  water  at  a  point  below  A's  dam,  but 
his  evidence  failed.  He  then  offered  to  prove  that  he  had 
made  a  still  earlier  appropriation  above  A's  dam,  but  that  offer 
was  rejected  upon  the  ground  that,  in  that  action,  it  was  imma- 
terial what  appropriation  he  had  made,  or  what  right  of  diver- 
sion he  had  above  the  dam,  as  those  rights  were  not  affected  by 
it,  and  could  not  justify  him  in  tearing  it  out  nor  in  interfer- 
ing with  A's  use  of  the  water  which  came  down  to  it.  A  judg- 
ment was  rendered  against  B  for  damages  and  also  restraining 
him  from  interfering  with  A's  dam,  flume  or  ditch  or  from 
"turning  out  any  of  the  waters  from  Kentucky  ravine,  after 
they  shall  have  reached  plaintiff's  dam,  so  long  as  the  quantity 
shall  not  exceed  twenty-five  inches."  In  a  subsequent  suit, 
A  claimed  that  this  judgment  was  conclusive  that  he  had  a 
prior  right  to  twenty-five  inches  of  water  at  his  dam,  but  the 
court  denied  this  claim  upon  the  ground  that  the  judgment 
only  gave  him  the  prior  right  to  use  that  quantity  at  his  dam 
whenever  that  much  came  down,  which  it  might  do  at  high 

1.  Bowyer  v.  Schofield,  1  Abb.  Ct.        2.  Burwell   v.  Cannaday,    3  Jones' 
of  App.  177.  Law  165. 
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water,  notwithstanding  a  prior  appropriation  of  the  whole  by 
B  above.1  A  slough  branched  off  from  a  river  and  ran  across 
the  lands  of  A.  B  built  a  dam  so  as  to  divert  the  water  of  the 
river  from  the  slough.  A  sued  B  alleging  that  the  slough  ran 
for  its  entire  length  over  and  across  his  lands,  which  he  used 
to  water  his  cattle,  and  also  at  the  lower  end  to  irrigate  his 
land,  and  prayed  for  an  injunction.  After  a  trial,  B  was  per- 
petually enjoined  from  doing  any  act  "  interfering  with  or  pre- 
venting the  free  flow  of  water  into  or  down  the  channel"  of 
the  slough.  In  a  subsequent  suit  B  contended  that  this  decree 
only  prevented  him  from  interference  at  the  head  of  the 
slough,  but  the  court  held  that  it  prevented  him  from  interfer- 
ing at  any  place  down  the  channel  to  the  detriment  of  A.2 

Date  of  deed. — A  built  a  dam  on  his  land  which  flowed  the 
water  back  on  B,  for  which  the  latter  brought  suit  and  recov- 
ered. Afterwards,  there  having  been  a  fresh  overflow,  B  again 
sued  A,  who  now  offered  to  show  that,  before  the  commence- 
ment of  the  prior  action,  he  had  conveyed  the  land  to  C — it  be- 
ing the  law  that  he  was  not  liable  for  damages  caused  after  the 
conveyance.  B  objected  because  that  would  contradict  the 
former  judgment,  and  would  have  been  a  defense  to  it,  but  the 
court  admitted  the  evidence  upon  the  ground  that  it  was  not 
intended  to  impeach  the  former  judgment,  but  to  show  a  de- 
fense to  the  present  action.3  The  case  seems  clearly  right.  A 
person  having  a  defense  to  two  causes  of  action  can  not  be 
precluded  from  using  it  to  defeat  the  second  action  because  he 
did  not  use  it  in  defense  of  the  first. 

Issue  uncertain. — A  judgment  for  the  defendant,  in  an  ac- 
tion to  recover  damages  for  flowing  water  upon  the  plaintiff's 
land  by  means  of  a  ditch,  is  no  bar  to  a  new  action  for  subse- 
quent flowage,  if  it  is  uncertain  whether  the  defendant  pre- 
vailed in  the  first  action  because  he  was  not  guilty  of  any 
wrongful  act  in  constructing  the  ditch,  or  because  the  plaintiff 
had  suffered  no  damage."4 

1.  Wixson  v.  Devine,  80Cal.  385  (22        3.  Hanse  v.  Cowing,  1  Lans.   (1  N. 
Pac.  R.  224).    See  Wixson  v.  Devine,    Y.  Supr.)  288. 

67  Cal.  341  (7  Pac.  R.  776).  4.  Smith  v.  Brunswick,  80  Me.  189 

2.  Last  Chance  Water-Ditch  Co.  v.     (13  Atl.  R.  890). 
Heilbron,  86  Ca^.  1  (26  Pac.  R.  523). 
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Mill  uses  too  much  water. — A,  being  the  owner  of  a  lower 
mill,  filed  a  bill  against  B,  the  owner  of  the  upper  mill,  alleg- 
ing that  he  was  entitled  to  the  use  of  so  much  of  the  water  as 
.  was  needed  to  run  his  mill  before  B  was  entitled  to  any;  and 
that,  for  the  six  months  immediately  preceding,  B  had  diverted 
all  the  water  from  his  mill,  and  threatened  to  continue  so  to 
do,  and  was  taking  steps  for  that  purpose,  and  he  prayed  for 
an  injunction.  There  was  a  trial  and  a  finding  that  each  mill 
was  entitled  to  a  moiety  of  the  water,  and  that,  after  the  par- 
ties had  acquired  their  respective  rights,  B  diverted  the  water 
from  A's  mill,  and  denied  his  rights,  and  that  by  reason  of 
those  acts  A  was  unable  to  operate  his  mill  more  than  about 
three  hours  in  a  day,  and,  during  a  great  part  of  the  time,  not 
at  all.  Upon  this  finding,  there  was  a  decree  that  A  should 
have  a  moiety  of  the  water,  and  B  was  enjoined  from  further 
interference.  A  now  sued  B  for  damages  caused  by  the  diversion 
of  the  water,  and  the  court  found  that  B  had  not,  in  fact,  used 
more  than  his  share  of  the  water  unless  the  record  in  the  former 
case  was  conclusive  in  A's  favor  for  the  six  months  immediately 
preceding  the  filing  of  the  bill.  But  this  point  was  ruled 
against  A  and  his  bill  dismissed.1  In  an  action  between  two  mill 
owners,  if  there  are  several  issues,  one  of  which  involves  the 
right  to  maintain  a  dam  at  a  certain  height,  a  general  judg- 
ment is  not  evidence  of  that  right,  unless  it  be  shown  that  that 
issue  was  litigated.2 

Natural  water-course  obstructed. — In  an  action  for  ob- 
structing a  natural  stream  and  causing  it  to  flood  the  plaint- 
iff's land,  the  answer  being  a  general  denial  and  a  license  from 
the  plaintiff's  grantor,  a  recovery  by  the  plaintiff  does  not 
terminate  the  right  of  the  defendant  to  maintain  the  dam  which 
caused  the  overflow,  if  the  record  of  the  former  action  does  not 
show  that  that  right  was  in  issue,  and  the  jury  in  the  second 
action  find  that  it  was  not,  although  it  appears  that  the  dam 
was  the  obstruction  complained  of  in  the  first  action.3 

1.  Kennedy  v.  Scovil,  14  Conn.  61,        3.  Newell  v.    Carpenter,  118  Mass. 
66.  411,  416. 

2.  Taylor  v.  Dustin,  43  N.  H.  493, 
496. 
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§  412.  Will — Construed. — A  decree  of  a  probate  court  which 
has  power  to  construe  the  will,  dismissing  the  petition  of  a  lega- 
tee asking  payment,  is  a  bar  to  a  bill  in  equity  for  the  same 
purpose.1  The  court,  in  the  Michigan  case  cited,  said:  "Had 
the  question  been  presented  to  us  as  one  upon  which  we  had 
now  the  power  of  direction,  we  should  unhesitatingly  hold  that 
it  was  the  duty  of  the  executor  to  pay  over  to  the  complainant 
the  balance  of  the  legacy.  But  it  is  her  misfortune  that  she 
did  not  appeal  from  the  order  of  the  probate  court.  There,  a 
petition  was  filed  setting  out,  substantially,  what  is  set  out  in 
this  bill,  and  the  probate  court  ruled  the  construction  of  the 
will  against  her.  From  this  decree  denying  her  rights  she  has 
not  appealed.  Under  our  former  ruling,  we  have  settled  the 
doctrine  in  this  state  that  the  probate  courts  have  jurisdiction 
in  the  settlement  of  estates  to  construe  wills.  The  decree  of  the 
probate  court  must  therefore  be  held  as  determining  the  con- 
struction of  the  will,  and  as  res  judicata  to  the  present  bill." 

Insanity. — A  woman  died  testate,  and  one  Sly  contested 
the  right  to  probate  her  will  upon  the  ground  of  unsound- 
ness of  mind,  but  he  was  defeated  and  the  will  was  ad- 
mitted to  probate.  Afterwards  her  executor  was  sued  by  Sly 
upon  a  contract  made  between  him  and  her.  The  court  said  : 
"The  physical  condition  of  the  testatrix  from  1885  down  to 
the  time  of  making  her  will,  in  October,  1886,  and  afterwards, 
was  an  issue  in  this  case.  The  defendant  put  in  evidence, 
without  objection,  the  record  of  the  probate  of  her  will,  which 
had  been  contested  by  the  plaintiff  and  tried  by  a  jury.  It  ap- 
peared from  this  record  that  the  jury  found  that  the  testatrix 
was  of  sound  and  disposing  mind  and  memory  at  the  time  of 
signing  the  will.  The  judge  ruled,  in  effect,  that  the  record 
of  the  case  was  conclusive,  as  between  the  plaintiff  and  the  de- 
fendant, that  the  testatrix  was,  at  the  time  of  making  the 
will,  of  sound  and  disposing  mind  and  memory,  so  far  as  mak- 
ing a  will  was  concerned.     The  correctness  of  this  ruling  is 

1.  Byrne  v.  Hume,  84  Mich.  185  that  the  construction  placed  upon  a 
(47  N.  "W.  R.  679) ;  Leavens  v.  Ew-  will  by  a  probate  court  is  conclusive, 
ins,  67  Vt.  —  (31  Atl.  R.  297)  holds 
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the  only  question  open  on  these  exceptions.  In  Brigham  v. 
Fayerweather  (140  Mass.  411,  5  N.  E.  Rep.  265).  the  execu- 
tor of  a  will  brought  a  bill  in  equity  to  have  declared  void  a 
mortgage  executed  by  the  testator  on  June  15,  1882,  on  the 
ground  that  he  was  not  of  sufficient  mental  capacity  to  exe- 
cute it.  The  defendant  offered  in  evidence  the  probate  of 
the  testator's  will,  executed  by  him  on  October  11,  with  evi- 
dence that  his  mental  capacity  was  no  less  on  June  15,  1882, 
than  on  October  11.  This  evidence  was  excluded,  and  this 
court  held  that  it  was  rightly  excluded.  That  case  differs  from 
the  one  at  bar  in  this  particular :  The  defendants  in  that  case 
were  not  parties  to  the  probate  of  the  will,  in  the  sense  that 
they  were  entitled  to  be  heard,  or  to  take  an  appeal.  In  this 
case  the  plaintiff  and  the  defendant  were  parties  to  the  pro- 
ceeding in  the  probate  court,  and  the  groundwork  of  the  ad- 
mission of  the  will  to  probate  was  the  adjudication  that  the 
testatrix  was  of  sound  and  disposing  mind  and  memory  at  the 
time  of  its  signing,  so  far  as  making  a  will  was  concerned. 
As  this  was  within  the  time  when  the  plaintiff  contended 
that  her  mental  and  physical  faculties  had  materially  deteri- 
orated, and  as  the  plaintiff  was  a  party  to  the  proceedings  in 
the  probate  court,  we  are  of  opinion  that  the  ruling,  which  was 
carefully  guarded,  was  right."1 

It  will  be  noticed  that  the  ruling  of  the  trial  court,  to  which 
the  exceptions  were  overruled,  was  that  the  former  adjudica- 
tion was  conclusive  that  the  deceased  was  "of  sound  and  dis- 
posing mind  and  memory,  so  far  as  making  a  will  was  con- 
cerned." But  just  how  that  issue  became  material  in  the 
action  upon  the  contract,  the  case  fails  to  show,  thereby  de- 
stroying much  of  its  value  as  a  precedent.  A  case  from  Ver- 
mont is  more  explicit.  It  holds  that  if  a  child  files  a  petition 
to  have  her  father  placed  under  guardianship  because  he  is 
"  insane  and  incapable  of  taking  care  of  himself,"  a  judgment 
refusing  that  relief  is  no  bar  to  a  proceeding  by  her  to 
contest  his  will,  made  at  the  same  time,  on  the  ground  of  in- 

1.  Sly  v.  Hunt,  159  Mass.  151   (34  N.  E.  R.  187). 
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sanity,  because  a  person  might  have  a  delusion  which  would 
incapacitate  him  from  making  a  will,  but  which  would  not 
affect  his  power  to  care  for  himself.1  The  court  said:  "The 
statute  provides  that  the  probate  courts  may  appoint  guardians 
of  insane  persons  on  the  application  of  a  relative  or  friend 
representing  to  the  court  that  he  is  insane  and  incapable 
of  taking  care  of  himself,  and  praying  that  a  guardian  be 
appointed.  The  contestant  made  such  an  application  for 
the  appointment  of  a  guardian  of  her  father,  which,  after  a 
full  hearing,  was  dismissed  a  short  time  before  the  making  of 
this  will;  and  the  question  is,  whether  or  not  that  decree  con- 
cludes the  contestant  from  showing  that,  before  and  at  the  time  of 
its  rendition,  the  testator  was  of  unsound  mind  and  incapable  of 
making  the  will — it  being  conceded  that  there  was  no  change 
in  his  mental  condition  between  the  making  of  the  decree  and 
the  will.  In  order  to  make  the  decree  conclusive,  if  other- 
wise it  would  be,  it  must  appear  that  the  matter  here 
involved,  namely,  the  testamentaiy  capacity  of  the  testator, 
was  necessarily  there  involved  and  decided.  The  fact  that 
one  is  under  guardianship  as  an  insane  person  is  not  con- 
clusive against  his  capacity  to  make  a  will  while  the  guardian- 
ship continues.  Robinson  v.  Robinson,  (39  Vt.  267).  But 
it  does  not  follow  from  this,  that  the  dismissal  on  the 
merits  of  an  application  for  the  appointment  of  a  guardian  of 
one  as  an  insane  person  is  conclusive  in  favor  of  his  capacity 
to  make  a  will.  This  is  manifest  if  we  consider  the  reasons 
for  the  decision  in  the  case  referred  to.  The  ground  of  ap- 
pointing a  guardian  of  a  person  as  insane  is,  that,  by  reason  of 
mental  weakness  or  distraction,  or  both,  he  is  incapable  of 
taking  care  of  himself ;  and  the  object  of  it  is  to  secure  proper 
care  of  his  person  and  property.  It  follows,  therefore,  that  to 
refuse  the  appointment  of  a  guardian  of  a  person  as  insane  is 
an  adjudication  that  he  is  not  in  such  mental  condition 
as  to  be  incapable  of  taking  care  of  himself.  It  is  not 
necessarily  an  adjudication  that  he  is  not  insane  at  all,  but 
only  that  he  is  not  insane  in  a  respect  nor  to  an  extent  that 

1.  Manley  v.  Staples,  62  Vt.  153   (19  Atl.  R.  983). 
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renders  him  incapable  of  taking  care  of  himself.  Insanity 
differs  in  kind  and  character  as  well  as  in  extent  and  degree. 
A  man  may  be  insane  on  some  subjects  and  not  on  others.  He 
may  be  insane  on  one  subject  and  sane  on  all  others.  His 
insanity  may  be  of  such  a  character,  and  run  along  such  a  line, 
as  in  no  wise  to  affect  his  capacity  to  take  care  of  himself  and 
his  property.  The  insanity  last  mentioned  would  not  warrant 
the  appointment  of  a  guardian  oyer  him,  as  it  would  not  con- 
stitute the  statutory  cause  for  the  appointment,  and  yet  it 
might  consist  of  such  a  delusion  in  respect  of  a  disinherited 
child  as  to  defeat  a  will  that  was  the  direct  offspring  of  the 
partial  insanity.  It  seems  clear,  therefore,  that  the  question 
here  involved  was  not  necessarily  involved  in  the  proceedings 
before  the  probate  court,  and  that  its  decree  is  not  conclusive 
in  the  respect  named." 

Probate  denied. — If  a  petition  is  presented  seeking  to  pro- 
bate a  foreign  will,  an  order  refusing  it  will  defeat  a  new  pro- 
ceeding.1    This  was  done  after  a  contest. 

Will  or  no  will. — A  judgment  for  the  defendants,  in  an 
action  by  heirs  in  the  district  court  in  Louisiana  to  recover 
possession  of  land  because  of  the  nullity  of  the  will  of  their  an- 
cestor, is  a  defense  to  a  proceeding  by  them  in  the  probate  court 
to  annul  the  will.2  So,  in  a  suit  for  distribution  in  India,  if  one 
issue  is  will  or  no  will,  the  judgment  in  favor  of  its  validity 
bars  a  reagitation  of  that  question.3 

Will,  validity  of. — A  widow,  being  also  the  executrix,  filed 
a  complaint  against  the  heirs  and  devisees,  in  which  she  set 
forth  a  copy  of  the  will,  alleging  that  it  had  been  duly  executed 
and  admitted  to  probate,  that  she  had  duly  qualified  as  execu- 
trix, and  that  the  instrument  was  so  obscurely  written  by  the 
draftsmen  as  to  hinder  her  in  performing  her  duties  as  execu- 
trix, all  of  which  errors  appeared  on  its  face  ;  "  that  without  a 
judicial  construction  of  the  will,  and  a  judgment  correcting  and 
declaring  the  same,  the  title  of  all  the  devisees  in  and  to  the 

1.  Will  of  Barr,  Ohio  Probate   R.  3.  Srimati  Kamini  Debi  v.  Asutosb 
134.  Mookerjee,   L.    R.    15    Indian   App. 

2.  Heirs  of  Hoover  v.  York,  35  La.  Cases  159. 
Ann.  573. 
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lands  to  them  severally  devised  will  be  forever  clouded."  She 
also  alleged  that  she  was  "  the  widow  of  the  testator  and  the 
person  named  in  the  second  clause  of  the  will,  and  that  until 
the  will  shall  be  judicially  construed,  she  can  not  intelligently 
elect  to  take  her  interest  in  the  real  estate."  She  prayed  the 
court  to  construe  and  correct  the  will,  and  to  decree  that  the 
respective  titles  of  the  plaintiff  and  defendants  be  "perfect, 
clear  and  in  fee  simple,"  and  also  for  general  relief.  The 
court,  upon  default,  granted  the  relief  prayed  for,  and  also  or- 
dered that  "the  parties,  or  any  of  them,  may  cause  the  will 
and  this  decree  both  to  be  recorded  in  the  deed  record  of  the 
county  as  evidence  of  title  of  each  and  all  of  them  to  the  land 
devised."  Afterwards,  one  of  the  heirs  brought  an  action 
under  the  statute  to  set  aside  the  will  and  its  probate,  upon  the 
ground  that  the  testator  was  of  unsound  mind,  but  the  decree 
in  the  first  suit,  to  which  he  was  a  defendant,  was  decided  to 
be  a  bar.1 

The  court  said  that  the  widow's  suit  presented  two  subjects 
of  equity  cognizance,  namely,  the  construction  of  the  will  and 
the  removal  of  clouds  from  titles  to  land  ;  and  that  the  issue 
tendered  was  the  validity  of  the  will,  which  validity  was  not 
merely  incidentally  in  issue,  but  directly  so  ;  that  she  based 
her  title  upon  it,  and  challenged  the  defendant  to  gainsay  it, 
and  that  "surely,  no  decree  quieting  title  can  be  given  unless 
the  instrument  alleged  as  its  foundation  is  in  the  same  adjudi- 
cation declared  valid."  The  court  also  said  :  "In  order  to 
quiet  title,  it  is  necessary  to  determine  that  there  is  title,  and 
if  it  is  asserted  to  rest  on  a  deed  or  will,  the  validity  of  the  in- 
strument is  of  necessity  in  issue."  It  seems  quite  clear  that 
the  court,  in  its  reasoning,  confused  the  doctrines  of  collateral 
attack  and  res  judicata.  The  judgment  was  by  default  and  no 
issue  was  made  ;  and,  of  course,  nothing  could  be  adjudicated 
so  as  to  bind  the  defendant  in  a  proceeding  concerning  a  dif- 
ferent subject-matter.  In  a  suit  to  quiet  title  to  a  tract  of  land 
by  virtue  of  a  deed  or  will,  of  course  an  issue  in  respect  to  the 
validity  of  the  instrument  is  tendered  to  the  defendant;  and  if 

1.  Faught  v.  Faught,  98  Ind.  470. 
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he  accepts  it,  and  litigates  the  question  and  is  defeated,  lie  can 
never  again  make  that  contest  with  the  plaintiff  in  a  judicial 
proceeding.  As  between  them,  it  is  res  judicata.  But  if  he 
does  not  accept  the  issue  tendered,  and  suffers  the  plaintiff  to 
take  his  judgment  by  default,  he  may  contest  the  question 
when  it  is  presented  again.  It  seems  to  me  that  all  the  widow 
sought  to  do  was  to  quiet  and  determine  the  titles  of  the  par- 
ties to  the  real  estate  described  in  the  will,  and  that  the  only 
corrections  and  construction  desired  were  in  relation  to  that 
matter,  for  she  said,  "  that  without  a  judicial  construction  of 
the  will,  and  a  judgment  correcting  and  declaring  the  same, 
the  title  of  all  the  devisees  in  and  to  the  lands  to  them  several- 
ly devised  will  be  forever  clouded" ;  and  that,  until  such  judi- 
cial construction  was  made,  she,  as  widow,  could  not  "intelli- 
gently elect  to  take  her  interest  in  the  real  estate."  Of  course, 
the  decree  determining  and  quieting  her  title  to  the  land  de- 
scribed, settled  it  against  the  defendant,  so  that  he  could  not 
attack  it  collaterally,  even  though  a  later  will  should  have 
been  found  and  probated.  But  the  question  concerning  per- 
sonal property  bequeathed  was  not  involved  in  the  widow's 
suit,  and  the  heir,  not  having  contested  the  validity  of  the  will 
in  that  suit,  had  the  right  to  do  so  in  order  to  settle  his  rights 
in  it,  which  was  a  different  subject-matter.  If  the  complaint 
was  one  for  the  construction  of  the  will,  then  the  decision  was 
right,  because  the  defendant  was  called  upon  to  show  any  rea- 
son why  that  relief  ought  not  to  be  granted,  and  one  good  rea- 
son would  have  been  that  it  had  no  legal  existence.  But  if  it 
was  simply  to  determine  and  quiet  title  to  land,  then  all  he 
was  challenged  to  show  was  why  that  should  not  be  done,  and 
the  decree  by  default  simply  concluded  him  from  questioning 
that  matter. 
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shows  the  precise  issue  litigated  there  is  no  occasion  to  use 
parol  or  extrinsic  evidence  to  prove  what  it  was,  and  it  can 
not  be  done.  But  if  the  record,  on  account  of  its  generality, 
fails  to  show  what  issue  was  in  controversy,  that  fact  may  be 
proven  by  parol.1     If  the  complaint  is  based  upon  a  note  and 

1.  Lampton  v.  Jones,  5  T.  B.Mon.     Me.   200;  Sturtevant  v.   Randall,   53 
(21   Ky.)    235;  Rogers  v.  Libbey,  35     Me.  149;  Parker  W.Thompson,  3 Pick. 

(831) 
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the  answer  is  payment  and  nothing  further,  the  record  shows 
that  the  sole  issue  was  whether  or  not  that  note  was  paid.  But 
if  the  complaint  alleges  that  the  plaintiff  is  the  owner  and  en- 
titled to  the  possession  of  a  tract  of  land  described,  and  the 
answer  is  simply  a  denial,  the  issue  actually  tried  may  be 
whether  or  not  the  plaintiff's  or  defendant's  parents  were  ever 
married,  or  were  of  sound  mind,  or  the  like;  and  parol  evidence 
is  admissible  to  show  all  that  occurred  openly  and  publicly  on 
the  former  trial,  from  which  the  issue  litigated  and  decided 
can  be  determined.  This  includes  all  that  was  said  by  the 
judge,  jury,  counsel,  parties  and  witnesses,  so  far  as  it  has  any 
relevancy,  but  not,  according  to  the  majority  of  the  cases,  the 
secret  deliberations  of  the  judge  or  jury.  On  this  point  I  think 
the  minority  is  right  for  reasons  hereafter  given.  A  few  of 
these  cases  need  special  notice.  Thus,  to  an  action  on  a  note, 
in  which  the  answer  was,  a  breach  of  warranty  with  damages 
claimed  exceeding  the  note;  fraudulent  representations,  with  a 
like  claim  for  damages ;  and  a  total  failure  of  consideration,  a 
verdict  "for  the  defendant,"  and  judgment  in  his  favor  for 
costs,  fails  to  show  what  was  decided,  and  parol  evidence  be- 
comes necessary.1 

So,  it  may  be  shown  by  parol  evidence  that,  under  an  in- 
definite pleading  before  a  justice  of  the  peace,  any  question 
was  litigated  which  would  not  render  the  judgment  void.2     A 

(20  Mass.)  429,  434;  Dutton  v.  Wood-  Y.  399,  403 ;  Meyers  v.  Hill,  46  Pa.  St 

man,  9  Cush.  (63  Mass.)  255  (57  Am.  9,  12;  Treftz  v.  Pitts,  74  Pa.  St.  343 

D.  46) ;  Merritt  v.  Morse,  108  Mass.  German-American  Title   &  Trust  Co 

270,  275;  Norfolk  v.  American  Steam  v.  Shallcross,  147  Pa.  St.  485  (23  Atl 

Gas  Co.,  108  Mass.  404,  406;  Lyman  R.  770,  30  Am.  St.  R.  751) ;  Hender 

v.  Becannon,  29  Mich.  466,  470;  Ma-  son  v.  Kenner,  1  Rich.  Law  474,  482; 

son  v.  Kellogg,  38  Mich.  132, 140;  Tutt  Shettlesworth  v.  Hughey,  9  Rich  Law 

v.  Price,  7  Mo.  App.  194;  Lightfoot  v.  387,  390;    Parker  v.  Legett,  12  Rich. 

Wilmot,  23  Mo.  App.  5,  11 ;  Brown  v.  Law  198, 201 ;  Fowlkes  v.  State,  14  Lea 

Weldon,  34  Mo.  App.  378,  381;  Sher-  (82  Tenn.)   14;  Graves  v.  White,  13 

man  v.  Dilley,   3  Nev.  21 ;  Royce  v.  Tex.   123 ;  Reast  v.  Donald,  84  Tex. 

Burt,  42  Barb.  655,  662;  Lawrence  v.  648  (19  S.  W.  R.  795;  Miles  v.  Cald- 

Cabot,  9  Jones  &  Spencer  (41 N.  Y.  Su-  well,  2  Wall.  (69  U.  S.)  35,  43. 

perior)122, 134— stenographer's  notes;  1.  Brown  v.  Weldon,  34  Mo.  App, 

Wood  v.  Jackson,  8  Wend.  9  (22  Am.  378,  381. 

D.  603) ;  McKnight  v.  Devlin,  52  N.  2.  Royce  v.  Burt,  42  Barb.  655,  662. 
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person  being  sued  on  a  note  given  for  a  distillery,  in  order  to 
prove  a  want  of  consideration,  introduced  a  record  showing  its 
confiscation  by  a  federal  court.  The  record  did  not  disclose  by 
whom  or  at  what  time  the  penalty  which  worked  the  forfeiture 
was  incurred,  but  it  was  held  competent  to  prove  these  matters 
by  parol.1  Parol  evidence  is  competent  to  prove  that  an  issue, 
which  is  not  necessarily  adjudicated  in  the  record,  but  which 
might  have  been  given  in  evidence  under  the  pleadings,  either 
was2  or  was  not3  submitted.  So,  if  several  distinct  issues  are 
expressly  made  by  the  pleadings,  it  may  be  shown  by  parol 
that  no  evidence  was  given  upon  one,4  or  that  it  was  with- 
drawn either  before  the  trial  commenced  5  or  before  final  sub- 


1.  McKnight  v.  Devlin,  52  N.  Y. 
399,  403. 

2.  Rake  v.  Pope,  7  Ala.  161,  167; 
Strother  v.  Butler,  17  Ala.  733,  735; 
Humpfner  v.  D.  M.  Osborne  &  Co.,  2 
S.  Dak.  310  (50  N.  W.  R.  88) ;  Stedman 
v.  Patchin,  31  Barb.  218,  220;  Wash- 
ington, etc.,  Steam  Packet  Co.  v.  Sick- 
les, 24  How.  (65  U.  S.)  333,  345. 

3.  Smith  v.  Talbot,  11  Ark.  (6  Eng.) 
666,  668;  Goddard  v.  Selden,  7  Conn. 
515,  521 ;  Dunlap  v.  Glidden,  34  Me. 
517,  519;  Brown  v.  King,  10  Mo.  56; 
State  v.  Morton,  18  Mo.  53;  Williams 
v.  Dent  Iron  Co.,  30  Mo.  App.  662. 

4.  Phillips  v.  Berick,  16  Johns.  136 
(8  Am.  D.  299) ;  Davis  v.  Talcott,  14 
Barb.  611,  621 ;  Sterner  v.  Gower,  3 
Watts  &  Serg.  136 ;  Croft  v.  Steele,  6 
Watts  373 ;  Coleman's  Appeal,  62  Pa. 
St.  252,  273 ;  Squires  v.  Whipple,  2  Vt. 
Ill,  114;  Kelly  v.  Board  of  Public 
Works,  25  Gratt.  (66  Va.)  755,  759. 

5.  Palmer  v.  Sanger,  143  111.  34  (32 
N.  E.  R.  390).  In  this  case,  Mrs. 
Palmer  filed  a  claim  in  the  county 
court  against  the  estate  of  one  Sanger, 
deceased,  the  ninth  item  of  which 
was  a  note  and  mortgage.  She  after- 
wards brought  a  suit  to  foreclose  this 

53 


same  mortgage,  and  the  question  was 
whether  or  not  the  record  of  the  county 
court  was  a  bar.  The  court,  in  speak- 
ing of  the  claim  filed  against  the  es- 
tate in  the  county  court,  said:  "Judg- 
ment was  entered  upon  this  claim  as 
follows:  'This  day  came  Henry  A. 
Sanger,  executor  of  the  last  will  and 
testament  of  Lorenzo  P.  Sanger,  de- 
ceased, and  the  claim  of  Marcia  C. 
Palmer  against  the  estate  of  said 
decedent  now  being  called  on  for 
adjudication,  the  claimant  being  now 
here  present  in  court,  in  person 
and  by  her  attorney,  and  the  court 
having  heard  the  evidence  adduced 
and  the  arguments  of  counsel,  and 
having  fully  considered  the  same, 
being  now  fully  advised  in  the 
premises,  finds  that  the  said  claim 
is  just  and  unpaid,  and  that  there 
is  due  thereon  to  the  claimant  the 
sum  of  five  thousand  eight  hundred 
and  ninety-one  dollars.  It  is  there- 
fore ordered  and  adjudged  by  the 
court  that  said  claimant  be  allowed 
against  said  estate  for  $5,891,  and  that 
it  be  paid  to  said  claimant  in  the 
course  of  administration.'  This  judg- 
ment was  paid    in   full    before    the 
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mission  of  the  case  to  the  court  or  jury.1  If  the  parol  evidence 
does  not  tend  to  show  that  the  court  or  jury  must  have  found 
the  fact  in  order  to  reach  the  verdict  or  decision,  it  is  not  com- 
petent. In  other  words,  evidence  to  show  a  fact  which  might 
or  might  not  have  been  considered  is  of  no  avail.2     Notwith- 


bringing  of  this  bill.  This  evidence 
appellee  relies  upon  as  conclusively 
showing  that  the  note  and  mortgage 
here  sought  to  be  foreclosed  were  ad- 
judicated upon  by  a  court  of  compe- 
tent jurisdiction,  and  as  a  complete 
bar  to  the  present  action.  Appellant, 
on  the  contrary,  contends  that  the 
record  of  the  county  court  leaves  it  al- 
together uncertain  as  to  which  of  the 
several  items  were  allowed,  and  what 
action, if  any,  was  had  upon  the  others ; 
and  that,  therefore,  defendant  could 
only  interpose  that  judgment  as  a 
bar  to  this  action,  by  proof  that  the 
ninth  item  entered  into  the  adjudica- 
tion; and  that  no  such  proof  having 
been  offered,  the  defense  of  res  judi- 
cata failed.  She  further  contends 
that,  taking  upon  herself  the  bur- 
den of  proof,  she  established  the 
fact  that  the  rights  of  the  parties  as  to 
the  indebtedness  represented  by  the 
note  and  mortgage  were  not  deter- 
mined by  the  county  court.  We  think 
the  record  shows  prima  facie  an  adjudi- 
cation upon  the  whole  indebtedness 
probated.  The  judgment  is  general.  It 
nowhere  appears  by  the  record  that 
any  item  in  the  claim  filed  was  dis- 
missed or  withdrawn ;  hence  pre- 
sumably each  item  entered  into  the 
consideration  of  the  court  in  making 
up  its  judgment.  It  does  not  follow, 
however,  that  that  presumption  may 
not  be  overcome  by  parol  proof  show- 
ing that  certain  of  the  items  were  not 
so  considered.  The  total  indebtedness 
filed  against  Sanger's  estate  was  not 


a  single  claim,  but  nine  claims  pre- 
sented together.  That  some  of  these 
did  not  enter  into  the  judgment  of 
the  county  court  is  clearly  shown  by 
the  amount  allowed.  What  disposi- 
tion was  made  of  the  other  items 
is  left  in  doubt,  and  parol  evidence 
to  remove  that  uncertainty  does  not 
contradict  the  record  in  the  sense 
that  makes  such  testimony  inad- 
missible as  against  a  record.  It  was 
competent  for  the  complainant  be- 
low to  prove  by  parol,  if  she  could, 
that  item  nine  of  her  claim  was 
never  in  fact  passed  upon  by  the 
county  court.  For  this  purpose  she 
offered  the  deposition  of  one  of  her  at- 
torneys in  that  court,  whose  testimony 
on  this  subject  clearly  shows  that 
item  nine  was  neither  allowed  nor 
rejected  by  the  court,  but  was  with- 
drawn by  her  counsel,  before  final 
judgment.  His  testimony  is  corrob- 
orated by  pencil  marks  appearing 
on  the  original  claim,  and  by  the  fact 
that  items  five  and  six  in  the  account 
(both  promissory  notes)  amounted  at 
the  date  of  the  judgment  to  exactly 
the  amount  allowed.  The  judgment 
of  the  county  court  was  not,  therefore, 
a  bar  to  this  suit." 

1.  Paine  v.  Schenectady  Ins.  Co.,  12 
R.  I.  440;  Allebaugh  v.  Coakley,  75 
Va.  628,  637 ;  Barger  v.  Hobbs,  67  111. 
592,  598— withdrawn  by  counsel  in  his 
address  to  the  jury. 

2.  Irish  American  Bank  v.  Ludlum, 
56  Minn.  317  (57  N.  W.  R.  927). 
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standing  all  these  decisions,  the  supreme  court  of  Oregon  says: 
"It  is  well  settled  that  parol  evidence  can  not  be  admitted  to 
show  that  any  issue  presented  by  the  pleadings  in  a  former  ac- 
tion or  suit  was  withdrawn  from  the  consideration  of  the  court. 
The  rule  is  that  a  judgment  is  conclusive  as  to  all  questions 
within  the  issues  whether  formally  litigated  or  not."1  It 
seems  to  me  that  the  court  was  confused.  Lord  Kenyon  was 
of  the  opinion  that  extrinsic  evidence  was  not  admissible  to 
show  that  a  particular  matter  was  embraced  in  a  former  suit 
in  case  the  declaration  was  general  for  work  and  labor.2  But 
this  opinion  is  not  law.  So,  if  there  were  several  issues  upon 
any  one  of  which  the  verdict  might  have  been  given,  parol 
evidence  is  admissible  to  show  that  the  evidence  was  confined 
to  one,  in  which  case  the  judgment  will  be  conclusive  as  to 
it.3  Of  course  the  issue  must  be  one  that  is  covered  by  the 
pleadings.4     If  not,  it  would  be  immaterial. 

General  verdict,  judgment  on  good  count. — If  the  decla- 
ration contains  several  counts,  some  good  and  some  bad,  and 
there  is  a  general  verdict  for  the  plaintiff,  the  court  may,  if  the 
evidence  given  was  applicable  to  the  good  counts  alone,  render 
judgment  on  those  counts.5  In  an  attempt  to  apply  this  rule 
to  the  doctrine  of  res  judicata,  a  plaintiff,  in  order  to  show  the 
making  of  the  contract  upon  which  his  action  was  founded, 
introduced  in  evidence  the  record  of  a  former  action  brought 
by  him  which  showed  that  his  declaration  contained  four 
counts,  the  first  being  upon  the  same  contract  sued  upon  in  his 
then  present  action,  and  the  second  and  third  being  common 
counts,  and  the  fourth  a  special  one,  and  that  the  jury  re- 
turned a  general  verdict  in  his  favor,  upon  which  the  court 
rendered  a  judgment  for  him  on  the  first  count.     But  it  was 

1.  Barrett  v.  Failing,  8  Oregon  152,  U.    S.)    263,   282— citing  (Eddowes  v. 
156.  Hopkins,l  Doug.  376 ;  Harris  v.  Davis, 

2.  Sintzenick  v.  Lucas,  1  Espinasse  1  Chitty  625,  note;  Williams  v.  Breed- 
43  (A.  D.  1794).  on,  1  B.  &  P.  329;  Doe  v.  Perkins,  3 

3.  Kerr  v.  Hays,  35  N.  Y.  331,  338.  T.  R.  749;  Henley  v.  Mayor,  6  Bing. 

4.  Bowe  v.  Wilkins,  105  N.  Y.  322  100;  Richardson  v.  Mellish,  3  Bing. 
(11  N.  E.  R.  839) .  334,  and  7  B.  &  C.  819 ;  Clark  v.  Lamb, 

5.  Matheson  v.  Grant,  2   How.  (43  8  Pick.  415). 
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decided  that  such  action  of  the  court  was  simply  for  the  pur- 
pose of  preventing  error  and  to  render  a  valid  judgment  on 
the  verdict,  and  that  it  "had  no  reference  to  the  use  that  might 
be  made  of  the  proceedings  as  testimony  in  another  proceed- 
ing ;"  and  that,  therefore,  the  defendants  might  show  by  parol 
what  matters  were  actually  litigated  in  the  former  action.1 
This  case  seems  to  me  to  be  wrong.  Confessedly,  the  court 
had  the  power  to  render  such  a  judgment;  and  to  allow  parol 
evidence  in  another  case  to  show  it  to  be  wrong  was  to  assail 
it  collaterally. 

Witnesses — Who  competent. — Any  person  who  is  compe- 
tent to  testify  may  be  used  as  a  witness,  and  this  includes  the 
attorneys  and  judge.  Thus,  it  is  proper  to  prove  by  the  testi- 
mony of  an  attorney,  if  it  can  be  done  without  contradicting 
the  record,  that  the  matters  contested  on  a  former  trial  were 
different  from  those  on  the  present.2  So,  the  testimony  of  the 
judge  who  presided  on  the  first  trial  is  competent  to  show  that 
an  obstruction  of  a  highway  for  which  the  defendant  is  being 
prosecuted,  is  the  same  as  that  for  which  he  was  formerly  prose- 
cuted, if  that  can  be  done  without  contradicting  the  record.3 

§  414.  Account. — In  a  suit  upon  an  account,  if  the  defense 
is  former  adjudication,  and  the  record  introduced  in  evidence 
shows  a  suit  by  the  plaintiff  on  a  special  contract  and  also  on 
the  same  account  now  sued  on,  and  a  recovery  by  the  defend- 
ant, the  plaintiff  may  prove  that  he  introduced  no  evidence  on 
the  account.4  And  the  rule  is  the  same  if  the  defendant  shows 
a  recovery  on  a  general  count  for  goods  sold  and  delivered, 

1.  Washington,  etc.,  Steam  Packet  erly  testify  that  the  offense  charged  in 
Co.  v.  Sickles,  24  How.  333,  345.  the  information  laid  before  him  was 

2.  Susquehanna  Mutual  Fire  Ins.  in  fact  the  same  as  that  testified  to  by 
Co.  v.  Mardorf,  152  Pa.  St.  22  (25  Atl.  the  witness  in  the  second  case,  and 
E.  234) .  that  he  might  identify  the  evidence  as 

3.  State  v.  Waterman,  51  Iowa  255  being  the  same.  Surely  no  one  was 
(54  N.  W.  R.  359).  The  court  said:  better  qualified  to  speak  touching  the 
"In  State  v.  Maxwell,  51  Iowa  314  identity  of  the  charge  than  the  judge 
(1  N.  W.  R.  666),  this  court  held  who  presided  at  the  former  trial." 
that  a  justice  of  the  peace,  before  4.  Hungerford's  Appeal,  41  Conn, 
whom  the   defendant  had  been  con-  322,  327. 

victed  of  a  former  offense,  might  prop- 
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which  might  have  included  the  account  sued  upon.1  But  if, 
under  proper  pleadings,  evidence  be  introduced  on  an  item  of 
account,  which  is  not  withdrawn,  the  judgment  will  bar  a  new 
suit  upon  it,  and  the  plaintiff  can  not  be  heard  to  say  that  he 
did  not  intend  to  include  it  in  the  first  suit.2  If  a  record  fails 
to  show  whether  the  issue  tried  was  upon  an  account  stated ,  or 
a  quantum  meruit,  the  testimony  given  upon  the  trial  may  be 
proved  to  determine  that  question.3 

Award. — Parol  evidence  is  admissible  to  show  what  matters 
were  submitted  to  arbitrators  and  acted  upon.4 

§  415.  Boundary. — In  an  equitable  proceeding  to  establish 
a  lost  boundary,  the  matter  was  referred  to  a  committee,  who 
made  a  report  determining  its  location  but  not  describing  what 
it  was.  In  a  new  action  in  which  the  location  of  this  line  be- 
came material,  it  was  decided  to  be  competent  to  prove  by  the 
committee  that  the  parties  agreed  that  the  lost  boundary  was 
an  old  stone  wall,  and  that  they  determined  its  location.5 

Breach  of  warranty. — A  sued  B  for  the  price  of  a  reaper, 
and  one  answer  was  a  breach  of  warranty,  but  A  recovered. 
B  then  sued  A  upon  the  same  breach  of  warranty,  and  when 
the  former  record  was  produced,  he  offered  to  show  that  he  had 
given  no  evidence  in  respect  to  the  warranty  on  that  trial,  but 
his  offer  was  refused,  and  the  record  was  held  conclusive 
against  him.6     I  think  this  case  is  unsound. 

Consideration. — If  the  indorser  of  a  note  warrants  the  con- 
sideration, and  the  indorsee  is  defeated  in  a  suit  against  the 
maker,  the  record  not  showing  the  ground,  parol  evidence  is 
admissible  in  a  suit  by  him  against  the  indorser,  to  show  that 
it  was  because  of  a  want  of  consideration.7 

Deed,  validity  of. — In  an  action  to  recover  land,  if  the 

1.  Bridget.  Gray, 14 Pick.  (31  Mass.)  5.  Mosman  v.  Sanford,  52  Conn.  23, 
55  (25  Am.  D.  358).  32. 

2.  Street  v.  Beckman,  43  Iowa  496,  6.  Gray  v.  Gillilan,  15   111.  453   (60 
498.  Am.  D.  761). 

3.  McTighe   v.  McLane,  93  Ala.  626  7.  Robinson  v.  Lane,  14  Sm.  &  M. 
(11R.  R.  117).  (22  Miss.)  161. 

4.  Buck  v.  Spofford,  35  Me.  526. 
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allegation  is  general,  that  the  plaintiff  is  the  owner  and  entitled 
to  possession,  and  the  answer  is  equally  general,  parol  evi- 
dence is  admissible,  in  a  subsequent  action,  to  prove  that  the 
sole  question  contested  was  the  validity  of  a  deed  held  by  the 
plaintiff,  which  question  thereby  is  shown  to  be  res  judicata.1 

§  416.  Description  in  ejectment. — A  complaint  to  recover 
real  estate  alleged  that  the  plaintiff  and  defendant  were  adjoin- 
ing owners  of  land  in  a  designated  tract;  "that  aline  running 
north  and  south  divides  their  respective  farms;"  that  the 
plaintiff's  farm  was  on  the  east  and  the  defendant's  on  the  west 
of  this  line  ;  that  the  defendant  had  wrongfully  taken  posses- 
sion of  "a  narrow  strip  or  piece"  of  plaintiff's  land  on  the 
east  of  the  dividing  line  for  the  whole  length  of  the  line. 
After  a  trial,  there  was  a  judgment  for  the  defendant.  One  in 
privity  with  the  plaintiff  having  subsequently  cut  trees  near 
or  on  this  land,  a  privy  of  the  defendant  sued  him  for  tres- 
pass, and  offered  to  show  by  parol  "that  the  land  which  was 
in  controversy  in  the  former  action  was  the  land  upon  which 
the  trees  that  were  cut  stood  ; ' '  and  that  ' '  the  land  in  contro- 
versy was  a  narrow  strip,  three  chains  wide  and  thirty  chains 
long,  and  that  upon  the  same  land  the  trees  in  question  in 
this  action  stood."  It  was  decided  that  this  evidence  was 
admissible.2 

Parol  evidence  is  competent  to  prove  that  there  is  but  one 
dam  across  a  river  in  order  to  show  that  it  is  the  same  subject- 
matter  as  in  a  former  case,  although  the  descriptions  given  in 
the  two  complaints  vary  a  mile.3  The  court  said:  "It  is  in 
the  interest  of  the  public  that  there  should  be  an  end  of  litiga- 
tion. It  is  easy  to  understand  the  beneficial  results  which  flow 
from  a  strict  observance  of  this  principle,  and  to  realize  the  in- 
jury which  might  arise  by  any  relaxation  of  the  rule.  In  a 
proper  case  for  its  application,  courts  of  justice  ought  not  to 
permit  the  rule  to  be  called  in  question  by  any  supposed  hard- 

1.  Yates  v.  Yates,  81  N.  C.  397.  3.  McLeod  v.  Lee,  17  Nev.  103  (28 

2.  Frantz  v.  Ireland,  4  Lansing  (4    Pac.  R.  124). 
N.  Y.  Supr.)  278,  280. 
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ship  which  might  exist  in  any  particular  case,  but  should  in- 
flexibly adhere  to  it,  regardless  of  consequences.  In  the  present 
case  it  is  argued  that  the  issues  in  the  former  suit  were  upon 
an  entirely  different  subject,  and  this  argument  is  sought  to  be 
maintained  principally  upon  the  ground  that  the  original  com- 
plaint in  each  of  these  actions  describes  the  locus  in  quo  of  the 
dam  in  question  at  different  points.  If  there  were,  in  fact,  two 
dams  in  the  river,  each  located  as  described  in  the  respective 
complaints,  the  argument  would  have  great  force.  But  the 
evidence  shows  that  there  was  but  one  dam.  The  plaintiff  tes- 
tified 'that  he  knew  the  dam  and  ditch  described  in  the  plead- 
ings in  the  former  case,  and  also  the  dam  and  ditch  de- 
scribed in  this  case,  and  that  they  were  the  same  dam  and 
ditch  described  in  the  pleadings  in  both  cases.'  This  testimony 
is  not  controverted  by  the  record;  but  in  this  connection  it  is 
earnestly  contended  that  the  court  erred  in  permitting  any  tes- 
timony relative  to  the  identity  of  the  dam,  because  there  is  no 
ambiguity  nor  uncertainty  in  the  descriptions  in  the  pleadings. 
We  arej  however,  of  opinion  that  the  ruling  of  the  court  in  ad- 
mitting this  testimony  was  not  prejudicial  to  the  defendants. 
In  the  first  action,  the  point  where  the  dam  was  erected  was 
described  in  the  original  complaint  as  being  'at  the  quarter  sec- 
tion corner,  between  sections  11  and  12,  township  13  north, 
range  25  east,  Mount  Diablo  base  and  meridian.'  In  this 
action  it  is  described,  in  the  original  complaint,  as  being 
'  at  or  near  the  south-east  corner  of  the  north-east  quarter 
of  the  north-east  quarter  of  *  *  *  section  10,  and  on 
the  section  line  between  sections  10  and  11  of  said  town- 
ship and  range.'  These  points  are  about  one  mile  apart.  In 
an  amended  complaint  filed  in  the  first  action,  the  site 
of  the  dam  is  located  on  the  river,  '  at  or  near  where  the 
old  Nichols  ditch  receives  water.'  In  an  amended  an- 
swer to  plaintiff's  complaint  in  this  action  the  defendants 
aver  that,  in  pursuance  of  the  parol  license  given  by  McLeod, 
they  'commenced  the  excavation  of  a  ditch  from  the  mill  to 
the  dam  described  in  plaintiff's  complaint,  and  erected  said 
dam. '    Even  upon  these  proceedings,  we  think,  the  court  would 
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have  been  justified  in  declaring  that  the  dam  in  question  in 
both  suits  was  the  same.  The  plaintiffs  in  the  first  suit 
claimed  the  right  to  construct  a  dam  by  virtue  of  a  parol  license, 
and  they  alleged  and  proved  in  that  action  that,  in  pursuance  of 
that  license,  they  constructed  the  dam  on  or  about  the  30th  of 
November,  1874,  for  the  purpose  of  diverting  the  water  of  the  river 
into  their  ditch.  The  dam  described  in  the  complaint  in  this 
action  is  alleged  to  have  been  erected  by  defendants  'on  or  about 
the  30th  day  of  November,  A.  D.  1874,'  for  the  purpose  of  di- 
verting the  water  of  the  river  through  the  ditch  constructed  by 
them  at  that  time.  The  parol  license  was  only  given  for  the 
erection  and  maintenance  of  one  dam,  and  that  one  was  to  be 
used  to  divert  the  waters  of  the  river  into  and  through  the 
ditch  constructed  by  the  plaintiff  in  the  first  suit.  From  the 
very  nature  of  the  case,  this  must  have  been  the  same  dam  con- 
cerning which  the  litigation  was  had  in  the  former  action. 
The  facts  upon  which  the  parol  license  was  claimed  were  pre- 
cisely the  same  in  both  actions.  There  was  but  one  dam  to 
which  the  facts,  as  alleged,  could  possibly  apply.  Moreover, 
there  was  no  specific  denial  of  the  allegation  in  the  supple- 
mental complaint  in  this  action  that  the  dam  mentioned  in  the 
former  suit  was  identical  with  the  one  mentioned  in  this.  The 
plaintiff  might,  therefore,  have  safely  rested  upon  the  plead- 
ings, and  claimed  that  the  identity  of  the  dam  was  an  admitted 
fact  in  the  case.  The  whole  theory  of  the  answer  to  the  sup- 
plemental complaint  is  based  evidently  upon  the  fact  that  the 
dam  is  not  described  in  the  original  complaint  in  this  action 
as  being  at  the  same  point  as  in  the  complaint  in  the  former 
action,  and  not  upon  the  ground  that  there  were  in  fact  two 
separate  and  distinct  dams.  But,  inasmuch  as  the  precise  loca- 
tion of  the  dam  in  question  was  differently  described  in  the 
various  pleadings,  it  was  not  erroneous  to  admit  parol  evidence 
to  show  that  the  dam  and  ditch  referred  to  in  all  the  pleadings 
were  the  same.  This  testimony  was  admissible,  not  for  the 
purpose  of  varying,  controlling,  or  contradicting  the  record, 
but  for  the  purpose  of  showing  more  clearly  that  the  dam  in 
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question  in  this  suit  was  the  same  dam  that  was  in  issue  in  the 
former  one." 

Description  in  replevin. — If  the  complaint  and  writ  in  re- 
plevin describe  one  article  and  another  is  taken,  and  the  judg- 
ment follows  the  description  given  in  the  complaint,  it  can  not 
be  shown  by  extrinsic  evidence  in  another  trial  that  the  arti- 
cle seized  was  the  one  intended  to  be  replevied  if  it  is  never 
known  by  the  description  given  in  the  complaint.1 

§  417.    Ejectment — Issue  in. — A  record  in  ejectment  which 
failed  to  show  the  grounds  litigated,  having  been  read  in  evi- 
dence by  the  defendant,  the  plaintiff  was  allowed  to  prove  by 
parol  that  he  was  defeated  because  the  defendant  held  under  a 
conveyance  made   by  the  plaintiff's  father,  which  was    good 
during  his  minority.2     A  sued  B  to  recover  a  tract  of  land,  al- 
leging seizin  and  the  right  to  the  possession,  and  that  B  was 
holding  wrongfully.  There  was  a  trial  and  a  verdict  and  judg- 
ment for  a  part  of  the  land  for  A.     He  then  brought  a  new  ac- 
tion to  recover  the  other  part,  and  the   record   in  the  former 
case  was  given  in  evidence  as  a  bar.     He  then  offered  to  prove 
"  that  the  eviction  in  the  declaration  alleged  occurred  after  the 
commencement  of  the  former  action,  and  that  at  the  time  of  its 
commencement  he  was  in  possession  of  the  premises  herein 
demanded."     But  this  evidence  was  excluded  and  the  record 
was    held  to  be  a   bar,    on   the    ground    that   he    was    called 
upon  in  the  first  action  to  make  out  his  right  to  the  possession 
of  the  whole  tract,  and  that  "  the  judgment  was  conclusive, 
not  only  as  to  every  matter  which  was   offered   or  received  to 
sustain  or  defeat  his  claim,  but  also  as  to  any  other  admissible 
matter  which  might  have  been  offered  for  that  purpose."3  This 
case  seems  to  me  to  be  unsound.  What  he  offered  to  prove  was, 
that  he  included  land  in  his  former  declaration  of  which  he 
was  in  possession.     Of  course,  he  would  be  defeated  in  respect 
to  that.     And  the  court  held  that  that  mistake  gave  the  de- 
fendant the  title. 

1.  Standard  Foundry  Co.  v.  Schloss,        2.  Briggs  v.  Wells,  12  Barb.  567. 
43  Mo.  App.  304.  3.  Hodges  v.  Eddy,  52  Vt.  434,  438. 
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§  418.   Election  of  case  for  trial  by  prosecuting  attorney. — 

In  a  prosecution  for  knowingly  selling  skimmed  milk  to  a 
cheese  factory,  evidence  of  other  sales  near  the  same  time  are 
admissible  in  order  to  show  knowledge.  To  such  an  indict- 
ment, in  three  counts,  charging  the  offense,  respectively,  on 
July  15,  August  1  and  August  15,  the  defendant  pleaded 
former  acquittal.  On  the  trial,  he  introduced  the  former  rec- 
ord, in  which  the  date  of  the  offense  was  fixed  on  September 
1,  and  proved  that  in  that  trial  the  state  gave  evidence  show- 
ing sales  made  from  June  26  to  the  early  part  of  September ; 
and  then  the  state  proved  that,  upon  his  motion,  it  was  re- 
quired to  elect  upon  which  sale  it  would  ask  a  verdict,  and 
that  one  occurring  after  September  1  was  selected.  The  jury 
having  found  that  the  offenses  were  not  the  same,  the  supreme 
court  held  that  the  rulings  of  the  trial  court  in  permitting  the 
state  to  show  by  parol  the  election  made  on  the  first  trial  was 
correct.1 

§  419.  Existence  of  contract. — In  a  suit  to  recover  an  al- 
leged monthly  installment  of  wages,. if  there  is  a  judgment  for 
the  defendant,  and  the  record  fails  to  show  on  what  issue  it 
was  rendered,  parol  evidence  is  admissible  in  a  new  suit  for 
another  installment  to  prove  that  the  existence  of  the  contract 
was  the  only  question  litigated.2 

Foreign  judgment. — Parol  evidence  is  admissible  to  show 
what  was  submitted  or  withheld  in  a  suit  on  a  foreign  ( Cana- 
dian) judgment.3 

Identity. — Parol  evidence  is  competent  to  prove  the  identity 
of  the  parties,4  or  of  the  items  of  an  account,5  or  of  a  note,6  or 
any  other  matter  7  set  up  in  a  former  record,  with  those  con- 
tained in  the  record  on  trial. 

§  420.    Intoxicating-liquor  sales  in  Vermont. — In  Vermont, 

1.  Bainbridge  v.  State,  30  0.  St.  264,  4.  Garwood  v.  Garwood,  29  Cal.  514, 
271.  520. 

2.  Strauss  u.Meertief, 64  Ala. 299,311.        5.  Ward  v.  Price,  1  Pinney  101. 

3.  Merchants'  Bank  v.  Schulenburg,  6.  Hampton  v.  Dean,  4  Tex.  455, 459. 
48  Mich.  102  (Schulenburg  v.  Merch-  7.  Hamner  v.  Pounds,  57  Ala.  348, 
ants'  Bank,  11  N.  W.  R.  826).  351 ;  Eastman  v.  Clark,  63  N.  H.  31. 
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by  virtue  of  a  statute,  if  a  person  charged  with  the  unlawful 
sale  of  intoxicating  liquors  pleads  guilty  without  specifying 
in  his  plea  the  times  at  which  the  offenses  were  committed,  he 
can  not  show  in  defense  to  a  subsequent  prosecution,  for  sales 
made  at  times  other  than  those  alleged  in  the  first  complaint, 
that  they  were  in  fact  the  same.1 

The  statute  of  that  state  prescribes  a  form  of  complaint  to  be 
used  in  the  prosecution  of  persons  for  the  unlawful  sale  of  in- 
toxicating liquors,  which  omits  the  dates  of  the  sales  and  the 
persons  to  whom  they  were  made;  and  if  this  form  is  used, 
and  a  trial  had,  parol  evidence  is  competent  to  show  the  mat- 
ters actually  tried,  and  they  can  not  be  tried  anew.2 

§  421.  Judge's  public  rulings. — The  public  announcements, 
directions,  instructions,  orders,  reasons  and  rulings  of  the 
court  may  be  proved  by  parol  in  order  to  determine  what  issues 
were  passed  upon.  Thus,  in  an  action  in  Massachusetts  to 
recover  real  estate,  in  which  two  defenses  were  pleaded  and 
evidence  given  upon  both  in  a  trial  before  the  court  without  a 
jury,  there  was  a  general  finding  and  judgment  for  the  defend- 
ant. In  a  new  action  by  the  plaintiff,  it  was  decided  that  he 
might  show  by  parol  that  the  judge  based  his  finding  upon  the 
issue  which  did  not  go  to  the  merits — that  he  so  announced  on 
making  his  decision,  as  I  understand  the  case.3 

So,  parol  evidence  is  admissible  to  prove  that  a  judgment 
for  the  defendant  was  directed  for  defect  of  parties  defend- 
ant.4 The  court  said:  "  After  the  introduction  of  the  rec- 
ord of  the  judgment,  plaintiff  showed,  by  the  minutes  of  a 
stenographer,  that  the  court  directed  a  verdict  for  the  defend- 
ant for  want  of  proper  parties  defendant.  The  ruling  was 
correct."  And  in  a  suit  for  rent,  if  the  defendant  introduces 
in  evidence  a  justice's  judgment  in  his  favor  in  an  action  for 
the  same  rent,  it  may  be  proven  by  parol  that  the  justice 
decided  that  the  rent  was  not  due. 5 

1.  State  v.  Haynes,  35  Vt.  565.  4.  Munro  v.  Meech,94  Mich.  596  (54 

2.  State  v.  Brown,  49  Vt.  437,  440.  N.  W.  R.  290).    ■ 

3.  Perkins  v.  Parker,   10  Allen  (92  5.  Estill ».  Taul,  2  Yerger  (lOTenn.) 
Mass.)  22.  466  (24  Am.  D.  498). 
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To  a  suit  in  New  Hampshire  upon  the  half  of  an  account, 
the  answer  was  that  the  plaintiff  had  received  the  other  half 
in  full  upon  a  composition,  and  in  order  to  prove  this  answer 
the  defendant  produced  a  copy  of  a  New  York  record,  which 
showed  that  the  plaintiff  had  sued  him,  alleging  the  composition 
and  payment  of  half  with  an  agreement  to  pay  the  balance 
when  able,  and  that  he  was  then  able,  upon  which  judgment 
was  rendered  for  him,  defendant.  It  was  held  competent 
for  the  plaintiff  to  prove  that  the  New  York  court  followed  a 
named  case  and  instructed  the  jury  that  the  composition  was 
void  for  want  of  consideration,  and  that  his  cause  of  action,  if 
any,  was  upon  the  original  debt.1 

So,  if  the  record  in  a  suit  for  specific  performance  simply 
shows  "  suit  dismissed,"  it  may  be  proven  by  parol,  in  a  sub- 
sequent action  for  trespass,  that  the  reason  assigned  by  the 
court  for  the  dismissal  was  that  the  purchase-money  had  not 
been  paid.2 

In  a  suit  before  a  justice  of  the  peace  no  set-offs  were  pleaded. 
But  on  cross-examination  of  defendant,  certain  matters  of  set- 
off were  inquired  about  and  testified  to,  and  the  plaintiff  testi- 
fied concerning  the  same  matter  ;  and  the  justice,  finding  those 
matters  credited  to  the  defendant  on  the  plaintiff's  book,  al- 
lowed them,  and  gave  judgment  for  the  plaintiff  for  the  bal- 
ance. In  a  suit  by  the  defendant  against  the  plaintiff  to  re- 
cover upon  those  matters,  it  was  held  to  be  competent  to  show 
by  the  justice  that  he  allowed  them  in  making  up  his  judg- 
ment, and  that  they  were  thus  barred.8  The  defeating  of  an 
action  because  a  deed  was  not  tendered  is  no  bar  ;  and  the 
written  charge  of  the  judge,  directing  the  jury  to  find  for  the 
defendant  for  want  of  a  tender,  is  evidence  to  show  that  fact.4 
An  instruction  given  in  another  case  can  not  be  proved  with- 
out also  giving  in  evidence  the  judgment  and  enough  of  the 
record  to  show  its  relevancy.5     The  court  said  :     "There  was 

1.  Sanderson  v.  Peabody,  58  N.  H.  4.  Carmony  v.  Hoober,  5  Pa.  St.  (5 
116,  118.  Barr)  305. 

2.  Aspinall  v.   Ma.rks,   8  Victorian  5.  Reynolds  v.  Sutliff,  71  Iowa  549 
Law  R.  (Law)  217.  (32  N.  W.  R.  502). 

3.  Gilbert  v.  Earl,  47  Vt.  9.     See  § 
214,  supra. 
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a  conflict  in  the  evidence  as  to  whether  the  note  was  executed 
on  Sunday,  and  upon  the  question. of  usury.  We  do  not  un- 
derstand that  this  is  seriously  questioned  by  the  plaintiff.  Up- 
on the  question  of  former  adjudication  as  to  the  alleged  pay- 
ments, the  plaintiff  introduced  the  petition  and  answer  in  the 
former  case,  he  offered  in  evidence  an  instruction  given 
in  that  case.  This  offer  was  objected  to  by  the  defendant, 
and  the  objection  was  sustained.  One  ground  of  the  objec- 
tion was  that  it  had  not  been  shown  what  the  verdict 
was  in  that  case.  The  plaintiff  did  not  offer  the  verdict  nor 
judgment  in  evidence,  nor  state,  when  he  offered  the  instruc- 
tion objected  to,  that  he  would  proceed  to  offer  the  whole 
record.  We  think  that  the  ruling  of  the  court  was  correct.  If 
the  plaintiff  relied  upon  an  estoppel  by  judgment,  he  should 
have  introduced  the  verdict  and  judgment  in  evidence." 

§  422.  Judge's  and  jury's  secret  deliberations. — The  cases 
are  in  much  confusion  over  the  question  whether  the  secret 
deliberations  of  the  judge  or  jury  can  be  shown  in  order 
to  prove  that  an  issue  was  or  was  not  decided.  That  such  evi- 
dence is  competent,  is  held  in  Massachusetts,  Michigan  and 
Pennsylvania,  while  the  opposite  is  maintained  in  Maine, 
New  Hampshire,  North  Carolina,  Oregon,  South  Carolina  and 
England,  and  the  supreme  court  of  New  York  has  ruled  both 
ways.  Thus,  it  was  decided  in  Massachusetts,  that  if  a  partic- 
ular matter  might  be  included  in  a  general  reference,  the  testi- 
mony of  the  arbitrators  that  they  did  consider  and  decide  it 
was  competent.1  So,  in  a  suit  in  Michigan  before  a  justice  of 
the  peace,  in  which  all  the  pleadings  were  oral,  and  there  was 
simply  a  judgment  that  the  plaintiff  had  no  cause  of  action  and 
that  the  defendant  should  recover  costs,  it  was  held  to  be  com- 
petent to  prove  by  the  justice  that  one  of  the  defenses  was  that 
the  plaintiff's  claim  was  not  due  and  that  he  decided  the  case 
on  that  ground.2  And  in  a  later  case  in  the  same  state  which 
was  tried  before  the  court  without  a  jury,  in  which  there  was  a 

1.  Evans  v.  Clapp,  123  Mass.  165,169.        2.  Wood  v.  Faut,  55  Mich.  185  (20 

N.  W.  R.  897). 
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general  finding  for  the  defendant,  it  was  held  to  be  admissible  in 
another  action  to  prove  by  the  deposition  of  the  judge  who  tried 
the  first  case,  that  he  based  his  finding  solely  on  the  statute  of 
limitations.1  The  court  said:  "No  written  findings  were  made, 
and  it  does  not  appear  from  the  record  itself  upon  what  ground 
defendant  had  judgment."  This  case  seems  to  be  an  authority 
that  the  judge  could  testify  as  to  his  secret  or  unexpressed 
grounds  of  decision.  So  also,  in  an  action  in  Pennsylvania  by 
A  against  C  on  an  account,  two  issues  were  made  and  both 
supported  by  evidence  on  the  trial,  namely,  that  the  ac- 
count was  made  with  A  and  B,  and  that  it  was  not  just, 
and  there  was  a  verdict  and  judgment  for  the  defendant.  A 
and  B  for  the  use  of  A,  then  sued  C  upon  the  same  account, 
and  the  answer  was  former  adjudication.  In  this  action,  the 
plaintiffs  were  permitted  to  show  that,  on  the  former  trial,  evi- 
dence was  given  on  both  issues  and  that  the  jury  were  in- 
structed that  if  the  account  was  made  with  A  and  B  and  not  A 
alone,  he  could  not  recover;  and  then  they  were  also  allowed 
to  prove  by  a  juror  that  the  jury  decided  on  that  question 
alone,  and  did  not  consider  the  merits.2 

But  in  Maine,  if  an  action  is  brought  on  several  notes,  each 
being  described  in  a  different  count,  and  the  whole  is  sent  to  a 
referee,  who  makes  a  general  award  on  which  a  general  judgment 
is  rendered,  the  plaintiff  can  not  prove  by  parol,  in  a  new  action 
on  one  of  the  notes,  that  it  was  not  passed  upon  by  the  referee, 
if  the  record  does  not  show  its  withdrawal.8  The  court  said : 
"The  plaintiffs  claim  that  the  note  in  suit  was  not  passed 
upon  by  the  referee,  and  therefore  that  the  judgment  is  no  bar  ; 
and  the  contention  between  the  parties  is  as  to  whether  or  not  it 
is  competent  for  the  plaintiffs  to  prove  by  parol  that  the  note  was 
not  in  fact  passed  upon  by  the  referee,  and  formed  no  part  of 
the  sum  awarded.  We  think  it  is  not  competent  to  explain 
the  judgment  as  proposed.  If  it  appears  by  the  pleadings 
that  the  subject-matter  in   controversy  was  directly  and  neces- 

1.  Black  v.  Miller,  75  Mich.  323  (42        3.  Blodgett  v.  Dow,  81  Me.  197  (16 
X.  W.  R.  837).  Atl.  R.  660). 

2.  Follansbee  v.  Walker,  74  Pa.  St. 
306,  309. 
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sarily  an  issue  in  the  action,  a  general  judgment,  either  on  a 
general  verdict  of  the  jury  or  a  general  award  of  referees, 
while  it  stands  unreversed,  is  a  bar  to  another  action  for  the 
same  cause.  The  parties  are  estopped  by  it.  But  if  the 
pleadings  are  such  that  the  subject  is  not  directly  in  issue,  but 
may  or  may  not  be  put  in  issue  in  the  action,  and  the 
judgment  does  not  disclose  whether  it  was  or  not,  the  fact 
may  be  proved  by  parol ;  and  this  we  understand  is  the  dis- 
tinction. Here  the  note  in  suit  was  specially  described  in  the 
first  count  in  the  writ,  and  went  to  the  referee  for  adjudica- 
tion. There  is  nothing  in  the  record  showing  it  was  with- 
drawn. The  judgment  on  the  general  award  estops  the  plain- 
tiffs, and  can  not  be  explained  by  parol.  If,  at  the  hearing, 
the  plaintiffs,  for  any  reason,  were  not  prepared  to  litigate  the 
note,  they  should  have  seen  to  it  that  it  appeared  by  the  judg- 
ment that  it  was  withdrawn." 

So,  if  evidence  to  support  a  set-off  is  given  to  the  jury,  it  can 
not  be  proven  in  a  new  suit  that  the  jury  disregarded  it,  in  or- 
der to  remove  the  bar.1  So  also,  in  New  Hampshire,  in  an 
action  of  trespass  quare  clausum  fregit,  if  the  declaration  al- 
leges the  taking  and  conversion  of  chattels  by  way  of  aggrava- 
tion of  damages,  and  it  is  shown  by  parol  evidence  that  the 
conversion  of  the  chattels  was  proven  on  the  trial,  the  verdict 
and  judgment  in  favor  of  the  plaintiff  for  damages,  and  its 
payment,  will  vest  the  title  to  the  chattels  in  the  defendant ; 
and  the  testimony  or  admissions  of  the  jurors  that  they 
did  not  include  anything  for  them  is  not  admissible  to 
show,  in  a  subsequent  suit,  that  the  defendant  does  not  own 
them.2  A  later  case  in  that  state  holds  that  the  jurors  can  not 
be  permitted  to  testify  as  to  which  issue  they  based  their  ver- 
dict upon.3  The  court  said  :  "  But  the  case  shows  that  the 
second  issue  was  tried.  It  is  admitted  that  some  of  the  jurors 
would  testify  (if  their  testimony  were  to  be  received)  that  the 
verdict  was  based  upon  that  issue.  As  the  record  does  not 
show  upon  which  of  the  issues  the  former  judgment  was  found- 

1.  Baker  v.  Stinchfleld,  57  Me.  363.         3.  Hearn  v.  Boston  and  M.  R.  R.,  — 

2.  Smith  v.  Smith,  50  N.  H.  212,  219.     N.  H.  —  (29  Atl.  970). 
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ed,  it  was  incumbent  upon  the  defendants,  in  order  to  estab- 
lish an  estoppel,  to  prove  by  extrinsic  evidence  that  it 
was  founded  upon  the  matters  that  are  in  issue  in  this 
action.  Evidence  consistent  with  the  record,  and  other- 
wise competent,  would  be  received  for  this  purpose.  But 
testimony  of  jurors  in  respect  to  their  consultations  in  the  jury 
room  and  the  grounds  of  their  verdict  is  not  competent.  This 
has  been  repeatedly  held  upon  motions  for  a  new  trial  for  mis- 
take or  misconduct  of  jurors,  when  the  object  of  the  testimony 
was  to  impeach  the  verdict.  The  reasons  for  excluding  the 
testimony  of  jurors  apply  with  equal  or  greater  force  in  cases 
like  this.  Each  of  the  parties  to  the  second  action  is  likely  to 
make  strenuous  and  persistent  efforts  to  obtain  the  testimony 
in  his  favor.  The  efforts  would  generally  be  made  in  the  ab- 
sence of  one  party,  and  frequently  would  be  artful,  and  some- 
times fraudulent.  They  would  have  a  tendency  to  cause  con- 
fusion and  falsehood.  The  defendants  say  that,  unless  such 
testimony  is  received,  a  party  who  has  been  notified  to  come 
in  and  defend  an  action  will  be  unable  to  set  up  the  judgment 
recovered  as  an  estoppel  in  a  subsequent  action  against  him 
in  which  the  same  matters  are  in  issue.  A  sufficient  answer 
to  this  argument  is,  that  the  jury  may  be  inquired  of  con- 
cerning the  grounds  of  their  verdict  when  it  is  returned  into 
court ;  or  they  may  be  required  to  return  answers  to  special 
questions  with  their  general  verdict.  In  answering  questions 
in  this  way  they  act  as  a  jury,  and  not  as  witnesses,  and  their 
answers  become  a  part  of  the  record.  If,  in  the  former  action, 
special  questions  concerning  the  matters  in  issue  had  been 
submitted  to  the  jury,  the  record  would  have  shown  what 
matters  were  there  decided." 

A  late  case  in  North  Carolina  was  this:  In  an  action  before 
a  justice  of  the  peace  on  a  bond  wherein  one  Davis  appeared  to 
be  surety  and  one  Whitfield  the  principal,  the  judgment  was: 
"This  cause  came  on  for  trial ;  after  hearing  the  evidence,  it 
is  adjudged  that  this  warrant  be  dismissed  as  to  Jonathan 
Davis,"  and  there  was  a  judgment  for  the  plaintiff  against 
Whitfield.     In  a  new  action  on  the  bond  against  Davis,  the 
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plaintiff  contended  that  the  justice's  judgment  was  one  of  non- 
suit, but  Davis  was  permitted  to  show  by  the  testimony  of  the 
justice  that  his  judgment  was  based  solely  on  the  fact  that  no 
obligee-was  named  in  the  bond  at  the  time  it  was  signed,  which 
made  it  a  judgment  on  the  merits  and  a  bar  to  the  new  action, 
notwithstanding  the  fact  that  the  justice  erred  in  failing  to 
hold  him  bound  on  the  doctrine  of  estoppel.  The  court  said: 
''Evidence  of  what  a  justice  meant  by  the  judgment  in  the 
former  action  is  improper,  for  the  entry  must  speak  for  itself. 
But  it  is  otherwise  as  to  the  fact  whether  the  merits  were  in- 
quired into  upon  rendering  it."  1  So,  in  an  action  in  Oregon 
to  recover  damages  for  failure  to  receive  and  pay  for  wood 
according  to  contract,  the  defendant,  to  sustain  his  answer  of 
former  adjudication,  introduced  a  record  which  appeared  to  be 
for  the  same  cause  of  action,  and  showed  a  trial  on  the  merits 
and  judgment  for  two  hundred  and  seventy-four  dollars  and 
fifty  cents  for  the  plaintiff.  The  plaintiff  then  offered  to  prove 
by  a  juror  that  in  the  former  suit  they  only  assessed  damages 
for  one  hundred  and  eighty-three  cords,  at  one  dollar  and  fifty 
cents  per  cord,  and  not  on  the  balance  now  sued  for,  but  the 
evidence  was  held  inadmissible.2  And  in  South  Carolina,  A, 
having  a  claim  against  B,  made  a  draft  upon  him  and 
credited  it  on  his  account,  which  was  sent  to  him.  B  having 
failed  to  pay  the  draft,  A  sued  him,  and,  on  the  trial,  B 
gave  in  evidence  the  account  rendered  with  the  amount  of  the 
draft  credited,  and  A  recovered  a  judgment.  He  then  sued  B 
for  the  amount  of  the  draft,  and  offered  to  prove  by  one  of  the 
jurors  that  they  deducted  it  from  his  claim  in  the  first  suit,  but 
this  evidence  was  held  incompetent,  and  the  judgment  was  de- 
cided to  be  a  bar.3  A  late  English  case  holds  that  an  arbitra- 
tor may  be  used  as  a  witness  to  prove  what  matters  were  pre- 
sented to  him  for  consideration,  and  as  to  what  passed  before 

1.  Davie  v.  Davis,  108  N.  C.  501  (13        3.  Dukea   v.    Broughton,  2  Spears' 
S.  E.  R.  240,  23  Am.  St.  R.  71).  Law  620. 

2.  Underwood  v.  French,  6  Oregon 
66  (25  Am.  R.  500). 
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him,  but  that  he  can  not  be  asked  to  state  what  passed  in  his 
own  mind.1  A  case  in  Barbour's  New  York  reports  was  this: 
A  note,  together  with  other  demands,  was  sued  upon  before  a 
justice  of  the  peace.  The  defendant  swore  that  the  time  for 
the  payment  of  the  note  had  been  extended  to  April  1,  and 
that  it  was  not  yet  due,  which  the  plaintiff  denied.  The  ver- 
dict was  in  favor  of  the  plaintiff  for  damages,  "and  that  the 
note  stand  over  to  April  1  next."  In  a  new  suit  on  this 
note,  it  was  decided  that  the  verdict  was  not  competent  to 
show  that  the  note  was  not  included,  but  that  a  juror  could 
testify  that  the  note  was  rejected  upon  the  testimony  of  the  de- 
fendant that  it  was  not  due.2  Two  later  cases  in  the  supreme 
court  of  that  state  hold  that  neither  judges  nor  jurors  can 
testify  in  respect  to  the  ground  upon  which  the  determination 
was  reached,  nor  give  the  reasons  for  the  decision.3  If  jurors, 
in  order  to  uphold  their  verdict  and  to  prevent  a  new  trial, 
may  testify  that  they  did  not  consider  certain  evidence  or  mat- 
ters, I  do  not  see  why  they  may  not  do  so  in  order  to  apply 
properly  their  verdict  as  evidence  in  another  action. 

§  423.  Lease,  action  upon,  for  rent. — In  an  action  for  rent 
upon  a  lease,  there  was  a  judgment  for  the  defendant.  The 
landlord  having  brought  a  new  suit  for  rent  subsequently  ac- 
cruing, the  tenant,  although  pleading  a  different  defense,  at- 
tempted to  use  the  former  adjudication  as  a  bar.  The  court  said:* 
"The  only  remaining  question  is  whether  or  not  this  action  is 
barred  by  the  judgment  in  the  former  suit  between  the  same  par- 
ties. That  was  not  for  the  same  cause  of  action;  and  so  it  is  not 
conclusive  against  the  plaintiff,  except  on  such  issues  as  are 
shown  to  have  been  tried  and  determined  in  it.  Inasmuch  as 
the  record  does  not  show  the  ground  on  which  the  case  was  de- 
cided, it  was  competent  to  prove  it  by  parol  evidence.     But  the 


1.  Buccleuch  v.  Metropolitan  Board  3.  Agan  v.  Hey,  30  Hun  (37  N.  Y. 
of  Works,  L.  R.  5  English  and  Irish  Supr.)  591,  594 ;  Dear  v.  Reed,  37  Hun 
Appeal  Cases  418,  432,  457,  462.  (44  N.  Y.  Supr.)  594,  601. 

2.  Marcellus  v.  Countryman,  65  4.  Stone  v.  St.  Louis  Stamping  Co., 
Barb.  201.  155  Mass.  267  (29  N.  E.  R.  623). 
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full  report  of  the  evidence  taken  at  that  trial  was  rightly  ex- 
cluded. Much  of  the  evidence  might  have  been  prejudicial  to 
one  or  the  other  of  the  parties  on  the  points  in  dispute  in  this 
trial,  and  the  defendant  had  a  right  to  show  only  what  issues 
were  actually  tried  and  determined.  To  do  that  it  might  be 
necessary  to  prove  what  some  of  the  evidence  was,  and  the  de- 
fendant was  rightly  permitted  to  go  as  far  as  it  chose  in  show- 
ing what  matters  were  made  a  subject  of  testimony,  and  what 
issues  were  filially  submitted  to  the  jury.  But  the  defendant 
failed  to  go  far  enough  to  make  it  clear  that  the  jury  decided 
that  case  on  issues  which  are  necessarily  decisive  of  this. 
There  was  a  general  verdict,  and  very  likely  it  is  impossible  to 
prove  what  the  decision  of  the  jury  was  on  any  particular 
issue,  or  whether  they  decided  the  case  on  any  issue  involved 
in  the  present  suit.  At  the  former  trial  there  was  evidence 
that  the  keys  were  returned,  and  an  issue  was  raised  on  the 
question  whether  or  not  the  plaintiff  had  accepted  a  surrender  of 
the  premises,  and  evidence  was  offered  on  both  sides.  We  do 
not  know  what  view  the  jury  took  of  that  evidence,  nor  whether 
their  verdict  against  the  plaintiff  might  not  have  been  founded 
upon  it.  No  evidence  was  introduced  on  this  issue  at  the  trial 
of  this  case,  and  the  defendant  can  not  now  avail  itself  of  a  de- 
fense depending  upon  it.  The  answer  in  the  former  case  set  up 
the  statute  of  frauds  as  a  defense,  and  there  is  nothing  to  show 
that  the  judge  may  not  have  ruled  in  favor  of  the  defendant  on 
that  part  of  its  defense,  and  that  the  verdict  may  not  have  been 
rendered  on  that  ground.  In  the  present  case  that  defense  is 
not  set  up  in  the  answer,  and  is  not  open  to  the  defendant. 
The  general  denial  in  the  answer  in  the  former  suit  put  in  issue 
other  matters  which  are  not  questioned  in  this  case,  and  it  is 
impossible  to  say  that,  at  the  former  trial,  the  verdict  may  not 
have  been  rendered  against  the  plaintiff  on  account  of  its  fail- 
ure on  some  of  these.  It  can  not  be  said  as  a  matter  of  law, 
on  the  evidence  before  us,  that  the  former  judgment  is  a  bar  to 
this  action." 

Notes — Which  ones  were  considered. — The  payee  of   a 
note  had  indorsed  it,  and  was  afterwards  compelled  to  pay  a 
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part  of  it  to  the  indorsee,  for  which  he  sued  the  maker,  who 
pleaded  a  former  recovery.  The  record  introduced  showed  that 
it  was  an  action  hy  the  present  plaintiff  against  the  present  de- 
fendant to  recover  for  the  whole  of  the  purchase-money  of  a 
plantation  sold  by  the  former  to  the  latter.  The  court  held 
that  parol  evidence  was  inadmissible  to  prove  that  the  note 
mentioned  in  the  present  declaration  was  given  for  a  part  of 
the  purchase-price  of  the  same  plantation.1 

A  sold  a  brick-yard  to  B,  for  which  the  latter  executed  to  the 
former  five  obligations,  payable  in  brick  at  stated  times.  After 
the  maturity  of  the  first  two,  A  brought  a  suit,  alleging  the 
making  of  those  instruments,  and  that  there  were  three  others 
not  yet  matured,  and  that  the  consideration  of  the  whole  five 
was  personal  property  worth  two  thousand  and  fifty-five  dol- 
lars, which  had  been  delivered  to  B,  who  had  failed  to  deliver 
any  brick,  to  his  damage  $2,055.  B  set  up  a  counter-claim  for 
breach  of  warranty,  and,  after  a  trial,  A  recovered  $1,186.07. 
A  now  sued  B  on  the  other  three  obligations,  and  B  contended 
that  the  former  judgment  was  a  bar.  But  it  was  held  that  in 
order  to  defeat  B's  contention,  it  might  be  shown,  by  the  testi- 
mony of  the  judge  and  his  instructions  to  the  jury,  that  the 
first  two  obligations  alone  were  involved  and  considered.2 

§  424.  Parties — Who  are  the  actual. — If  A  brings  a  suit  and 
is  defeated,  and  B  then  sues  the  same  defendant,  he  may  show 
by  parol  that  the  first  suit  was  prosecuted  for  the  benefit  of  B 
in  order  to  raise  any  question  of  res  judicata.3  A  having  re- 
covered goods  from  B  in  detinue,  and  then  having  sued  C  for 
the  conversion  of  other  goods,  he  may  show  that  C  had  an  in- 
terest in  defeating  the  first  suit  and  actually  made  the  defense, 
and  that  the  same  right  was  involved  in  both,  in  order  to 
make  the  former  judgment  conclusive.4  A  sued  B  in  detinue 
for  a  slave  and  recovered.  Afterwards,  as  administrator  of  C, 
he  brought  a  suit  in  equity  against  B  as  the  administrator  of 

1.  Hill  v.  Freeman,  7  Ga.  211,  215.     S.  351;  Claflin  v.  Fletcher,  7  Fed.  R. 

2.  McVIakin  v.  Fowler,  34  S.  C.  281     851— who  the  real  party  was. 

(13  S.  E.  R.  534).  4.  Tarleton  v.  Johnson,  25  Ala.  300 

3.  Cromwell  v.  County  of  Sac,  94  IT.     (60  Am.  D.  515). 
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D,  alleging  that  D,  for  several  years  prior  to  his  death,  had 
had  the  possession  of  this  slave,  and  sought  to  recover  for  his 
use,  and  also  sought  to  use  the  judgment  in  the  action  of  det- 
inue, in  which  the  parties  acted  in  their  individual  capacities, 
as  evidence.  It  was  held,  that  parol  evidence  was  admissible 
to  show  that,  on  the  trial,  the  parties  gave  evidence  solely  in 
their  representative  capacities,  and  that  the  question  of  the 
titles  of  their  respective  intestates  was  litigated,  but  that  the 
judgment,  while  it  was  conclusive  of  the  title  from  the  date 
of  the  commencement  of  the  action,  was  not  conclusive  be- 
tween that  time  and  the  date  of  the  death  of  the  plaintiff's  in- 
testate.1 But  it  seems  to  me  that  the  chancellor  was  confused 
on  the  last  point.  He  admits  that  the  judgment  must  have 
been  rendered  upon  the  theory  that  the  plaintiff's  intestate  had 
the  title  at  the  time  of  his  death,  else  the  plaintiff  could  not 
have  recovered;  and  upon  what  legal  or  logical  grounds  the 
conclusive  effect  of  the  judgment  should  be  limited  to  the  date 
of  the  commencement  of  the  action,  is  not  made  very  clear. 

§  425.  Partnership  demand. — If  a  probate  record  shows  that 
a  claim  on  behalf  of  a  partnership,  after  hearing  evidence,  was 
disallowed,  parol  evidence  is  admissible  to  prove  that  the  action 
of  the  court  was  based  upon  the  fact  that  it  was  not  a  partner- 
ship demand.2 

Practice  in  other  state. — To  a  suit  in  New  Hampshire 
upon  the  one-half  of  an  account,  the  defendant,  claiming  that 
the  plaintiffs  had  received  the  other  half  in  full  by  way  of  com- 
position, pleaded  a  New  York  judgment  in  his  favor,  in  which 
the  plaintiff  had  alleged  the  composition  and  payment  of  one- 
half,  and  a  promise  to  pay  the  other  half  when  able,  and  that 
he  was  then  able,  and  a  demand  and  refusal.  The  answer  of 
the  defendant  in  that  case  denied  the  alleged  promise,  inter- 
posed the  statute  of  limitations  to  the  original  debt,  and  relied 
upon  the  composition.  Although  the  complaint  in  the  New 
York  case  was  based  on  the  composition  and   new  promise,  it 

1.  Hughes  v.  Jones,  2  Md.  Ch.  178,        2.  Snorgrass  v.  Moore,  30  Mo.  App. 
182.  232,  238. 
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was  held  competent  to  prove  by  parol  that,  by  virtue  of  the 
code  of  that  state,  the  plaintiff,  after  the  court  had  ruled  that 
the  promise  sued  upon  was  void  as  being  without  consideration, 
was  allowed  to  proceed  upon  the  original  debt,  without  amend- 
ing his  pleadings,  to  which  the  only  plea  was  the  statute  of 
limitations.  This  conclusively  showed  that  the  judgment 
was  rendered  for  the  defendant  on  that  plea ;  and,  as  the  com- 
plaint in  the  New  Hampshire  case  was  also  on  the  original 
debt,  upon  which  the  New  York  case  was  finally  tried,  it  was 
decided  to  be  a  bar.1 


§  426.  Premature  suit. — If  a  judgment  in  favor  of  the  de- 
fendant is  general,  and  he  pleads  it  in  bar  of  a  new  action  for 
the  same  cause,  the  plaintiff  may  show  by  parol  evidence  that 
the  first  action  was  defeated  because  prematurely  brought.2  In 
a  suit  on  a  bond  payable  upon  the  termination  of  a  specified  ac- 
tion, if  there  is  a  judgment  for  the  defendant,  which  is  pleaded 
in  bar  to  a  second  suit  on  the  bond,  it  may  be  proven  by  parol 


1.  Sanderson  v.  Peabody,  58  X.  II. 
116,  118. 

5.  Jepsonv.  International  Fraternal 
Alliance,  17  R.  I.  471  (23  Atl.  R.  15). 
The  court  said:  "The  testimony  in 
the  case,  outside  of  the  record,  show- 
ed that  the  claim,  though  the  same 
sued  for  in  the  prior  suit,  as  stated 
in  the  exception,  was  not  due  at  the 
time  of  the  bringing  of  the  prior  suit, 
but  that  it  was  a  claim  which  accrued 
to  the  plaintiff  after  the  bringing  of 
that  suit.  It  is  contended  for  the 
defendant  that  this  testimony  was 
inadmissible  and  incompetent,  be- 
cause its  effect  was  to  contradict  the 
record  in  the  former  suit — the  verdict 
and  judgment  being  general ;  and 
that  it  was  therefore  not  permissible 
to  show  by  parol  that  they  were  given 
because  of  the  premature  bringing  of 
the  action.  If  the  effect  of  the  testi- 
mony had  been  to  contradict  the  rec- 
ord, the  point  would  have  been  well 


taken ;  but  such  was  not  its  effect.  It 
is  true  that  the  verdict  and  judgment 
are  general,  and  they  are,  therefore, 
so  far  as  the  record  goes,  consistent 
either  with  the  idea  that  the  case  was 
tried  and  disposed  of  upon  its  merits, 
or  with  the  idea  that  the  plaintiff's 
claim  had  not  accrued  at  the  time  the 
suit  was  brought.  Being  general,  pa- 
rol testimony  was  admissible  to  show 
upon  what  they  were  based.  In  Wil- 
cox v.  Lee,  26  How.  Pr.  418,  it  was 
held  that,  in  an  action  for  a  money 
demand,  in  which  the  defendants  set 
up  a  judgment  in  their  favor,  ren- 
dered by  a  court  of  concurrent  juris- 
diction, for  the  same  cause  of  action, 
as  a  bar,  it  was  competent  to  go  be- 
hind the  record  of  the  judgment,  and 
show  by  proof  aliunde  that  it  was  not 
given  upon  the  merits,  but  on  the 
ground  that  the  action  was  prema- 
turely brought,  and  therefore  was  not 
a  bar  to  the  present  suit." 
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that  the  evidence  on  the  first  trial  related  wholly  to  the  fact 
whether  or  not  the  bond  was  due.1  So,  if  a  litigation  before  a 
justice  of  the  peace  involved  certain  items  of  account,  it  may 
be  proved  by  parol  that  the  justice  excluded  them  because  the 
evidence  showed  that  they  were  sold  on  a  credit  not  yet  ex- 
pired.2 

§  427.  Purchase-price  of  land,  what  fails  to  show  that  it 
was  not  adjudicated. — A  sued  B  to  recover  the  purchase-price  of 
land  sold  to  B  by  executory  contracts,  and  which,  by  the  terms 
of  the  contracts,  was  to  be  paid  for  in  annual  installments.  A 
had  sued  B  before  on  the  same  cause  of  action  and  had  been 
defeated,  and  when  that  record  was  given  in  evidence  by  B,  it 
became  necessary  for  A  to  show  that  the  merits  were  not  de- 
cided. In  order  to  do  so,  he  testified  that  he  had  never  ten- 
dered conveyances  until  after  the  former  suit  was  disposed  of, 
and  his  attorney  testified  that  he  conducted  the  former  trial, 
and  that  it  did  not  appear  that  A  had  delivered  or  tendered  the 
deeds  called  for  by  the  contracts,  and  that  B  objected  to  a  re- 
covery for  that  reason.  Upon  this  evidence,  the  trial  court 
assumed  that  the  merits  could  not  have  been  passed  upon,  be- 
cause the  tender  of  a  deed  was  a  necessary  preliminary  to  a 
recovery.  But  this  was  reversed  because  the  evidence  did  not 
prove  that  the  former  suit  turned  upon  that  point.  The  court 
said  that  it  did  not  show  that  B's  objection  was  sustained,  or 
that  he  did  not  prove  payment  or  some  other  defense.3 

§  428.  Record — Contradicting1  by  parol  evidence — Principle 
involved. — The  Supreme  Court  of  the  United  States,  in  speak- 
ing of  the  question  now  under  consideration,  said  :  "If  the 
facts  in  issue  appear  upon  the  record,  either  expressly  or  by 
necessary  intendment,  it  is  not  competent  to  contradict  them, 
as  this  would  be  contradicting  the  record  itself.  The  judgment 
is  conclusive  upon  these  facts,  between  the  same  parties  or 
privies,  whenever  properly  pleaded. ' ' 4     Of  course,  if  the  record 

1.  Ezzell  v.  Maltbie,  6  Ga.  495.  4.  Chapman  v.  Smith,  16  How.  (57 

2.  McLaughlin  v.  Hill,  6  Vt.  20,  25.     U.  S.)  114,  133. 

3.  Baxter  v.  Aubrey,  41  Mich.  13,  17 

(1  N.  W.  R.  897). 
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shows  affirmatively  that  an  issue  was  decided,  it  can  not  be 
contradicted  by  parol.1  So,  if  it  shows  a  verdict  on  the  merits 
for  the  defendant,  parol  evidence  is  not  admissible  to  prove 
that  the  judge  instructed  the  jury  that  the  plaintiff  was  not 
the  proper  party  to  prosecute  the  suit.2 

Parol  evidence  is  not  competent  to  show  that  matters  outside 
of  the  issues  were  passed  upon.3  Thus,  under  a  plea  of  for- 
mer adjudication  in  an  action  for  slander,  if  the  declaration 
in  the  former  case  does  not  contain  the  words  now  sued  for, 
parol  evidence  is  inadmissible  to  prove  that  they  were  given  in 
evidence.4 

§  429.   Record — Contradicting  by  parol  evidence — Award. — 

Parol  evidence  is  inadmissible  to  prove  that  an  award,  upon 
which  a  judgment  was  rendered,  was  founded  upon  matters 
not  presented  by  the  pleadings — as  that  it  was  rendered  for 
indemnity  money  when  the  matter  submitted  was  damage 
caused  by  deceit  in  the  exchange  of  horses.5 

Breach  of  warranty. — If  there  is  a  complaint  before  a 
justice  of  the  peace  counting  on  a  breach  of  warranty,  and  a 
judgment  by  default,  it  can  not  be  shown  in  a  new  action  that 
the  judgment  was  rendered  upon  a  different  cause  of  action, 
namely,  for  fraud.6 

Dower. — A  woman,  owning  an  undivided  part  of  a  tract 
of  land,  and  also  claiming  a  dower  interest  in  the  remainder 
of  the  tract,  brought  a  suit  for  partition  and  for  dower.  Upon 
a  trial,  five  acres  were  set  off  to  her  in  fee  simple  in  partition, 
and  there  was  a  finding  and  judgment  against  her  claim  of 
dower.  She  afterwards  brought  a  new  suit  to  recover  rent  for 
her  dower  interest,  and  succeeded  upon  showing  by  parol  that 
no  evidence  was  given  on  the  first  trial  in  respect  to  dower, 
but  this  was  reversed  upon  the  ground  that  the  judgment, 
which   specifically  found   against   her  on  the  issue  of  dower 

1.  Sconce  v.  Long  Bell  Lumber  Co.,        3.  Meredith  v.  Santa  Clara  Mining 
54  Mo.  App.  509,  512.  Association,  56  Cal.  178. 

2.  Green  v.  Clark,  5  Denio  497,  505—        4.  Campbell  v.  Butts,  3  N.  Y.  173. 
"Whittlesey,  J.,  dissenting.  5.  Jones  v.  Perkins,  54  Me.  393. 

6.  Eoyce  v.  Burt,  42  Barb.  339,  350. 
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made  by  the  pleadings,  could  not  be  contradicted.1  The  court 
said  :  "We  are  of  the  opinion  that  the  judgment  conclusively 
settles  the  appellee's  right  to  the  dower  interest  against  her. 
If  she  decided  during  the  first  trial  not  to  litigate  that  question, 
she  should  have  dismissed  that  part  of  her  cause  of  action. 
Having  elected  to  let  it  stand  as  a  portion  of  her  complaint, 
and  there  being  a  general  finding  against  her  upon  all  questions 
except  that  of  the  partition,  she  is  barred  by  the  judgment  as 
upon  a  former  adjudication;  and  no  evidence  was  proper,  the 
object  of  which  was  to  invalidate  the  force  and  effect  of  the 
judgment,  for  the  simple  reason  that  it  was  in  the  nature  of 
a  collateral  attack  upon  the  former  proceedings." 

Ejectment. — A  judgment  in  favor  of  the  defendant  in  an 
action  of  ejectment,  under  his  plea  of  no  wrong  and  no  disseiz- 
in, is  no  bar  to  a  new  action  of  ejectment,  because  the  record 
does  not  show  that  the  title  was  contested,  nor  can  that  be 
proven  by  parol  evidence.2 

Fraud.— If  the  complaint  charges  a  fraudulent  appropria- 
tion of  money,  and  the  answer  is  a  denial,  and  there  is  a  judg- 
ment for  the  plaintiff,  parol  evidence  is  not  competent  to  show 
that  the  judgment  was  not  based  on  fraud.3 

§  430.  Record — Contradicting  by  parol  evidence — Interven- 
er.— If  the  record  shows  that  the  claim  of  an  intervener  was 
tried  on  the  merits  and  decided  against  him,  parol  evidence  is 
inadmissible  to  prove  that  he  offered  no  evidence.4  But  if  a 
person  intervenes  and  claims  the  property  in  dispute,  and  the 
record  shows  the  appearance  of  the  plaintiff  and  defendant, 
and  also  recites  that  the  intervener  was  "  absent  and  not  rep- 
resented," the  judgment  will  not  bar  his  rights,  nor  can  it  be 
proven  that  he  was  present.5 

1.  Beaver  v.  Irwin,  6  Ind.  285  App.  3.  Case  v.  Gorton,  33  Mo.  App.  597, 
(33  N.  E.  R.  462).  606. 

2.  Smith  v.  Sherwood,  4  Conn.  276  4.  Fluker  v.  Herbert,  27  La.  Ann. 
(10  Am.  D.  143) ;  Manny  v.  Harris,  2  284. 

Johns.  24  (3  Am.  D.  386).  5.  Bourg  v.  Gerding,  33  La.  Ann. 

1369. 
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Justice's  record. — If  the  record  of  a  justice  of  the  peace 
shows  a  judgment  of  nonsuit,  parol  evidence  is  inadmissible  to 
prove  that  it  was  on  the  merits.1  And,  on  the  contrary,  if  his 
record  shows  a  trial  upon  a  note  and  a  judgment  for  the  de- 
fendant, it  is  not  competent,  in  a  new  suit  on  the  note,  to  prove 
by  the  justice  that  he  did  not  intend  to  decide  the  merits.2 

Merits  of  patent. — If  the  record,  in  a  suit  in  equity  for 
the  infringement  of  a  patent,  reads  :  ''This  cause  coming  on 
for  hearing,  and,  being  submitted  to  the  court  upon  bill,  an- 
swer, and  replication,  and  having  been  duly  considered,  the 
court  finds,  adjudges,  and  decrees  that  the  equities  are  with  the 
defendant;  that  the  bill  of  complaint  be  dismissed,  and  that 
defendant  recover  its  costs,  to  be  taxed,"  it  can  not  be  shown 
by  the  clerk  that  no  proof  nor  testimony  was  filed  in  the  cause, 
and  that  the  complainant  did  not  appear  and  that  the  decree 
was  granted  on  his  default,  as  that  would  contradict  the  rec- 
ord, which  is  a  bar  to  a  new  suit.3 

Probate  record. — Parol  evidence  is  incompetent  to  con- 
tradict a  probate  record  by  showing  that  the  sureties  on  a  bond, 


1.  Brintnall  v.  Foster,  7  Wend.  103.  testimony  was  filed  in  the  cause  in 

2.  Zimmerman  v.  Zimmerman,  15  his  office  either  for  the  complainant 
111.  84.  or  the  defendant;  that  at  the  time  of 

3.  Lyon  v.  Perin  &  Gaff  Mfg.  Co.,  the  granting  of  the  decree,  May  4, 
125  U.  S.  698,  701.  The  court  said:  1882,  the  complainant  did  not  appear, 
"It  is  contended  on  the  part  of  ap-  nor  was  herepresented  by  counsel;  and 
pellant  that  the  judgment  was  merely  that  said  decree  dismissing  the  corn- 
one  of  nol.  i^ros. — a  decree  entered  by  plainant's  bill  was  granted  on  default 
default — and  is  therefore  not  a  bar  to  of  the  complainant.  The  decree  itself 
the  prosecution  of  this  suit.  To  sus-  is  the  record  to  which  the  court  must 
tain  this  view  of  the  case,  he  has  re-  look,  and  not  to  the  statement  of  the 
course  to  a  statement  by  the  clerk  of  clerk  of  the  court  made  two  years 
the  circuit  court  of  the  United  States  afterwards.  This  decree  on  its  face 
for  the  southern  district  of  Ohio  is  absolute  in  its  terms,  is  an  adjudi- 
( wherein  the  decree  was  rendered),  cation  of  the  merits  of  the  contro- 
under  his  hand  and  seal,  dated  nearly  versy,  and  therefore  constitutes  a  bar 
two  years  after  the  decree  was  ren-  to  any  further  litigation  of  the  same 
dered,  to  the  effect  that  no  proof  nor  subject  between  the  same  parties." 
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apparently  perfect,  signed  it  on  condition  that  others  were  to 
sign.1 

§  431 .  Record — Contradicting: — Parol  evidence  to  contradict 
parol  evidence. — A  sued  B  upon  the  following  special  contract : 
It  was  agreed  that  A  should  attach  to  B's  steamboat  a  patented 
contrivance  designed  to  save  fuel;  and  that,  if  it  should  save  fuel, 
B  would  use  it  on  his  boat  during  the  continuance  of  the  patent, 
if  the  boat  should  last  so  long,  and  pay  therefor,  weekly,  three- 
fourths  of  the  value  of  the  fuel  saved;  that  this  saving  should  be 
ascertained  by  taking  two  piles  of  wood  of  equal  quantity  and 
burning  one  pile  without  and  the  other  with  the  use  of  the  con- 
trivance, and  thus  to  ascertain  how  much  longer  the  boat 
would  run,  underthe  same  circumstances,  with  its  use  than  with- 
out, and  that  three-fourths  of  the  savings  should  be  paid  to  A. 
He  also  alleged  that  the  experiment  had  been  fairly  made,  and 
showed  a  saving  of  thirty-four  per  cent,  of  fuel,  and  he  asked 
to  recover  the  value  of  three-fourths  of  this,  between  certain 
dates  specified.  The  answer  was  the  general  issue.  To  support 
the  issues  on  his  behalf,  A  gave  in  evidence  the  record  of  a 
former  action,  which  showed  a  recovery  by  him  against  B, 
which  he  claimed  was  upon  the  contract  now  sued  upon.  The 
declaration  in  this  former  action  contained  four  counts:  1.  A 
special  count  on  a  contract,  corresponding  in  all  respects  with 
that  set  out  in  the  declaration  in  the  present  suit;  2.  A  com- 
mon count  to  recover  so  much  as  the  use  of  the  contrivance 
was  reasonably  worth  ;  3.  A  common  count  for  money  had 
and  received  ;  and  4.  A  special  count  on  a  contract  in  sub- 
stance like  the  first,  with  the  difference  hereinafter  stated  :  It 
recited  that,  in  consideration  that  A  had  before  that  time  at- 
tached the  contrivance  to  B's  boat,  and  had  agreed  that  he 
should  have  the  use  of  it  during  the  continuance  of  the  patent- 
right,  if  the  boat  should  last  so  long,  he,  B,  undertook  and 
agreed  to  pay  A  three-fourths  of  the  value  of  the  fuel  saved.  He 
alleged  that  fuel  of  a  specified  value  had  been  saved,  for  which  he 

1.  Taylor  v.  Jones,  3  La.  Ann.  619. 
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asked  to  recover.  It  will  be  seen  that  the  main  difference 
between  the  contracts  set  up  in  the  first  and  fourth  counts 
consists  in  the  omission  of  any  agreement  to  ascertain  the  sav- 
ing of  fuel  by  experiment.  In  order  to  show  that  the  recovery 
in  the  former  suit  was  upon  the  contract  now  sued  upon,  A 
called  several  of  the  jurors  who  sat  in  the  former  trial  to  give 
evidence  of  the  testimony  then  given,  and  also  as  to  the  mat- 
ters then  contested  ;  and  their  testimony  tended  to  show  that 
the  contract  sued  upon  in  the  present  action  was  the  same  one 
contested  in  the  former  one.  It  will  be  seen  that  the  declara- 
tions in  both  cases  failed  to  show  whether  the  contracts  were 
oral  or  in  writing,  and  B  offered  to  prove,  in  defense,  that  the 
only  contract  given  in  evidence  on  the  former  trial  was  oral,  in 
order  to  show  it  to  be  void  under  the  statute  of  frauds  concern- 
ing contracts  not  to  be  performed  within  a  year,  but  this  testi- 
mony was  excluded.  The  rejection  of  this  evidence  was  held 
to  be  erroneous.  Mr.  Justice  Miller,  in  a  dissenting  opinion, 
said:  "It  is  said  that  if  the  contract  was  in  parol,  it  is  void  as 
against  the  statute  of  frauds,  and  that  that  question  could  not  be 
concluded  by  the  former  judgment.  I  think  the  law  is  other- 
wise." The  reporter  in  his  syllabus  says  that  if  testimony  is 
given  to  show  that  the  same  contract  was  in  controversy  in  both 
actions,  it  is  permissible  to  prove  that  it  was  in  parol,  so  as  to  let 
in  the  defense  of  the  statute  of  frauds.  But  I  am  unable  to 
discover  such  a  point  in  the  decision.  The  court  said  that  the 
extrinsic  evidence  given  by  the  plaintiff  was  open  to  be  contro- 
verted on  the  part  of.  the  defendant ;  that  ' '  whether  or  not  the 
contract,  as  proved  on  the  former  trial,  rested  in  parol  or  was 
in  writing,  was  material.  If  in  writing,  there  could  be  no  con- 
troversy in  fact  in  respect  to  its  terms  or  stipulations  ;  and  its 
construction  and  legal  effect  belonged  to  the  court  to  deter- 
mine. If  it  rested  in  parol,  its  terras  and  conditions  depended 
upon  the  extrinsic  proof,  and  hence  the  materiality  of  the  first 
question  put  to  the  witness,  as  preliminary  to  further  proof.  It 
was  important  to  settle  the  terms  of  the  contract  in  evidence 
on  the  former  trial,  in  order  to  determine  whether  it  was  the 
same  as  the   one  then   in   controversy,  and,    resting  in   parol, 
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these  terms  depended  very  much  upon  the  testimony  in  the 
case."1 

§  432.  Record — Explaining  by  parol  evidence. — If  a  record 
of  a  justice  of  the  peace  is  ambiguous  in  respect  to  the  cause  of 
action  being  all  due,  parol  evidence  is  admissible  to  explain  it 
if  pleaded  in  bar  of  a  new  suit.2  So,  if  it  has  no  date,  the  true 
one  may  be  shown  by  parol.3  Likewise,  in  regard  to  the  iden- 
tity of  the  parties  or  subject-matter.4  And  although  tli3  two 
causes  of  action  appear  by  the  record  to  be  the  same,  yet  they 
may  be  proven  to  be  different  by  parol.5  So,  if  a  judgment  is 
obscure,  parol  evidence  is  competent  to  explain  it  and  to  deter- 
mine what  was  adjudicated.6  Thus,  if  a  petition  contains  two 
counts,  each  upon  a  separate  cause  of  action,  and  the  record 
does  not  show  the  withdrawal  of  the  first  count,  but  shows  a 
submission  of  the  cause  to  the  jury  and  a  verdict  for  the  plaint- 
iff, and  afterwards  it  appears  by  a  nunc  pro  tunc  entry,  that  the 
plaintiff  "take  nothing  by  the  first  count  of  his  petition,"  but 
that  he  recover  the  amount  of  the  verdict,  the  plaintiff,  to  avoid 
the  plea  of  former  recovery  on  the  first  count,  may  prove  by 
parol  that  he  withdrew  it  from  the  jury.7 

Uncertain  issue. — One  Green  and  one  Shepherd  had,  sever- 
ally, gotten  out  a  quantity  of  logs.  A,  claiming  to  own  them 
all,  placed  them  promiscuously  in  rafts,  six  of  which  he  started 
down  the  river,  when  they  were  seized  by  B,  and  A  brought  an 
action  to  recover  them.  Soon  after  B  seized  two  other  rafts, 
and  A  sued  to  recover  them.  This  case  was  tried  first,  and 
while  each  party  claimed  all  the  Shepherd  logs,  B  only  claimed 
to  own  the  Green  logs  manufactured  prior  to  February  18.  and 
admitted  A's  title  to  those  made  afterwards.  The  evidence 
showed  that  some  of  the  Green  logs  were  cut  and  banked  after 
February    18,  but  their  quantity  was  not  definitely  proved. 

1.  Packet    Company    v.   Sickles,    5  Steamboat  Line  v.  Lyon,  4  McCrary 
Wall.  (72  U.  S.)  580,  590,  597.  145. 

2.  Foster  v.  Wells,  4  Tex.  101.  5.  Butler  v.  Wright,  2Wend.  3*9, 374. 

3.  Young  v.  Kenypn,  2  Day  252.  6.  Succession  of  Steele, 7  La. Ann. 111. 

4.  Langdon  v.  Evans,  3  Mackey  (D.  7.  West  v.  Moser,  49  Mo.  App.  201, 
C.)    1;    Merchants'   International  205. 
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There  was  a  verdict  and  judgment  for  A  for  the  "Green"  logs, 
and  for  B  for  the  "Shepherd"  logs.  The  trial  for  the  other 
six  rafts  now  came  on,  and  B  offered  testimony  tending  to  show 
that  he  was  the  owner  of  the  "Green"  logs  contained  in  those 
rafts  which  were  cut  and  banked  before  February  18.  He  also 
offered  to  prove  the  quantity  manufactured  after  that  day,  and 
that  those  made  before  and  after  that  time  were  placed  in  the 
eight  rafts  promiscuously;  and  that,  on  the  former  trial  he  only 
claimed  to  own  those  manufactured  before  that  date.  The  court 
ruled  that  the  former  record  was  conclusive,  and  directed  a 
verdict  for  A  for  all  the  "Green"  logs,  and  for  B  for  all  the 
"Shepherd"  logs.  But  this  was  reversed  by  the  supreme  court, 
because  the  verdict  could  be  sustained  on  either  of  two 
theories;  first,  that  A  owned  all  the  Green  logs,  or,  second,  that 
he  only  owned  those  cut  after  February  18;  that  as  both  theo- 
ries were  litigated  on  the  trial,  the  verdict  did  not  show  on 
which  it  was  based;  and  that,  therefore,  parol  evidence  was  ad- 
missible to  determine  that  question.  If  I  understand  this  case, 
the  amount  of  the  Green  logs  in  controversy  in  the  first  action 
was  46,223  feet,  and  the  decision  was,  that,  if  B  could  now 
show  that  that  number  of  feet  was  manufactured  after  February 
18,  then  it  would  or  might  be  inferred  that  the  verdict  was 
founded  solely  on  those  logs,  about  which  no  controversy  was 
made.1 

A  justice's  judgment  in  North  Carolina  being,  "May  12, 
1838,  judgment  against  the  plaintiff  for  costs  of  suit,  forty 
cents,  by  me,"  it  was  decided  to  be  competent  to  prove  by  the 
justice  that  he  heard  no  evidence,  but  rendered  the  judg- 
ment because  the  plaintiff  said  he  had  not  authorized  the  suit 
to  be  brought.2  A  warrant  having  been  issued  on  a  bond  by  a 
justice  of  the  peace  in  North  Carolina,  and  the  judgment  being 
"warrant  dismissed  and  judgment  for  the  officer  for  one  dol- 
lar," it  was  held  competent,  in  a  new  suit  on  the  bond,  to 
prove  by  parol  that  the  justice  tried  the  case  on  the  merits,  and 
dismissed  it  because  the  evidence  showed  there  was  no  cause  of 

1.  Pfennig  v.  Griffith,  29  Wis.  618,  2.  Justice  v.  Justice,  3  Ired.  Law  58. 
624. 
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action.1  Parol  evidence  is  admissible  in  Texas  to  prove  that  a 
justice's  judgment  was  not  on  the  merits.2  And  in  New  York 
his  minutes  may  be  read  in  evidence  to  show  what  issues  were 
tried  before  him.3  To  a  suit  for  the  recovery  of  items  of  labor 
in  1888,  the  answer  was  former  adjudication.  The  pleadings 
in  the  former  case  showed  that  the  items  there  sued  for  were 
performed  in  1886,  and  the  charge  of  the  court  did  not  refer  to 
the  items  of  1887  and  1888,  and  under  it,  the  jury  had  no  right 
to  consider  them.  But  these  items  were  included  in  exhibits 
offered  in  evidence  and  taken  by  the  jury  to  their  room,  al- 
though no  oral  testimony  was  given  in  respect  to  them.  On 
this  evidence,  it  was  held  that  the  jury  were  warranted  in  find- 
ing that  the  items  were  not  allowed  in  the  former  suit. 4 

§  433.  Replevin,  issues  tried  in. — A  sued  B  in  replevin,  al- 
leging that  he  was  the  owner  and  entitled  to  the  possession  of 
certain  shocks  of  wheat  which  B  unlawfully  detained,  and  ob- 
tained their  possession  by  means  of  the  writ.  There  was  a 
trial,  but  the  judgment  neither  fixed  the  value  of  the  wheat  nor 


1.  Massey  v.  Lemon,  5  Ired.  Law  jection,  and  submitted  to  the  jury  for 
557.  decision.     It  is  frankly  admitted  that 

2.  Easton  v.  Bratton,  13  Tex.  30.  the  transactions  were  not  included  in 

3.  Thurst  v.  West,  31  N.  Y.  210.  the  pleadings,  and  the  evidence  falls 

4.  Lamontagne  v.  T.  W.  Harvey  far  short  of  showing  that  they  were 
Lumber  Company,  84  Wis.  331  (54  N.  litigated  without  objection  and  sub- 
W.  R.  583).  The  court  said:  "The  mitted  to  the  jury.  No  word  of  oral 
only  question  at  issue  was  whether  the  evidence  was  given  with  regard  to 
dealings  of  the  parties  in  1887  and  1888  them.  The  charge  of  the  court  does  not 
were  tried,  considered,  and  included  allude  to  them,  and  under  it  the  jury 
in  the  verdict  and  judgment  in  the  had  no  right  to  consider  them.  The  fact 
former  action.  Under  the  theory  of  that  one  or  two  of  the  exhibits  offered 
the  law  most  favorable  to  defendant  in  evidence  and  taken  by  the  jury  to 
this  could  only  be  proven  in  two  ways:  their  room,  contained  the  items  of  the 
First,  by  showing  that  the  transac-  transactions  of  these  years  in  addition 
tions  were  necessarily  included  in  the  to  the  items  which  were  in  issue  in 
issues  made  by  the  pleadings  in  the  the  action,  would  not  warrant  the  in- 
former action ;  and,  second,  by  show-  ference  that  those  items  were  included 
ing  that,  though  not  included  in  the  in  the  verdict.  They  were  fugitive 
pleadings,  the  transactions  pro  and  items,  foreign  to  the  issues  tried  and 
con  during  those  years  were  in  fact  in-  submitted,  and  not  supported  by  any 
vestigated  and  litigated  without  ob-  testimony." 
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awarded  a  return,  being  simply  that  A  take  nothing  and  that 
B  recover  costs.  Upon  the  failure  of  A  to  return  the  wheat,  B 
sued  him  for  its  value,  and  his  answer  was  that  B  never  owned 
it;  that  C  had  sown  it  on  a  farm  rented  of  D,  and,  while  it  was 
growing,  had  mortgaged  it  to  him,  A,  and  that  afterwards  B 
bought  the  farm  of  D,  and  claimed  the  wheat,  which  he,  A,  re- 
plevied by  virtue  of  his  mortgage;  that  the  only  question 
tried  was  the  right  to  the  possession,  and  that  the  question  of 
ownership  was  not  and  could  not  have  been  tried,  because  the 
title  was  in  the  tenant,  C.  But  the  court  said:  "The  law  is 
firmly  settled  in  this  state,  by  an  uninterrupted  line  of  de- 
cisions, that  an  adjudication  in  a  prior  action  is  a  determina- 
tion of  not  only  what  was  actually  decided  therein,  but  also  as 
to  all  other  matters  which  the  parties  might  have  litigated  in 
the  case  within  the  issues."  And,  as  all  the  matters  set  up 
in  the  answer  might  have  been  litigated  under  the  issues  in 
the  former  action,  it  was  decided  that  the  judgment  con- 
cluded them  all  in  favor  of  B.1  It  will  be  observed  that  the 
answer  did  not  rely  on  the  mortgage  in  mitigation  of  damages, 
nor  claim  that  it  was  still  unpaid,  but  simply  alleged  that  the 
only  matter  tried  was  the  right  to  the  possession,  and  what  the 
evidence  was  on  that  question  it  failed  to  aver;  therefore,  as 
the  court  observed,  the  record  contained  no  information  on  that 
point  except  as  shown  by  the  pleadings,  finding  and  judgment. 
Hence,  the  case  decides  that  the  judgment  rendered  barred  the 
defendant  from  showing  that  nothing  but  the  right  of  posses- 
sion was  determined. 

Whether  or  not,  in  an  action  of  replevin,  the  validity  of  an 
assignment  of  the  goods  to  the  plaintiff  was  involved,  is  a  ques- 
tion of  fact.2 

§  434.  Trade-mark. — A  person  having  brought  a  suit  for  the 
infringement  of  a  trade-mark  was  defeated.  He  brought  a  new 
suit  for  a  subsequent  infringement,  and  the  witnesses  for  the 
defendant  swore  that,  on  the  first  trial,  the  issue  was  whether 
or  not  the  defendant  "had  the  right  to  put  up  the  medicine  as 

1.  Fromlet  v.  Poor,  3  Ind.  App.  425  2.  Roberts  v.  Robeson,  27  Ind.  454. 
(29  N.  E.  R.  1081). 
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he  did,"  and  that  he  went  before  the  jury  on  the  simple  fact 
that  he  "had  the  right  so  to  put  it  up  and  sell  it."  It  was 
held  that  this  evidence,  if  true,  was  a  bar  to  the  second  suit.1 

Trespass  to  land. — If  the  complaint,  in  trespass  to  land, 
describes  it,  and  the  answer  is  that  the  part  upon  which  the 
alleged  trespass  was  committed  was  the  soil  and  freehold  of  the 
defendant,  a  recovery  by  the  plaintiff  settles  his  title  to  the 
part  trespassed  upon ;  and  what  part  that  was  may  be  shown 
by  parol  evidence  in  a  new  action  of  ejectment.2  In  an  action 
for  trespassing  on  a  described  tract  of  land,  the  plaintiff  may 
recover  by  showing  a  trespass  upon  any  portion  of  it ;  and  if 
the  defendant  pleads  title  in  himself,  the  recovery  will  settle 
the  title.  But  in  a  new  action,  the  defendant  may  show  by 
parol  what  the  evidence  was  on  the  former  trial  in  respect  to 
the  portion  trespassed  upon,  and  the  title  to  that  only  will  be 
res  judicata? 

Value  of  land. — A  person  sued  a  city  for  damages  caused 
by  seizing  his  land  for  a  street,  and  recovered.  The  city  took 
possession  again  for  the  same  purpose,  for  which  he  brought  a 
new  suit.  It  was  held  that  he  could  show  by  parol  that  no 
evidence  was  offered  in  the  first  suit  concerning  the  value  of 
the  land,  but  simply  as  to  the  damages  done  by  plowing  and 
scraping.* 

§  435.  Water-rights. — In  an  action  to  recover  damages  for 
backing  water  upon  plaintiff's  mill  by  means  of  a  dam,  if  the 
plea  denies  both  the  plaintiff's  right  and  the  defendant's  dere- 
liction, and  evidence  is  given  to  sustain  both  these  issues,  upon 
which  there  is  a  verdict  for  the  defendant,  it  can  not  be  deter- 
mined that  the  failure  of  the  plaintiff  was  not  because  the  de- 
fendant had  not  obstructed  his  right.5     A,  being  the  owner  of 

1.  Whitehurst  v.  Rogers,  38  Md.  503,  Mitchell,  2  B.  &  Ad.  99,  104  (22  E.  C. 
518.  L.  51,53). 

2.  Punckeltt.Wiles,llN.Y.420,431.  4.  Hickerson  v.  City  of  Mexico,  58 

3.  Hunter  v.  Birney,  27  Grant's  Ch.  Mo.  61. 

(U.  C.)  204.     Accord,  Smith  v.  Roys-        5.  McDowell  v.   Langdon,   3    Gray 
ton,  8  M.  &  W.  381,  388;    Bassettu.     (69  Mass.)  513. 
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land  lying  to  the  west  and  south  of  a  dam  owned  by  B,  sued 
him  for  flooding  his  lands  by  means  of  the  dam,  to  which  there 
was  a  plea  of  not  guilty.  On  the  trial,  the  plaintiff  having 
given  evidence  to  show  that  the  water  flowed  back  westwardly 
and  southwardly  across  his  line,  the  defendant  introduced  evi- 
dence to  prove  that  he  had  a  parol  license  to  flow  the  water 
back  over  the  west  line,  and  that  he  had  constructed  a  ditch, 
according  to  contract,  intended  to  prevent  injury  to  the  lands 
lying  southwardly  from  the  dam.  There  wTas  a  verdict  and 
judgment  for  the  plaintiff,  A.  He  then  sued  B  again. for  a  con- 
tinuance of  the  injury.  In  this  case,  B  contended  that  he  had 
a  right  to  prove  his  parol  license  again  in  order  to  show  that 
the  former  verdict  did  not  go  against  him  for  the  overflow  of 
the  land  lying  to  the  west,  and  that  he  also  had  the  right  to 
prove  that  he  had  completed  the  ditch  before  the  present  action 
was  begun  in  order  to  show  that  he  was  no  longer  liable  for 
damage  done  to  the  land  on  the  south.  His  contention  was, 
that,  as  the  former  verdict  was  general,  he  had  the  right  to 
show  that  it  was  found  against  him  for  damage  done  to  the 
land  on  the  south  by  reason  of  the  incompleteness  of  the  ditch, 
which  he  had  since  completed  according  to  contract.  This  con- 
tention was  admitted  in  the  trial  court,  but  denied  in  the  su- 
preme court  upon  the  ground  that  the  verdict  was  conclusive 
on  both  points.1 

Wife's  board. — A  sued  B  to  recover  for  boarding  his  wife 
and  child  on  the  ground  that  he  had  expelled  her  from  his 
home;  and,  in  order  to  prove  his  case,  gave  in  evidence  a  for- 
mer recovery  for  board  of  the  wife,  and  offered  to  supplement 
it  by  parol  proof  that  the  only  ground  upon  which  his  claim 
in  the  former  case  rested  was,  that  the  defendant  had  turned 
his  wife  out  of  doors  and  that  she  had  taken  refuge  with  the 
plaintiff.  But  this  evidence  was  held  to  be  inadmissible;  that 
as  the  record  failed  to  show  the  ground  of  the  recovery,  it 
could  not  be  aided  by  parol.2  This  case  seems  to  me  to  be  un- 
sound. 

1.  Rockwell  v.  Langley,  19  Pa.  St.  2.  Lentz  v.  Wallace,  17  Pa.  St.  412 
502,  508.  (55  Am.  D.  569). 
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§436.   Principle  involved  in  Chapter  §440.    Malicious    prosecution:     (At- 

XV:  (Indian  cases).  tackment). 

437.  Breach  of  warranty :  (Fraud) .  441.   Beformation  of  insurance  pol- 

438.  Cancellation    suit    for   fraud:  icy,  suit  for:   (Action  at  law 

(For  mistake) .  upon  the  policy). 

439.  Contract:   (Tort).  442.   Replevin:   (Statutory  action  in 

440.  Ejectment    in    Pennsylvania:  "Washington) — Set-off. 

(Accounting) — Foreclosure:        443.    Specific  performance:   (Refor- 
(Deficiency   decree) — Fraud  mation — Rescission) — Tro- 

atlaw:   (Trust  in  equity) —  ver  and  trespass. 

§  436.  Principle  involved  in  Chapter  XV. — The  doctrine  of 
the  election  of  remedies  is  a  branch  of  the  law  of  estoppel,  and 
prohibits  one  from  intentionally  taking  different  and  inconsist- 
ent positions  to  the  detriment  of  his  adversary.  Thus,  if  A 
wrongfully  converts  the  property  of  B  into  money,  and  B  has 
knowledge  of  those  facts,  he  has  his  election  to  treat  A  as  his 
agent  and  recover  the  proceeds,  or  to  treat  him  as  a  wrong- 
doer and  recover  the  value,  or  he  may  recover  the  property 
itself  or  its  value  from  A's  vendee.  But  because  A  committed 
a  wrong,  B  is  not  at  liberty  to  commit  a  counter  one  by  affirm- 
ing the  act  of  A  on  one  day  and  disaffirming  it  the  next,  and 
so  on.  Of  course,  if  the  person  wronged  is  ignorant  of  the 
facts,  he  can  make  no  election,  and  may  change  his  position 
upon  acquiring  further  knowledge.  So,  if  the  defendant  holds 
a  counter-claim,  cross-demand  or  set-off,  he  has  his  election 
either  to  use  it  as  such  or  to  bring  an  independent  action  upon 
it,  but  he  can  not  do  both.  There  is  this  distinction  between 
the  latter  and  former  cases,  namely :  In  the  former,  the  elec- 
tion is  made  by  bringing  the  suit,  and  in  the  latter,  by  a  trial 
on  the  merits. 

(867) 
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Indian  cases. — Chand  on  Res  Judicata,  section  30,  says: 
"In  Devrav  Krishna  v.  Halambhai,1  the  dismissal  of  a  pre- 
vious suit,  in  which  the  plaintiff  elected  to  sue  the  defendants 
as  principals,  was  held  to  bar  a  second  suit  on  the  same  con- 
tract in  which  the  same  defendants  were  charged  as  responsible 
agents  under  a  trade  usage.  '  The  plaintiff,  on  his  contract 
with  the  defendants,'  said  West,  J.,  '  sued  them  as  principals. 
They  answered  that  they  had  been  mere  agents.  The  plaintiff, 
then  had  the  option  either  of  admitting  the  agency,  but  adding 
"yet  by  trade  usage  you  are  responsible  like  principals,"  and 
asking  for  an  issue  on  that  point,  or  of  not  admitting  the 
agency  as  likely  to  militate  against  his  interests  and  suing  on 
the  particular  contract  upon  which  he  rested.  He  chose  the 
latter  course ;  the  issue  was  framed  on  the  question  of  whether 
the  defendants  were  liable  as  principals.  By  accepting  this, 
and  not  asking  for  another  issue  based  on  an  assertion 
"'of  a  del  credere  agency  or  one  similar  to  it,  the  plaintiff 
'conclusively  elected  to  treat  the  contract  as  one  binding 
the  defendants  as  principals.  Whether  he  then  succeeded 
on  the  issue  or  not  could  make  no  difference  for  the  pur- 
poses of  a  second  suit.  The  cases  are  common  in  which  a 
plaintiff,  having  the  choice  of  an  action  of  tort  or  on  contract, 
is  barred,  once  his  selection  is  made,  from  a  second  action, 
whatever  may  be  the  event  of  the  first.  Still  less  is  it  allow- 
able, if  a  plaintiff  has  chosen  to  treat  a  transaction  as  creating 
a  contract  of  one  description,  to  sue  a  second  time  upon  it  as 
creating  one  of  a  different  description  producing  a  different 
kind  of  liability.'  It  was  contended  in  this  case  that  the  sub- 
sequent suit  would  lie,  because  it  would  have  to  be  supported 
by  different  evidence  from  that  required  to  sustain  the  claim 
formerly  advanced;  but  West,  J.,  admitting  the  correctness 
of  this  test,  said:  'The  origin  of  the  litigation  was  identical 
for  the  two  suits,  and  the  essential  facts  would  have  to  be 
established  by  the  same  evidence.  The  difference  is  merely 
one  partly  of  the  construction  of  the  contract,  which  is  not  a 
matter  of  evidence,  and  partly  of  usage,  having  the  effect  of  an- 

1.  Indian  L.  R.  1  Bombay  87. 
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nexing  to  the  contract  certain  incidents  not  expressed  and  not 
expressly  excluded.  Such  a  usage,  if  submission  to  it  was 
optional,  would  not  have  the  operation  sought  to  be  ascribed 
to  it;  if  binding,  it  would  operate  as  a  local  law.  This,  if  it 
had  already  been  ascertained,  it  would  be  the  judge's  duty  to 
apply,  apart  from  any  evidence  adduced  in  the  case  ;  if  not, 
he  would  of  course,  receive  evidence  of  its  existence  and  accept- 
ance as  a  law;  but  taking  evidence  of  this  kind  would  not 
make  the  case  a  different  one  in  the  sense  necessary  to  exclude 
the  operation  of  an  estoppel.  It  would  not  be  different  evidence 
as  to  the  facts  of  the  case — as  to  these  the  same  witnesses  would 
have  to  be  called  to  depose  to  the  same  particulars — but  addi- 
tional information  supplied  to  the  judge  as  to  a  point  of  the 
law,  and  which  he  might  equally  well  obtain  from'  books, 
decisions  or  any  other  authentic  sources  of  instruction.  Applied 
therefore  in  the  intended  sense,  the  proposed  test  is  fatal  to  the 
plaintiff's  right  to  prosecute  the  present  suit.'  " 

§  437.  Breach  of  warranty — Fraud. — A  recovery  on  a  com- 
plaint alleging  the  purchase  of  a  negro  with  warranty  and  that 
he  was  unsound  and  of  no  value,  is  a  bar  to  a  new  complaint 
alleging  a  fraudulent  warranty,  and  seeking  to  recover  for 
nursing  and  medical  attendance.1  So,  the  use  of  a  breach  of 
warranty  in  defense  to  a  suit  on  a  note  bars  an  action  on  the 
case  for  the  same  breach.2  And  an  adjudication  in  respect  to 
the  damages  caused  by  a  breach  of  warranty,  in  a  suit  on  the 
covenants  in  a  deed,  bars  the  use  of  the  same  facts  as  a  defense, 
in  a  suit  to  foreclose  a  mortgage  on  the  same  land.3 

§  438.  Cancellation  suit  for  fraud — For  mistake. — A  person 
owning  land  subject  to  a  mortgage,  executed  a  title-bond  to  an- 
other who  sold  his  right  by  an  indorsement  on  the  bond  which 
bound  the  purchaser  to  pay  the  mortgage,  and  a  specified  sum  to 
himself,  the  indorser  of  the  bond,  for  which  the  purchaser  exe- 
cuted a  note.     The  mortgagee  having  sued  to  foreclose  against 

1.  Mitchell  v.  Gillespie,  25  Ga.  346,        2.  Robinson  v.  Windham,  9  Porter 
350.  (Ala.)  397. 

3.  Turner  v.  Allen,  66  Ind.  252. 
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all  these  parties,  the  purchaser  of  the  title-bond  filed  a  cross- 
petition  against  his  codefendants,  alleging  that  he  purchased 
upon  the  agreement  that  his  vendor  should  pay  the  mortgage, 
but  that,  by  his  fraud,  the  indorsement  was  so  written  as  to 
bind  him,  the  purchaser,  to  pay  it,  and  that  he,  being  un- 
able to  read  it,  executed  the  note  in  ignorance  of  its  terms, 
wherefore  he  asked  to  have  his  contract  of  purchase  and 
note  canceled.  After  a  trial  on  the  merits,  he  was  denied  any 
relief,  and  it  was  adjudicated  that  his  contract  and  note  were 
valid.  His  vendor  then  sued  him  upon  the  note,  and  he  set 
up  the  same  matters  in  defense,  but  alleged  that  the  written 
contract  failed  to  express  the  true  agreement  by  reason  of  a 
mutual  mistake,  instead  of  fraud.  He  also  alleged  that  the 
mortgage  had  been  foreclosed  (in  the  former  suit),  and  the 
land  sold,  and  the  proceeds  applied  to  the  payment  of  the  mort- 
gage and  the  balance  due  to  the  mortgagor  on  the  bond,  by 
reason  of  which  the  plaintiff  was  unable  to  convey  to  him,  so 
that  the  consideration  of  the  note  had  failed.  The  plaintiff  re- 
lied upon  the  former  adjudication  as  a  bar,  and  the  defendant 
contended  that  the  issue  in  that  case,  namely,  fraud  in  procur- 
ing the  execution  of  the  contract  and  note,  was  not  the  same  as 
that  now  involved,  namely,  the  mutual  mistake  of  the  parties. 
But  the  court,  while  conceding  that,  by  the  rules  of  pleading, 
he  could  not  have  counted  on  both  causes,  and  was  compelled 
to  elect  which  he  would  use,  held  that  the  issue  was  in  respect 
to  the  validity  of  the  contract  and  note,  and  that  he  was  bound, 
at  his  peril,  to  bring  forward  his  true  grounds  for  cancellation 
and  not  a  false  one;  that  he  had  had  his  day  in  court  upon  the 
question,  and  was  not  entitled  to  another.1  A  dictum  in  Mis- 
souri is  to  the  same  effect,  namely:  That  a  party  proceeding 
to  cancel  an  instrument  must  assert  in  one  action  all  the  grounds 
he  has,  and,  if  they  are  inconsistent,  he  is  driven  to  his  elec- 
tion, and  is  concluded  by  the  election  once  made.2  Unless  I 
am  confused  concerning  the  principle  involved,  these  cases  are 

1.  Bell  v.  McCulloch,  31  O.  St.  397,     Wall-Paper  Co.   v.  Barr  Dry  Goods 
405.  Co.,  45  Mo.  App.  96,  99. 

2.  Dictum    in   State,    use  of  Isaacs 
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wrong.  If  the  party,  under  the  rules  of  pleading,  could  have 
joined  his  supposed  causes  of  fraud  and  mistake,  it  would  have 
been  his  own  folly  not  to  have  done  so.  But  as  he  could  not 
do  so,  it  does  not  seem  to  me  to  be  sound  policy  to  place  the 
peril  of  losing  all  upon  the  innocent  rather  than  the  guilty. 
If  lie  had  sued  his  adversary  at  law  for  fraud  and  had  been  de- 
feated because  there  was  simply  a  breach  of  contract,  he  could 
have  sued  again  upon  the  proper  grounds.  Pie  had  no  election 
of  remedies,  because  there  was  but  one.  He  simply  took  the 
wrong  one.  See  §  446,  infra.  In  an  action  to  recover  back 
money  paid  on  account  of  the  fraud  of  the  defendant,  if  the 
plaintiff,  after  being  defeated,  can  maintain  an  action  for  the 
same  money  upon  the  ground  that  it  was  paid  by  mistake,  as 
was  held  by  the  court  of  appeals  of  New  York,1  I  am  unable  to 
understand  why  the  same  rule  should  not  also  apply  in  an 
equitable  suit  for  cancellation. 


1.  Belden  v.  State,  103  N.  Y.  1  (8 
N.  E.  R.  363).  See  §454,  infra.  In 
this  case  the  court  said :  "The  appel- 
lant contends  that  the  decision  by 
this  court  in  People  v.  Denison,  80  N. 
Y.  656,  is  conclusive  against  the  state 
as  to  the  payments  in  excess  of  the 
Bams  rightfully  due  under  contract 
'A.'  In  that  case  the  state  sued  to 
recover  back  the  whole  sum  of  $417,- 
571,  upon  the  sole  ground  that  it  had 
been  obtained  from  its  officers  by 
false  pretenses  and  false  certificates. 
fi!i"  defendants  answered,  and, 
among  other  defenses,  set  up  a  cer- 
tain claim  for  £73,674.05  as  yet  due 
upon  that  contract ;  being,  as  is  now 
stated,  the  same  moneys  claimed  be- 
fore the  board  of  audit  under  contract 
'A.'  The  state  succeeded  upon  the 
trial,  but  upon  appeal  both  the  su- 
preme court  at  general  term  and  this 
court  held  that  the  action  was  in  tort, 
and  not  on  contract,  and  reversed 
the  judgment  rendered  by  the  trial 
court  on  the  ground  that  the  plaintiff, 
having  failed   to  establish  the  fraud 


alleged,  had  not  made  out  its  case. 
The  supreme  court  had  granted  a  new 
trial,  but  the  plaintiff  stipulated  so  as 
to  perfect  an  appeal,  and  this  court, 
in  pursuance  of  the  stipulation,  gave 
judgment  absolute  against  it.  Such  a 
judgment  presents  no  obstacle  to  the 
recovery  of  money  paid  by  the  state 
officers  in  ignorance  that  the  amount 
of  work  and  materials  in  the  esti- 
mates on  which  they  acted  was  incor- 
rectly stated,  and  in  excess  of  that 
really  done  or  furnished,  and  under  a 
mistake  as  to  those  facts.  That  ques- 
tion was  neither  litigated  nor  decided 
in  the  former  action,  nor  could  it 
have  been.  It  was  not  involved  in 
the  pleadings,  nor  presented  for  de- 
termination. Moreover,  evidence, 
however  ample  to  warrant  a  recovery 
for  money  paid  under  a  mistake  of 
fact,  would  be  wholly  insufficient  to 
show  that  its  payment  was  procured 
by  fraud.  The  cause  of  action  is  not  the 
same.  The  judgment  relieved  the  con- 
tractor  from  the  imputation  and  the 
consequences  of  obtaining  the  money 
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§  439.  Contract — Tort. — If  one  has  the  option  to  sue  for 
goods  sold  or  for  fraud  in  obtaining  them,  a  recovery  of  the 
price  of  sale  bars  an  action  for  the  fraud.1  A  suit  by  a  school 
board  against  its  treasurer,  for  failing  to  account  for  the  pro- 
ceeds of  bonds  sold,  will  preclude  a  suit  against  the  purchaser  of 
the  bonds  founded  on  the  theory  that  the  treasurer  had  no  ac- 
tual authority  to  sell  them.2  A  recovery  in  assumpsit,  upon  the 
implied  promise  to  pay  the  value  of  goods  wrongfully  converted, 
bars  an  action  for  their  conversion.8  So  the  wrongful  recovery 
in  assumpsit  instead  of  in  trespass  for  a  tortious  act,  precludes 
an  action  of  trespass.4  If  a  person  has  an  election  of  remedies, 
for  instance,  to  sue  in  tort  or  contract  for  damages  sustained  in 
an  exchange  of  horses,  and  sues  in  tort  and  is  defeated,  he  can 
not  then  sue  in  contract.5  A  debtor  delivered  a  horse  to  his 
creditor  and  received  a  writing  showing  that  he  was  to  be  re- 
delivered upon  the  payment  of  twenty-four  dollars.  After- 
wards the  debtor  sued  the  creditor  upon  this  instrument,  be- 
fore a  justice  of  the  peace,  alleging  that  he  had  tendered  the 
fraudulently,  but  it  did  not  establish    question  was  not  in  issue.  It  may  have 


the  fact  of  indebtedness,  nor  confirm 
atitle  to  the  money  if  it  was  otherwise 
defective.  The  plaintiff  failed  be- 
cause, its  action  was  misconceived, 
and  for  a  cause  not  warranted  by 
the  facts  proved.  The  judgment  is 
no  bar  to  a  claim,  therefore,  for  a 
sufficient  cause,  or  if  the  evidence 
to  sustain  the  second  would  not 
have  entitled  the  plaintiff  to  recover 
in  the  first,  —  if,  in  other  words, 
there  is  no  identity  of  the  question 
with  that  before  decided.  It  is  en- 
tirely consistent  with  the  record  in 
that  action,  that  money  paid  under  a 
mistake  of  fact  may  be  recovered 
back,  although  the  state  there  failed 
in  its  assertion  that  the  money  was 
obtained  from  its  officers  by  fraud 
and  false  pretenses.  That  question 
was  settled,  but  not  the  right  of  the 
defendant  to  xetain  it.  Nor  does  that 
judgment  establish  the  sum  due  to  the 
appellant  under  the   contract.     That 


come  collaterally  in  question,  and,  as 
incident  to  the  general  charge  of 
fraud,  been  the  subject  of  evidence 
and  controversy ;  but  it  was  not  in 
issue  within  the  meaning  of  the  rule 
which  gives  effect  to  the  adjudication. 
That  applies  to  that  matter  only  upon 
which  the  plaintiff  proceeded  by  its 
action,  and  which  the  defendant  an- 
swered by  their  pleading.  Facts  of- 
fered in  evidence  to  establish  the 
issue  so  presented  are  not  themselves 
in  issue,  and  the  judgment  is  no  evi- 
dence in  regard  to  them." 

1.  Caylus  v.  New  York,    Kingston 
and  Syracuse  R.  R.  Co.,  76  N.  Y.  609. 

2.  Board  of  School  Directors  v.  Her- 
nandez, 31  La.  Ann.  158,  161. 

3.  Walsh  v.   Chesapeake  and  Ohio 
Canal  Co.,  59  Md.  423,  427. 

4.  Brown  v.  Moran,  42  .Me.  44. 

5.  Norton  v.  Doherty,  3   Gray    (69 
Mass.)  372. 
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twenty-four  dollars  and  demanded  the  horse,  which  the  de- 
fendant refused  ;  and  that  the  defendant  had  sold  the  horse, 
without  authority,  to  his  damage  one  hundred  dollars.  On  the 
trial,  the  justice  found  the  horse  worth  thirty  dollars,  deducted 
the  debt  of  twenty-four  dollars,  and  rendered  a  judgment  for 
six  dollars.  The  debtor  now  sued  for  the  conversion  of  the 
horse,  alleging  his  value  to  be  one  hundred  and  fifty  dollars, 
but  the  first  suit  was  held  to  be  a  bar.1 

If  one  converts  notes  and  transfers  them  to  a  third  person, 
who  partly  pays  for  them,  and  the  owner  garnishes  him,  with 
full  knowledge,  and  recovers  the  balance  due  the  converter, 
this  prevents  an  action  against  the  purchaser  for  conversion 
because  the  plaintiff  had  but  one  cause  of  action.2  The  failure 
of  an  action  for  a  conversion  because  of  failure  of  proof  or  an 
errror  of  law,  bars  assumpsit  for  the  value  of  the  same  goods, 
founded  upon  the  same  taking.3  So,  a  judgment  for  the  de- 
fendant, in  an  action  for  the  conversion  of  railroad  bonds,  bars 
an  equitable  suit  for  their  specific  delivery  founded  upon  the 
same  facts.4  And  a  recovery  in  tort  against  a  court  baliff,  for 
misconduct  in  selling  goods,  is  a  defense  to  an  action  against 
him  and  his  sureties  on  his  bond.5 

§  440.  Ejectment  in  Pennsylvania — Accounting. — If  an  ac- 
counting is  had  and  the  equitable  rights  of  the  parties  deter- 
mined in  an  action  of  ejectment  in  Pennsylvania,  the  matters 
thus  litigated  are  concluded  the  same  as  they  would  have  been 
by  a  suit  in  equity. 6 

1.  Stanley  v.  Bracht,  42  Ark.  210.  sort  was  had,  in  Pennsylvania,  to  the 

2.  Firemen's  Ins.  Co.  v.  Cochran,  action  of  ejectment  as  a  remedy  for 
27  Ala.  228,  238.  the  enforcement  of  equitable  rights  in 

3.  Agnew  v.  McElroy,  10  Sm.  &  M.  respect  to  real  estate.  This  was  a 
(18  Miss.)  552,  555.  necessity,    as    has    been    frequently 

4.  Hatch  v.  Coddington,  32  Minn,  said,  growing  out  of  the  want  of  a 
92  (19  N.  W.  R.  393).  court  of  chancery,  or  the  possession 

5.  Sloan  v.  Creasor,  22  IT.  C.  Q.  B.  by  the  common  law  courts  of  such 
127.  equity  jurisdiction  as  has  since  been 

6.  German-American  Title  and  Trust  conferred  upon  them.  But  although 
Co.  v.  Shallcross,  147  Pa.  St.  485  (23  it  was  broadly  declared  in  Peebles  v. 
Atl.  R.  770,  30  Am.  St.  R.  751).  The  Reading,  8  Serg.  &  R.  484,  that  wher- 
courtsaid:     "At  a  very  early  date,  re-  ever  chancery  would  execute  a  trust 
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Foreclosure — Deficiency  decree. — A  decree  for  the  de- 
ficiency, after  a  sale  on  foreclosure,  bars  an  action  at  law  on 
the  original  debt  secured.1 

Fraud  at  law — Trust  in  equity. — In  an  action  at  law  upon 
a  guardian's  bond,  the  declaration  alleging  that  he  had  secretly 
and  fraudulently  purchased  the  ward's  real  estate  at  a  public 
sale  made  by  himself,  and  had  sold  it  at  an  advance,  with 
which  it  was  sought  to  charge  him,  a  judgment  in  his  favor 
bars  a  bill  in  equity  charging  the  same  facts  without  imputing 
fraud,  and  claiming  the  difference  between  the  purchase-price 
and  the  sale  as  a  trust.2 

Malicious  prosecution — Attachment. — A  recovery  in  an 
action  for  malicious  prosecution,  against  the  principal  in  an  at- 
tachment, precludes  a  suit  against  him  on  the  bond,  and  there- 
fore releases  the  sureties.3 

§  441 .  Reformation  of  insurance  policy,  suit  for — Action  at 
law  upon  the  policy. — One  who  sues  in  equity  to  reform  an  in- 
surance policy  by  striking  out  a  warranty,  and  then  brings  an 
action  at  law  upon  the  policy  as  written,  alleging  a  compliance 
with  the  warranty,  is  barred  by  a  judgment  adverse  to  him  on 
the  merits,  from  further  proceedings  in  his  suit  in  equity.4 
An  insurance  policy  contained  a  provision  that  the  keeping  of 
articles  classed  as  specially  hazardous,  without  permission, 
should  avoid  it,  and  among  the  articles  so  classed  were  fire- 
works, which  were  kept  without  permission  and  caused  a  fire 

or  decree  a  conveyance,  the  courts  of  such  a  judgment  has  all  the  conclusive- 

this  state,  by  the  instrumentality  of  a  ness  of  a  decree  in  chancery  as  to 

jury,  would  direct  a  recovery  in  eject-  every  other  matter  litigated.     This  is 

merit,  it  was  not  until  the  announce-  a  legitimate  result  of  the  substitution 

ment  of  the  judgment  in  Seitzinger  v.  of  the  common  law  action  for  a  bill  in 

Bidgway,  9  Watts  4<)6,  that  the  true  equity." 

character  of    the    action,   when   em-  1.  Slaughter  v.   Bevans,    1    Pinney 

ployed  as  an  equitable  remedy,  was  (AYis.)   34S;  Mutual  Life  Ins.  Co.  v. 

fully  understood.     The  point  actually  Newton,  50  N.  J.  Law  571  (14  Atl.  R. 

decided  in  the  latter  case  was,  that  one  756) . 

verdict  and  judgment  in  an  equitable  2.  Emery  v.  Goodwin,  13  Me.  14,  22. 

ejectment  was  conclusive   as  to  the  3.  Hall  v.  Forman,  82  Ky.  505. 

title;  but  the  reasoning  upon  which  4.  Washburn  v.  Great  Western  Ins. 

that  decision  was  based  proves  that  Co.,  114  Mass.  175. 


REMEDY,   ELECTION    OF.  btO 

and  loss.  The  insured  brought  an  action  in  a  Maryland  court, 
from  which  it  was  removed  to  a  federal  court,  which  held  that 
the  keeping  of  fireworks  avoided  the  policy,  and  rejected  proof 
to  show  that  they  were  goods  in  the  line  of  business  of  a  "Ger- 
man jobber  and  importer,"  and  thus  within  the  policy,  and 
rendered  a  judgment  for  the  defendant,  which  was  affirmed  by 
the  Supreme  Court  of  the  United  States.  The  insured  had  a 
policy  on  the  same  goods  in  another  company  upon  the  same 
terms  and  conditions,  and  brought  a  suit  upon  it  in  a  New 
York  court,  which  held  that  fireworks  might  be  shown  to  be 
goods  in  the  line  of  business  of  a  "German  jobber  and  import- 
er," which  was  done  and  a  recovery  had,  which  was  affirmed 
by  the  state  court  of  last  resort.  The  insured  then  brought  a 
suit  in  a  state  court  of  New  York  to  reform  the  policy  upon 
which  he  had  been  defeated  in  the  federal  court  by  inserting 
permission  to  keep  fireworks,  upon  the  ground  that  it  was 
omitted  by  mistake,  and  to  recover  upon  the  policy  so  reformed. 
But  the  court  held  that  he  could  not  do  so,  because  the  issue 
in  the  two  suits  was  the  same,  namely,  whether  or  not  he  was 
permitted  to  keep  fireworks;  and  that  it  was  determined  in  the 
first  suit  that  the  contract  was  such  as  was  then  embraced  in 
the  policy,  and  that  it  had  been  violated  by  keeping  fireworks; 
that  he  then  sought  to  recover  for  his  loss,  and  gave  all  the 
proof  he  could  to  show  his  right  to  recover,  and  that  now, 
without  alleging  that  there  was  more  than  one  contract  of  in- 
surance, or  more  than  one  right,  he  was  seeking  to  recover  for 
the  same  loss;  and  that  this  clearly  showed  the  first  suit  to  be 
a  bar.1 

§  442.   Replevin — Statutory  action    in  Washington. — The 

seizure  of  the  goods  of  A  on  a  writ  against  B  in  Washington, 
gives  the  former  several  remedies:  He  may  sue  in  a  special 
statutory  action  simply  for  the  recovery  of  the  property,  in 
which  he  may  recover  it,  but  not  damages  for  the  trespass; 
and  if  he  brings  such  an  action  and  recovers,  he  can  not 
afterwards    maintain  a  suit    for  damages  on    account    of    the 

1.  Steinbach  v.  Relief  Fire  Ins.  Co.,  77  N.  Y.  498  (33  Am.  R.  655). 
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trespass,  although  he  might  have  recovered  the  property  and 
those  damages  in  an  action  of  replevin.1 

Set-off. — In  an  action  against  a  person  on  a  note  given  for 
the  interest  of  his  deceased  copartner  in  business,  if  he  pleads 
a  set-off  for  board  of  the  deceased,  its  allowance  bars  a  suit  for 
it  against  the  estate  of  the  deceased.2 

§  443.  Specific  performance — Reformation. — If  A  sues  B 
to  compel  the  specific  performance  of  a  contract  made  by  his, 
B's,  agent,  to  convey  land,  a  decree  denying  relief  upon  the 
ground  that  the  authority  of  the  agent,  which  was  in  writing, 
did  not  authorize  him  to  make  that  contract,  bars  a  new  suit 
by  A  to  reform  it  so  as  to  bring  it  within  the  agent's  authority 
and  to  compel  a  specific  performance  of  it  as  reformed.  The 
court  said  that  he  was  fully  advised  of  the  extent  of  the  agent's 
authority  when  he  brought  the  first  suit,  and  had  his  election 
either  to  proceed  on  the  contract  in  its  imperfect  form  or  to  re- 
form it,  and  that  he  could  not  pursue  both  remedies,  neither  at 
the  same  time  nor  successively.3     This  seems  to  me  to  be  sound. 

Rescission. — A  decree  compelling  a  specific  performance, 
made  on  behalf  of  the  vendee,  is  a  defense  to  a  suit  by  his  as- 
signee to  rescind  the  contract.4 

Trover  and  trespass. — A  recovery  in  trover  for  chattels,  if, 
for  the  purpose  of  increasing  the  damages,  evidence  is  given 
that  the  defendant  entered  the  plaintiff's  premises  and  took 
them  away  by  force,  bars  an  action  of  trespass  for  the  same 
entry.5 

1.  Dawson  v.   Baum,  3    Wash.   T.        3.  Thomas  v.  Joslin,  36  Minn!  1  (29 
464  (19  Pac.  R.  46)— James,  C.  J.,  dis-    N.  W.  R.  344). 

senting.  4.  Tompkins  v.  Hyatt,  28  N.  Y.  347. 

2.  Cranor  v.  Winters,  75  Ind.  301.  5.  Thompson  v.  Rogers,  2  Brevard 

410. 
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§  452.  Equity  and  law :  (Specific  per- 
formance and  ejectment  — 
Specific  performance  and 
money  paid  —  Specific  per- 
formance and  rescission  — 
Exception  in  Florida) . 

Foreclosure  and  reformation. 

Fraud  and  guaranty  —  Fraud 
and  mistake — Fraud  in  deed 
and  lien — Fraudulent  con- 
veyance and  fraudulent  as- 
signment. 

Habeas  corpus  and  false  im- 
prisonment— Goods  sold  and 
special  contract — Joint  and 
several — Marriage  valid  and 
null  —  Money  received  and 
notes  received. 

456.  Negligence  and  statutory  duty 
— Note  and  account  —  Note 
on  demand  and  note  on  one 
day — Partner  and  employe. 

457.  Replevin  and  contract  —  Re- 
plevin and  trover. 

458.  Right  of  way  in  gross  and  ap- 
pendant —  Seduction  and 
breach  of  promise. — Indian 

cases. 

§  444.  Principle  involved  in  Chapter  XVI. — A  recovery  by 
the  defendant  because  the  plaintiff  mistook  the  proper  remedy 
does  not  touch  the  merits,  and  is  not?  therefore,  a  bar  to  a  new 
action.1  But  if  the  plaintiff  recovers  upon  the  merits,  not- 
withstanding the  improper  remedy,  he  can  not,  on  account  of 
ithat  error,  maintain  a  new  action  to  recover  more  or  further.2 
Such  an  error  does  not  touch  the  jurisdiction  of  the  court, — 
the  proceedings  are  not  void  collaterally, — and  will,  therefore, 
preclude  all  further  controversy.  Thus,  if  the  defendant 
pleads  as  a  set-off  a  matter  not  properly  pleadable,  and  no  ob- 

1.  Brackettr.  Hoitt,  20N.  H.  257, 2G0    The  cases  which  decide  these  abstract 
— form,  wrong.  propositions  are  quite  numerous. 

2.  Perry  v.  Lewis,  49  Miss.  443,  447. 

(877) 
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(Conversion) . 

Contract :  (Fraud) . — Contract 
for  lien:  (Agreement  to 
make) — Contract:  (Negli- 
gence)— Contract  to  redeem: 
(Trust) . 

Conversion :  (Hiring)  —  De- 
clare trust:  (Quiet  title). 
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jection  is  made  by  the  plaintiff,  the  judgment  will  bar  a  new 
action  on  that  matter.1  So,  if  he  procures  the  allowance  of  a 
set-off  in  an  action  of  tort,  this,  although  erroneous,  will  pre- 
vent a  new  action  by  him  upon  it.2 

§  445.  Account  stated — Original  account. — Defeating  an  ac- 
tion upon  an  account  stated  is  no  bar  to  a  suit  upon  the  origi- 
nal account  if  its  merits  were  not  considered.3  So,  the  failure 
of  an  action  upon  a  breach  of  warranty  does  not  prevent  an  ac- 
tion for  fraud  in  the  sale.4 

Cancellation  suit — Conversion. — A  made  a  mortgage  to  B 
to  secure  a  debt  to  him,  and  also  a  debt  to  C.  But  C,  repudi- 
ating the  mortgage,  levied  upon  the  property,  and  to  an  action 
against  him  by  B  for  its  conversion,  he  answered  that  the 
mortgage  was  fraudulent  as  to  creditors.  A  then  sued  B  to  set 
aside  the  mortgage  upon  the  ground  that  he  had  obtained  its 
execution  by  fraud,  and  upon  motion  of  B,  C  was  brought  into 
the  case  as  a  party  plaintiff,  and  participated  in  the  trial, 
which  resulted  in  favor  of  B.  B  now  sought  to  use  this  judg- 
ment in  bar  of  C's  defense  in  the  action  for  conversion,  but 
this  was  denied,  because  A  could  not  raise  the  question 
that  he  had  made  the  mortgage  to  defraud  creditors,  andC,  be- 
ing a  joint  plaintiff,  could  not  do  so  for  that  reason.5 

§  446.  Contract — Fraud. — The  failure  of  an  action  upon  a 
note  on  account  of  the  infancy  of  the  maker  does  not  prevent  a 
suit  against  him  for  fraud  in  obtaining  the  chattel  for  which 
the  note  was  given.6  So  if  a  person  brings  an  action  for  breach 
of  a  contract  and  is  defeated,  that  will  not  bar  him  from  suing 
upon  the  same  transaction  as  a  fraud,  because  the  same  evi- 
dence will  not  support  both  actions.7  It  seems  to  me  that  the 
true  reason  was  that  the  merits  of  his  case  were  not  tried. 

Contract  for  lien — Agreement  to  make. — In  a  special 
proceeding  to  declare  an  agricultural  lien  on  crops  for  rent  and 

1.  Thompson  v.  Wineland,  11  Mo.        5.  State,   use  of  Isaacs  Wall-Paper 
243,  245.  Co.  v.  Barr  Dry  Goods  Mo.  Co.,  45 

2.  M'Lean  v.  Hugarin,  13  Johns.  184.     App.  96,  99. 

3.  Taylor  v.  Castle,  42  Cal.  367,  372; 
Derleth  v.  DeGraaf,  19  Jones  and 
Spencer  (51  N.  Y.  Superior)  369. 

4.  Gutchess  v.  Whiting,  46  Barb.  139. 


6.    Walker  v 

.   Davis, 

1 

Gray 

(67 

Mass.)  506. 

7.  Norton  v. 

Huxley, 

13 

Gray 

(79 

Mass.)  285,  290, 
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advances,  if  the  lien  fails  because  not  signed  by  both  parties, 
and  there  is  a  recovery  for  rent,  but  not  for  advances,  the 
plaintiff  may  maintain  a  bill  to  have  the  imperfect  agreement 
decreed  to  be  an  equitable  mortgage  on  the  crop,  and  for  an 
accounting  of  the  amount  due  for  advances.1 

Contract — Negligence. — If  A  delivers  goods  to  carrier  B, 
who  delivers  them  to  carrier  C,  who  injures  them  by  negligence, 
for  which  A  sues  him  on  the  contract  between  himself  and  B, 
his  failure  to  recover  because  of  want  of  privity  of  contract, 
does  not  prevent  him  from  suing  C  for  his  negligence.2 

Contract  to  redeem — Trust. — If  a  mortgagor  of  propeily 
sues  the  person  who  bought  it  after  a  foreclosure,  upon  an  al- 
leged contract  giving  him  the  right  to  redeem,  his  failure  in 
that  action  does  not  preclude  him  from  suing  the  same  person 
upon  an  allegation  that  he  acted  as  the  plaintiff's  agent  and 
trustee  in  making  the  purchase,  and  seeking  to  compel  him  to 
convey  upon  equitable  terms.3 

§  447.  Conversion — Hiring. — The  failure  of  an  action  of 
trover  by  the  owner  against  the  hirer  of  a  slave  is  no  bar  to  a 
suit  on  the  note  given  for  the  hire.4 

Declare  trust — Quiet  title. — A  sued  B,  C  and  D,  alleg- 
ing that  B,  his  guardian,  had  purchased  certain  land  on  credit, 
and  afterwards  paid  for  it  by  his,  A's,  money,  and  that  C  had 
recovered  a  judgment  against  B  which  was  a  lien  on  the  land, 
by  virtue  of  which  it  was  sold  to  D,  who  bought  with  notice  of 
his,  A's,  rights,  and  that  he,  D,  then  held  a  sheriff's  certificate 
of  purchase.  He  sought  to  have  the  land  adjudged  subject  to 
a  trust  in  his  favor  for  the  amount  of  his  money  paid  upon  it, 
but  he  was  defeated  because  no  trust  arose  in  such  a  case.  D, 
having  received  a  sheriff's  deed  after  the  year  allowed  for  re- 
demption had  expired,  brought  a  suit  against  A  to  quiet  title, 
and  upon  his  cross-complaint,  showing  the  matters  heretofore  set 

1.  Sease  v.  Dobson,  34  S.  C.  345  (13  3.  Young  v.  Hill,  New  Zealand  Law 
S.  M.  R.  530).  2C.  A.  (32,  76. 

2.  Johnson  v.  East  Tennessee  V.  &  4.  Deens  v.  Dunklin,  33  Ala.  47,  50. 
G.  Ry.  Co.,  90  Ga.  810  (17  S.  E.  R. 

121). 
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out  and  the  further  facts  that,  after  the  lieu  of  C  had  attached,  B 
had  conveyed  to  him,  A,  the  land  in  payment  of  the  debt  aris- 
ing from  the  misapplication  of  his  trust  funds,  and  that, 
within  the  year  allowed  for  redemption,  he  had  paid  to  the 
clerk  the  amount  of  D's  bid  and  interest  and  costs,  it  was  held 
that  A  was  entitled  to  a  decree  quieting  his  title;  that  the 
former  adjudication  was  not  a  bar  because  the  questions  at 
issue  were  different,  and  one  of  them,  namely,  the  redemption, 
had  not  then  arisen.1 

§  448.  Equity  and  law — Principle  involved. — As  a  court  of 
equity  has  no  rightful  jurisdiction  if  there  is  an  adequate  remedy 
at  law,  and  as  a  court  of  law  can  not  consider  equitable  rights 
at  all,  with  a  few  minor  exceptions,  it  necessarily  follows  that 
a  failure  to  obtain  relief  because  the  case  is  in  the  wrong  court, 
does  not  touch  the  merits,  and  is  no  bar  to  one  in  the  right 
court.  Thus,  the  dismissal  of  a  bill  in  equity  because  there  is 
an  adequate  remedy  at  law  is  no  bar  to  an  action  at  law  ;2  and 
the  same  is  true  in  respect  to  a  bill  which  seeks  equitable  relief 
upon  an  instrument  which  can  be  sued  upon  at  law,  although 
it  is  dismissed  absolutely.3  So,  if  a  bill  in  equity,  by  virtue  of 
a  statute,  is  filed  to  remove  a  cloud  from  the  title  to  land,  its 
dismissal  because  the  statute  does  not  apply  to  that  case  is  no 
bar  to  an  action  of  ejectment;4  and  if  there  has  been  a  sale  of 
land  under  a  decree  valid  on  its  face,  a  judgment  in  ejectment 
against  the  former  owner,  on  the  ground  that  the  decree  could 
not  be  attacked  collaterally,  is  no  bar  to  a  suit  in  equity  to  set 
aside  the  decree  and  sale  for  fraud.5  So  also,  if  a  suit  in 
equity  by  the  purchaser  of  slaves,  brought  to  rescind  the  sale 
on  account  of  fraud,  is  defeated  on  the  merits,  that  is  no  evi- 
dence in  an  action  at  law  by  him  to  recover  for  a  breach  of 
warranty  of  soundness.6  And  if  a  bill  is  filed  to  restrain  the 
negotiation  of  notes,  upon  the  ground  that  they  were  obtained 

1 .  Mitchell  v.  French,  100  Ind.  334,        4.  Phelps  v.  Harris,  101  IT.  S.  370. 
336.  5.  Walker    v.   Day,    8    Baxter    (67 

2.  Dictum  in  Gray  v.  Tyler,  40  Wis.     Tenn.)  77. 

579.  6.  Pleasants  v. Clements,  2  Leigh  (29 

3.  Beere  v.  Fleming,  13  Irish  C.  L.     Va.)  474,483. 
506,  513. 
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by  fraud  and  without  consideration,  a  dismissal  on  the  merits 
is  simply  an  adjudication  that  the  plaintiff  has  no  right  to  any 
equitable  relief,  and  does  not  preclude  him  from  pleading  the 
same  matters  in  defense  if  sued  upon  the  notes  at  law.1  The 
failure  of  an  action  at  law  because  the  remedy  is  in  equity  is 
no  bar  to  a  suit  in  equity.2 

§  449.   Equity   and  law — Assumpsit  —  Cancellation. —  The 

plaintiff  recovered  a  judgment  before  a  justice  of  the  peace  and 
assigned  it  to  another  with  the  agreement  to  repay  the  consid- 
eration received  if  he  failed  to  collect  it.  The  assignee  having 
failed  to  collect  it,  and  the  assignor  having  repaid  the  consid- 
eration, sued  the  judgment  defendants  in  assumpsit  for  its 
amount  and  was  defeated  because  the  claim  was  already  in  judg- 
ment. This  was  held  to  be  no  bar  to  a  suit  in  equity,  alleging 
the  assignment  and  repayment,  and  that  the  assignee  had 
marked  the  judgment  satisfied  of  record,  and  that  the  papers 
were  lost,  and  seeking  to  set  aside  the  entry  of  satisfaction  and 
to  restore  the  lost  papers.3 

Contract — Trust. — If  A  sues  B  at  law  upon  an  alleged 
agreement  to  take  stock  off  his  hands,  and  is  defeated,  that 
does  not  preclude  A  from  maintaining  a  bill  in  equity  against 
B  to  establish  a  trust  in  the  same  stock,  and  to  recover  its  value 
on  account  of  a  conversion.4 

The  Supreme  Court  of  the  United  States  said :  "If  an  action 
at  law  for  a  breach  of  a  contract  to  invest  in  stocks  fails  because 
the  testimony  develops  that  the  investment  was  made  and  a 
declaration  of  trust  given  in  respect  to  the  stock  so  purchased," 
that  is  no  bar  to  a  suit  in  equity  for  a  breach  of  the  trust.5 

§  450.   Equity  and  law — Deed  —  Contract  to  convey. — A 

judgment  at  law  against  the  validity  of  a  deed,  for  want  of 
delivery,  does  not  bar  a  suit  in  equity  upon  it  as  a  contract  to 
convey.6 

1.  Cramer  v.  Moore,  36  O.  St.  347.  4.  Snyder  v.  McComb,  39  Fed.    R. 

2.  Mosby  v.  Wall,  23  Miss.   81    (55    292. 

Am.  D.  71).  5.  McComb  v.  Frink,  149  U.  S.  629, 

3.  Shannon  v.  Woollard,  12  Lea  (80    641. 

Tenn.)  663.  6.  Jenkins  v.  Harrison,  66  Ala.  345, 

352. 
56 
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Gift  and  deed. — In  a  suit  in  equity  to  restore  a  destroyed 
deed,  a  decree  refusing  relief  upon  the  ground  that  no  consid- 
eration had  been  paid,  is  no  bar  to  an  assertion  of  the  grantee's 
rights  at  law  which  the  delivery  of  the  deed  gave  him.1  The 
court  said  that,  in  the  suit  in  equity,  ''it  was  decreed  that 
'  the  plaintiff  is  entitled  to  no  relief  upon  her  allegation  that 
she  purchased  and  paid  for  the  plantation,  but  that  the  deed 
under  which  she  claims  was  executed  without  consideration, 
and  that  no  consideration  was  in  fact  paid  therefor.'  The  relief 
which  she  sought  was  the  restoration  of  a  deed,  and  that  she 
was  not  entitled  to  it  was  the  only  matter  adjudged  by  the 
court.  She  is  not  now  asserting  that  right  or  seeking  that 
relief,  but  asserting  the  right  to  hold  the  land  under  the  deed 
destroyed,  and  asking  that  it  be  sustained.  It  is  obvious  that 
the  right  now  asserted  was  not  adjudged  there.  The  court 
found  that  she  had  not  paid  for  the  old  deed,  and  held,  upon 
the  established  rule  of  chancery  courts  to  award  their  remedies 
only  in  accordance  with  equity  and  good  conscience,  that  she^ 
had  no  standing  in  equity  to  demand  a  new  deed ;  but  this  rule 
does  not  demand  that  vested  rights  be  disregarded  or  over-1 
turned  when  found  to  have  grown  up  without  the  sanction  of 
equity  and  good  conscience,  and  the  court  did  not  (because 
the  plaintiff  paid  nothing  for  the  deed)  adjudge  that  she  took 
nothing  by  it.  The  failure  to  make  payment  was  deemed 
sufficient  to  turn  her  out  of  a  court  of  equity  when  she 
demanded  its  aid  to  furnish  her  an  evidence  of  her  title.  The 
extent  of  her  rights  under  the  deed,  without  that  evidence, 
was  not  at  issue  nor  determined.  The  only  issue  of  fact  deter- 
mined was  in  respect  to  the  payment  of  the  consideration 
recited  in  the  deed." 

Partition  and  ejectment. — A  dismissal  of  a  bill  for  a  parti- 
tion in  Pennsylvania  is  no  bar  to  an  action  of  ejectment  to  re- 
cover from  the  adverse  holders.2 

Quiet  title  and  suit  for  taxes. — If  one  in  the  possession ^ 
of  land  under  a  purchase  at  a  judicial  sale  brings  a  suit  solely 

1.  Pillow  v.  King,  55  Ark.  633  (IS  S.        2.  Bigley  r.  Jones,  114  Pa.  ISt.  510  (7 
W.  R.  764).  Atl.  R.  54). 
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to  quiet  title,  and  is  defeated,  he  may  then  sue  for  taxes  paid 
while  in  possession.1  So,  if  A  brings  a  suit  against  B  to  quiet 
title,  and  pleads  the  payment  of  taxes  with  the  knowledge  of  B, 
as  an  estoppel,  but  asks  no  accounting,  and  is  defeated,  he  can 
maintain  a  suit  against  B  to  recover  the  taxes  upon  the  ground 
that  he  paid  them  supposing  he  had  title.2  A  judgment  at  law, 
denying  a  personal  judgment  for  taxes,  is  no  bar  to  a  suit  in 
equity  to  enforce  a  lien  for  them.3 

§  451.  Equity  and  law — Reformation — Damages  against  at- 
torney.— If  A  employs  B,  a  lawyer,  to  sell  a  leasehold  so  as  to 
relieve  him  from  liability  for  a  ground  rent,  and  a  sale  is  made 
to  C  which  does  not  so  relieve  A,  who  then  sues  B  and  C  to 
reform  the  contract  of  sale  so  as  to  give  that  relief,  upon  the 
ground  that  it  was  omitted  by  a  mistake,  a  decree  refusing  the 
relief  prayed  for,  is  no  bar  to  an  action  by  A  against  B  for 
fraudulently  inducing  him  to  execute  the  contract  of  sale  by 
advising  him  that  it  would  relieve  him  from  the  ground  rent.* 


1.  Bradley  v.  Cole,  67  Iowa  650  (25 
N.  W.  R.  849). 

2.  Merrill  v.  Tobin,  82  Iowa  529  (48 
N.  W.  R.  1044) . 

3.  Biggins  v.  People,  106  111.  270, 
277. 

4.  Cummings  v.  Bannon  (Md.),  8 
Atl.  R.  357.  The  court  said:  "The 
bill  in  equity  distinctly  charged  that 
the  defendant,  as  his  attorney,  made 
a  mistake  in  drawing  the  lease  from 
the  plaintiff  to  Larned,  and  he 
asked  that  that  mistake  should  be 
corrected.  The  defendant,  with  equal 
distinctness,  denied  that  any  mistake 
was  made,  and  the  court,  with  equal 
clearness,  decided  that  no  mistake 
was  made,  at  least  that  the  court  could 
rectify.  But  the  question  of  the  per- 
sonal liability  of  the  defendant  to  the 
plaintiff,  either  for  mistake  or  fraud, 
was  not,  that  we  can  perceive,  raised 
nor  decided  in  the  equity  suit.  The 
object  in  part  of  that  suit  was  to  re- 
form the  lease  which  the  plaintiff  had 


made  to  Larned,  and  which  he  says 
was  made  by  the  mistake  of  the  de- 
fendant as  his  attorney.  But  he  did 
not  claim  any  damages  nor  compensa- 
tion from  his  attorney  as  the  conse- 
quence of  his  (the  attorney's)  action. 
The  opinion  of  the  court  does  not 
negative  the  fact  that  the  defendant 
did  make  a  mistake  in  the  legal  effect 
of  the  lease,  or,  in  other  words,  that 
he  may  have  mistaken  the  law,  but 
seems  to  have  thought  there  was  no 
mistake  in  fact  which  the  court  could 
rectify.  It  is  true,  as  the  defendant 
has  argued,  that  the  basis  of  the  claim 
of  the  plaintiff  in  the  equity  suit  was 
the  contract  of  the  defendant  so  to 
prepare  the  lease  as  to  relieve  him 
(the  plaintiff)  from  all  liability  for 
the  ground  rent.  But  it  is  not  a  neces- 
sary consequence  of  the  decision  that 
no  such  contract  was  made.  It  may 
have  been  the  belief  of  the  defendant, 
as  a  matter  of  law,  that  the  plaintiff 
was  relieved,  but  which  belief  turned 
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Reformation  and  legal  rights. — So,  a  decree  refusing  to 
reform  municipal  bonds  at  the  suit  of  the  holder,  if  the  legal 
rights  of  the  parties  are  not  considered,  does  not  prevent  him 
from  suing  at  law  to  recover  the  amount  due  upon  them.1  The 
court  said:  "There  appear  to  have  been  three  counts  in  the 
complaint  in  that  case,  two  of  which  were  eliminated  by  de- 
murrers affecting  the  form  and  sufficiency  of  the  pleading,  and 
leaving  only  the  equitable  cause  of  action  for  a  reformation  of 
the  bonds  to  be  finally  determined  in  this  court.  A  reference 
to  the  decision  made  shows  very  clearly  that  the  final  judg- 
ments entered  upon  the  stipulations  were  conclusive  only  upon 
the  equitable  cause  of  action,  and  the  claim  of  the  parties  to 
have  the  bonds  reformed.  The  right  to  recover  at  law  without 
such  reformation  was  not  before  the  court,  was  not  determined, 
and  appears  to  have  been  expressly  reserved.  Outside  of  the 
questions  respecting  the  form  of  the  last  two  counts  in  the 
^complaint,  which  arose  upon  the  demurrers,  and  which  the  ac- 
tion of  the  court  shows  were  not  upon  the  merits,  the  only 
issues  which  went  to  trial,  and  were  involved  in  the  judg- 
ment, were  those  which  were  pertinent  to  the  equitable  relief 
sought;  and  the  final  adjudication  denying  that  relief,  left 
open  to  the  bondholders  their  remedies  at  law  upon  the  unre- 
formed  instruments  or  the  transactions  out  of  which  they 
sprang.  Both  the  trial  court  and  this  court  so  declared.  We 
said  in  the  opinion  given:  'It  is  contended  by  the  learned 
counsel  for  the  appellant  that  the  bonds  are  valid  as  they  now 
read.  That  seems  also  to  have  been  the  opinion  of  the  trial 
judge.  *  *  *  If  that  is  so  (whether  it  is  so  or  not  is  not 
in  question  here,  for  the  plaintiff  presents  the  case  in  no  such 
aspect),  no  aid  from  a  court  of  equity  is  needed,  and  the 
plaintiff  has  vexed  the  court  without  cause.  He  should  be  left 
to  his  remedy  when  the  bonds  mature.'  The  judgment  abso- 
lute, at  first  described  as  'upon  the  merits,'  was  corrected  by 

out  to  be  unfounded.    In  that  case  the  equity  suit,  we  can  not  think  it  an 

defendant  might  have  still  remained  absolute  bar  to  a  suit  against  the  at- 

personally  liable  to  the  plaintiff  for  torney  for  consequent:,11.!  damages." 
his  mistake  of  the  law.    Upon  exami-        1.  Hoag  v.  Town  of  Greenwich,  133 

nation  of    the  whole   record  in   the  N.  Y.  152  (30  N.  E.  R.  842). 
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striking  out  that  clause,  and  now  stands  as  sustaining  the  de- 
murrers to  the  last  two  counts  upon  the  ground  that  they  did 
not  state  a  cause  of  action,  and  dismissing  the  complaint  so 
far  as  it  sought  equitable  relief.  That  judgment,  therefore, 
and  those  in  the  other  cases  which  depended  upon  it,  settle 
only  a  question  of  pleading,  and  the  right  to  a  reformation  of 
the  bonds.  They  furnish  no  bar  to  the  present  cause  of  ac- 
tion." 

The  failure  of  an  action  to  recover  land  by  virtue  of  a 
sheriff's  deed  owing  to  its  mistakes  and  imperfections,  is  no  de- 
fense to  a  suit  in  equity  to  correct  the  deed  and  perfect  the 
title.1  Defeating  an  action  at  law  on  a  special  contract  by 
virtue  of  a  written  contract  of  a  different  character,  does  not 
bar  a  bill  in  equity  to  reform  it  so  as  to  make  it  correspond 
with  the  special  contract  sued  upon  at  law,  because  the  law 
court  had  no  power  to  grant  that  relief.2 

Replevin — Accounting. — If  the  mortgagor  of  chattels  re- 
plevies them  from  the  mortgagee  and  is  defeated,  and  there  is 
a  judgment  for  their  return,  the  mortgagor  can  maintain  a 
suit  for  an  accounting  and  a  redemption.3 

§  452.   Equity  and  law — Specific  performance — Ejectment. 

— Heirs  having  filed  a  bill  in  equity  to  compel  a  brother  to  re- 
lease his  legal  interest  in  a  tract  of  land  by  virtue  of  a  parol 
contract  between  him  and  their  father,  and  the  master  to  whom 
it  was  referred  having  reported  that,  ''under  all  the  circum- 
stances of  the  case,  a  chancellor  ought  to  decline  to  interfere, 
and  leave  the  parties  to  their  legal  remedies,"  a  decree  made 
accordingly  does  not  bar  them  from  setting  up  the  same  mat- 
ters as  an  equitable  defense  to  an  action  of  ejectment  brought 
by  the  brother  to  recover  his  interest  in  the  land.4 

1.  Hawley  v.  Simons,  102  111.  115.  raised  by  this  action  at  law  is  one  oi 

2.  Scully  v.  Lowenstein,  56  Miss,  those  actually  presented  upon  hearing 
652,  654.  of  the  bill  in  equity,  we  should  not 

3.  Lathrop  v.  Cheney,  29  Neb.  454  overlook  the  fact  that  the  decree  was 
(45  N.  W.  R.  617).  not  intended  to  conclude  the  parties 

4.  Lewis  v.  Baker,  151  Pa.  St.  529  in,  but  to  remit  them  to,  a  court  of 
(25  Atl.  R.  99).  The  court  said:  "  If  law.  The  recommendation  of  the  mas- 
now  we    assume    that    the    question  ter,   adopted    and   acted    on  by   the 
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Specific  performance  and  money  paid. — A  decree  denying 
a  specific  performance  of  a  contract  is  no  bar  to  an  action  to 
recover  back  money  paid  on  it.1 

Specific  performance  and  rescission. — To  a  bill  for  the 
specific  performance  of  a  contract  for  the  sale  of  real  estate, 
the  defendant  controverted  the  right  to  that  relief  on  account 
of  numerous  defaults  on  the  part  of  the  plaintiff,  and  he  also 
pleaded,  by  way  of  cross-bill,  that,  in  consideration  that  he 
would  release  the  plaintiff  from  the  contract  of  sale,  the  latter 
promised  to  repay  him  the  one  thousand  dollars  paid  on  the 
contract,  and  prayed  ' '  that  said  contract  may  be  declared  re- 
scinded, and  the  plaintiff  ordered  to  repay  said  sum  of  money 
to  respondent."  The  court  dismissed  both  the  bill  and  cross- 
bill on  the  merits  ;  but  it  was  decided  that  this  merely  adjudi- 
cated that  neither  party  had  any  equities,  leaving  their  legal 
rights  unaffected,  and  that  it  was  no  bar  to  an  action  by  the 
defendant  to  recover  the  money  paid  on  the  contract  on  the 
ground  that  it  had  been  rescinded  by  mutual  agreement.  The 
court  said  that  the  very  fact  that  the  parties  had  rescinded  the 
contract  might  have  been  the  reason  why  equitable  relief  was 
refused.2  So,  a  general  dismissal  of  a  bill  for  a  specific  per- 
formance will  not  bar  an  action  at  law,  even  though  the  words 
"without  prejudice  to  the  action  at  law"  be  omitted.8 

Exception  in  Florida. — Defeating  an  action  of  detinue  by 
heirs  for  slaves,  because  the  legal  title  is  in  a  trustee,  bars  a 

chancellor,  advised  that  he  '  ought  to  lenged  by  their  brother  in  an  action 

decline  to  interfere,  but  leave  the  par-  of  ejectment.    They   are  now    in    a 

ties  to  their  legal  remedies.'     When  court    of    law,   where  the  decree  in 

the    chancellor    remitted  them  to   a  equity  sent  them.     They  have  a  right 

court  of  law,  he   meant,  necessarily,  to  set  up  any  facts  that  make  it  in- 

that,  upon  the  facts  disclosed  by  them,  equitable  for  their  brother  to  assert  his 

they  must  wait  till  their   possession  legal  title  against  them." 

was  attacked,  if  it  ever  should  be,  and  1.  Gwin  v.  Smur,  49  Mo.  App.  361. 

then  set  up  all  the  facts  by  way  of  an  Accord,  on  a  parol  contract,  Webb  v. 

equitable  defense  to  such  action.  This  Webb,  6  T.  B.  Monroe  (22  Ky.)  163. 

they  have  done.     After  twenty  years  2.  Porter  v.  Wagner,  36  O.  St.  471, 

of  exclusive  and  peaceable  possession,  475. 

their  right  to  an  equal,  undivided  one-  3.  M'Namara  v.   Arthur,  2  Ball   &, 

half    is,    at  the    last  moment,   dial-  Beatty  349,  353. 
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suit  in  equity  to  recover  them,  because  the  first  trial  was  on 
the  merits.1 

§  453.  Foreclosure — Reformation. — If  a  mortgage  contains 
an  erroneous  description  of  the  land  intended  to  be  covered,  a 
decree  foreclosing  it,  together  with  a  sale  and  sheriff's  deed  to 
the  mortgagee,  is  no  bar  to  a  suit  by  him  to  reform  and  to 
foreclose  the  mortgage  as  reformed.2 

§  454.  Fraud — Guaranty. — If  the  vendee  of  land  sues  the 
vendor  for  deceit  in  falsely  representing  its  quantity,  and  fails, 
he  may  then  sue  him  upon  a  guaranty  concerning  the  same 
matter.3 

Fraud — Mistake. — So,  if  the  state  sues  a  contractor  to  re- 
cover back  money  alleged  to  have  been  obtained  by  fraud,  a 
judgment  for  the  defendant  is  no  bar  to  a  counter-claim  to  re- 
cover it  upon  the  ground  that  it  was  paid  by  mistake.4 

Fraud  in  deed — Lien. — If  a  creditor  in  Louisiana  attaches 
property,  and  a  third  person  intervenes  and  claims  the  title 
and  is  defeated  upon  the  ground  that  his  conveyance  is  fraud- 
ulent, he  may  then  proceed  to  enforce  any  lien  he  may  have.5 
So,  if  an  administrator  brings  a  suit  to  set  aside  a  deed  made 
by  the  decedent  as  a  fraud  on  his  creditors,  a  decree  against 
him  does  not  preclude  him  from  suing  to- have  the  deed  de- 
clared a  mortgage.6 

Fraudulent  conveyance — Fraudulent  assignment. — If  a 
judgment  creditor  sues  to  set  aside  a  conveyance  as  a  fraud  upon 
creditors  and  is  defeated,  he  may  then  maintain  a  new  suit 
based  upon  the  theory  that  the  conveyance  and  a  subsequent 
assignment  for  the  benefit  of  creditors  was  one  transaction,  so 
as  to  bring  the  conveyance  within  the  assignment,  as  he  simply 
mistook  his  remedy  in  the  first  suit.7 

1.  Thornton  v.  Eppes,  6  Fla.  546,  4.  Belden  v.  State,  103  N.  Y.  1  (8  N. 
551.            .  E.  R.  363) .     See  §  438,  page  871,  supra. 

2.  Conyers  v.  Mericles,  75  Ind.  443,  5.  Wilson  v.  Curtis,  13  La.  Ann.  601. 
446.  Accord,  Davenport  v.  Sovil,  6  6.  Sheldon  v.  Bradley,  37  Conn.  324, 
0.  St.  459,  and  Strang  v.  Beach,  110.  336. 

St.  283.  7.   Elgin    National    Watch    Co.    v. 

3.  Schriver  v.  Eckenrode,  S7  Pa.  St.     Meyer,  20  Fed.  R.  225. 
213. 
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§  455.  Habeas  corpus — False  imprisonment. — A  judgment  re- 
fusing to  discharge  the  petitioner  on  a  writ  of  habeas  corpus  is 
no  bar  to  an  action  by  him  for  false  imprisonment.1 

Goods  sold — Special  contract. — The  failure  of  an  action 
for  goods  sold  upon  the  ground  that  there  was  a  special  con- 
tract, does  not  preclude  a  suit  on  the  latter.2 

Joint — Several. — In  an  action  upon  a  note  against  A,  B 
and  C,  which  appears  to  be  joint  and  several,  a  judgment  for  the 
defendants,  because  B  and  C  were  not  jointly  liable  with  A, 
does  not  preclude  a  new  suit  against  him  alleging  his  individual 
liability.3 

Marriage  valid — Null. — If  a  woman  sues  a  man,  alleging 
a  lawful  marriage  and  a  separation,  and  seeks  to  recover  her 
share  of  the  community  property,  a  decree  rejecting  her  claims 
because  her  alleged  marriage  was  void,  is  no  bar  to  a  suit  by 
her  to  recover  the  same  property  in  which  she  alleges  the  null- 
ity of  the  marriage  but  that  it  was  contracted  in  good  faith.4 
The  court  said:  "The  first  contention  urged  by  defendant  was 
the  plea  of  res  judicata,  predicated  on  the  judgment  of  this 
court.  As  in  that  case  plaintiff's  demand  was  for  a  separation 
from  bed  and  board,  and  for  one-half  of  the  property  belong- 
ing to  the  community  existing  between  her  alleged  husband 
and  herself,  and  as  her  entire  demand  was  rejected  by  our  judg- 
ment, defendant  argues  that  that  judgment  is  a  complete 
bar  to  plaintiff's  present  action,  which  sets  up  the  same  de- 
mand, for  the  same  cause  of  action,  between  the  same  parties, 
in  the  same  capacity.  Two  of  the  essential  requisites  to  the 
plea  are  to  be  found  in  the  case;  but  the  third  is  wanting,  hence 
the  exception  is  not  good.  In  the  previous  suit  the  claim  for 
the  community  was  grounded  on  an  alleged  lawful  marriage, 
and  in  the  present  action  the  community  rights  sought  to  be 
enforced  spring,  as  alleged  civil  effects,  from  a  marriage  which 
has  been  declared  null,  but  which  had  been  contracted  in  good 

1.  Bradley  v.  Beetle,  153  Mass.  154    ford  1SG;  Kirkpatrick  v.  Stingley,  2 
(26  N.  E.  R.  429).  Ind.  269. 

2.  Harding    v.   Hale,    2  Gray    (6S        4.  McCaffrey  v.  Benson,  40  La.  Arm. 
Mass.)  399.  10  (3  S.  R.  393). 

3.  Stingley  v.  Kirkpatrick,  8  Black- 
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faith.  It  is  therefore  clear  that  the  cause  of  action  is  not  iden- 
tical in  the  two  suits,  and  that  the  district  judge  did  not  err  in 
overruling  the  plea." 

Money  received — Notes  received. — A  judgment  for  the 
defendant  on  a  charge  of  having  collected  money  and  failed  to 
pav  it  over  on  demand,  is  no  bar  to  an  action  for  failing,  on 
demand,  to  account  for  notes  on  solvent  persons  placed  in  his 
hands  for  collection.1 

§  45G.  Negligence — Statutory  duty. — A  judgment  rendered 
in  favor  of  a  defendant  railway  on  a  charge  of  having  killed  an 
ox  by  negligence,  is  no  bar  to  a  complaint  counting  upon  the 
same  killing  by  reason  of  an  omission  of  the  statutory  duty  to 
construct  a  fence.2 

Note — Account. — In  a  suit  on  a  note  executed  by  an  alleged 
agent  of  defendant  to  settle  an  account,  a  judgment  for  the  de- 
fendant upon  the  ground  that  the  agent  had  no  authority  to 
execute  the  note,  is  no  bar  to  a  suit  upon  the  account.3 

Note  on  demand — Note  on  one  day. — In  an  action  on  a 
lost  note  described  as  payable  "one  day  after  date,"  the  an- 
swer being  non  est  factum,  a  judgment  for  the  defendant  does 
not  prevent  a  new  suit  on  the  same  note,  describing  it  as  pay- 
able "  on  demand,  with  interest  from  date."4 

Partner — Employe. — If  A  sues  B  alleging  a  partnership 
and  asking  for  an  accounting,  a  finding  and  decree  that  no 
partnership  exists  is  no  defense  to  a  suit  by  him  alleging  a 
hiring  in  consideration  of  one-half  the  profits  as  wages.5  The 
court  said  :  "The  defendant  pleaded  in  bar  the  judgment  re- 
covered by  him  in  the  former  action.  The  cause  was  sent 
to  a  referee,  and  after  hearing  the  evidence  he  found  the  agree- 
ment between  the  parties  to  be  substantially  as  alleged  in  the 
complaint,  and  he  took  the  account  between  them,  and  ordered 

1.  Bougher  v.   Scobey,  21  Intl.  365,  4.  Pattison  v.  Jones,  27  Ind.  457. 
369.  5.  Marsh  v.  Masterson,    101   N.  Y. 

2.  Indianapolis  and  Cincinnati  R.  401  (5  N.  E.  R.  59)— affirming  Marsh 
R.  Co.  v.  Clark,  21  Ind.  150.  v.  Masterson,   18  Jones  and  Spencer 

3.  Stoddard  v.   Mcllwain,  9   Rich.  (50  N.  Y.  Superior)  187. 
Law  451. 
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judgment.  In  reference  to  the  former  action,  he  found,  as 
matter  of  fact,  that  it  was  brought  in  respect  to  the  same  work, 
and  for  an  accounting  and  recovery  in  respect  to  the  same 
profits  for  which  this  action  was  brought;  but  he  found,  as 
matter  of  law,  that  that  action  was  not  a  bar  to  this.  We  think 
he  correctly  held  that  the  former  action  was  not  a  bar. 
The  causes  of  action  in  the  two  suits  were  not  the  same.  The 
cause  of  action  in  the  first  suit  sprang  out  of  the  alleged  rela- 
tions between  the  plaintiff  and  defendant  as  copartners,  and 
was  based  upon  the  right  which  the  plaintiff  derived  from  that 
relation  to  an  accounting  and  his  share  of  the  profits.  Here 
the  cause  of  action  is  Based  entirely  upon  the  contract  alleged, 
and  the  right  of  the  plaintiff  to  compensation  under  that  con- 
tract and  according  to  its  terms.  According  to  the  allegations 
in  the  complaint  in  the  first  action,  the  plaintiff  was  equally 
interested  with  the  defendant  as  owner  of  the  property  and  ef- 
fects of  the  firm,  and  as  such  had  an  equal  right  with  him  to 
control  and  dispose  of  them.  According  to  the  allegations  of 
the  complaint  in  this  action,  he  did  not  own  any  of  the  prop- 
erty or  assets  of  the  business,  and  had  no  right  to  dispose  of 
them,  and  was  only  entitled  to  his  compensation  to  be  meas- 
ured by  the  profits.  The  same  evidence  would  not  sustain  the 
two  actions.  To  maintain  the  first  action  it  was  necessary  to 
establish  the  copartnership.  To  maintain  this  action  it  was 
necessary  to  establish  the  agreement  employing  the  plaintiff 
and  fixing  his  compensation.  While  the  court,  in  the  first  ac- 
tion, could  probably  have  permitted  the  plaintiff  so  to  amend 
his  complaint  as  to  conform  it  to  the  proofs,  and  so  as  to  en- 
able him  to  recover  a  share  of  the  profits  as  a  compensation  for 
his  services,  it  was  not  bound  to  do  so,  and  he  had  no  absolute 
right  to  such  an  amendment.  It  can  not,  therefore,  be  said 
that  this  cause  of  action  could  have  been  litigated,  tried,  and 
determined  in  the  former  action.  The  plaintiff  was  there  de- 
feated because  he  misconceived  the  form  of  his  action,  not  be- 
cause he  did  not  have  a  meritorious  claim  to  the  profits  he  was 
seeking  to  share  in.  A  few  rules  as  to  the  effect  to  be  given  to 
former  recoveries  may  be  stated  thus :      One  shall  not  be  twice 
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vexed  for  one  and  the  same  cause;  and  an  allegation  of  record, 
upon  which  issue  has  been  taken  and  found,  is,  between  the 
parties  taking  it,  and  their  privies,  conclusive,  so  as  to 
estop  the  parties  from  again  litigating  the  facts  once  so 
tried.  But  in  order  to  bar  the  second  action,  the  cir- 
cumstances must  be  such  that  the  plaintiff  might  have  re- 
covered in  the  first  for  the  same  cause  alleged  in  the  second. 
The  estoppel  of  an  adjudication  made  on  grounds  purely  tech- 
nical, and  wherein  the  merits  could  not  come  in  question,  is 
limited  to  the  point  actually  decided,  and  will  not  preclude  a 
subsequent  action  brought  in  a  way  to  avoid  the  objection 
which  proved  fatal  in  the  first.  If  a  suit  fails  in  consequence 
of  a  want  of  jurisdiction,  or  because  the  plaintiff  misconceived 
the  remedy,  or  did  not  bring  the  proper  parties  before  the 
court,  and  not  from  any  inherent  defect,  the  substance  of  the 
cause  is  left  at  large,  and  may  be  made  the  subject  of  another 
action.  To  render  a  judgment  effectual  as  a  bar,  the  cause  of 
action  must  be  substantially  the  same;  that  is,  it  must  be  sus- 
tained by  the  same  evidence,  although  the  form  of  the  suit  may 
be  different." 

§  457.  Replevin. — The  failure  of  a  mortgagee  of  chattels  to 
recover  them  in  replevin  from  the  officer  who  seized  them  upon 
an  execution,  because  the  law  provided  a  different  remedy,  is 
no  bar  to  a  proper  one.1 

1.  Conn  v.  Bernheimer,  67  Miss.  498  and  then  have  interposed  their  claim 

(7  S.  R.  345).    The  court  said :     "The  to  the  fund  in   court,  which  would 

fact  that  the  appellees  resorted  to  an  have  stood  as  the  representative   of 

action  of  replevin  to  recover  the  mort-  the  cotton.     Clark  v.  Clinton,  61  Miss. 

gaged  cotton,  in   a  state   of   case   in  337.     But  the  existence  of  this  right 

which  they  were  not  entitled  to  that  does  not  prevent  resort    to    equity, 

remedy,  does  not  preclude  them  from  where  the  rights  of  all  the  parties  may 

asserting  their  incumbrance   against  be  settled  once  for  all,  and  complete 

it  in  this  proceeding.     They  neither  justice  done.     Section  2633  of  the  code 

gained  nor  lost  any  right  by  the  un-  prohibits  only  the  action  of  replevin 

authorized  suit,  nor  by  converting  the  to  one  whose  property  is  seized  under 

cotton  into  money  while  that  suit  was  execution   against  another.     Its  sole 

pending.    They  might  have  paid  the  purpose  is  to  prevent  the  piling  up  of 

value  of  the  cotton  to  the  officer  from  suits   for  the  possession  of   property 

whose  possession  they  had  taken  it,  under  legal  claims,  and  in  lieu  of  such 
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Replevin — Contract  or  trover. — If  the  plaintiff,  in  an  ac- 
tion of  replevin  for  money,  is  defeated  because  he  fails  to  show 
a  right  to  the  specific  money  claimed,  that  will  not  bar  him 
from  suing  for  the  money  upon  contract.1  Likewise,  a  judg- 
ment for  the  defendant  in  replevin  because  of  the  statute  of 
limitations,  is  no  bar  to  an  action  of  trover  which  is  not  affect- 
ed by  that  statute.2  And  if  a  sheriff  recovers  the  full  value  of 
goods  taken  from  him  by  an  action  of  replevin,  upon  the 
ground  that  it  is  not  the  proper  remedy,  that  will  not  defeat  an 
action  of  trover  against  him,  which  is  a  proper  remedy.3  So, 
if  one  replevies  a  chattel  and  is  defeated  because  the  defendant 
is  a  tenant  in  common,  that  does  not  affect  his  title.4 

§  458.  Eight  of  way,  in  gross  or  appendant. — If  a  person 
sues  for  obstructing  his  right  of  way  in  gross,  his  defeat  be- 
cause the  evidence  shows  that  his  right  of  way  is  not  in  gross, 
but  appendant  or  appurtenant  to  his  land,  will  not  bar  a  new 
complaint  correctly  describing  his  right.5  A  failure  to  recover 
for  goods  sold  is  no  defense  to  an  action  for  their  use.6 

Seduction — Breach  of  promise. — A  woman  having  sued  a 
man  for  seduction,  alleging,  among  other  things,  that  by  his 
visits,  attentions  and  expressions  of  love,  and  "  by  promising  to 
marry  her  "  he  gained  her  confidence  and  affection,  and  impor- 
tuned her  to  have  sexual  intercourse  with  him,  and  that  she, 
through  her  confidence  in  and  love  for  him,  "and  relying  upon 
his  promise  of  marriage,"  yielded  to  his  solicitations,  and  had 

suits  it  provides  the  simple,  and  cheap  that  court.  Under  such  circumstances, 
remedy  of  a  claimant's  issue.  The  the  judgment  against  them  for  a  re- 
right  of  one  having  a  claim  cognizable  turn  of  the  property  has  none  of  the 
in  a  court  of  chancery,  to  proceed  in  elements  of  an  adjudication  of  their 
that  court,  is  not  at  all  restricted  by  rights." 

this  statute.     Nothing  that  was  done  1.  Sager  v.  Blain,  44  N.  Y.  445. 

in  the  suit  at  law  operates  as  a  bar  to  2.  Johnson  v.  White,  13  Sm.  &  M. 

this  action  to  foreclose  the  mortgage.  (21  Miss.)  584,  587. 

In  truth,  the  present  complainants,  3.  Kittredge  v.  Holt,  58  N.   H.  191. 

as  plaintiffs  in  the  law  court,  found  4.  Gaar,  Scott  &  Co.  v.  Hurd,  92  111. 

themselves  in  a  situation  in   which  315,  332. 

they  could  not  introduce  any  evidence  5.  Whaley  v.  Stevens,  24  S.  C.  479. 

in  support  of  their  right  to  the*  prop-  6.  Rider  v.  Union  India  Rubber  Co., 

ertv,  because  thev  had  no  standing  in  28  N.  Y.  379. 
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intercourse  with  him,  to  which  he  answered  by  a  denial,  a 
judgment  in  his  favor  is  no  bar  to  a  suit  for  a  breach  of  the  same 
promise  of  marriage  mentioned  in  her  former  complaint,  for 
the  reason  that  if  she  had  proved  the  promise  and  its  breach 
in  that  case,  but  not  the  seduction,  she  would  have  failed.1 

If  one  sues  to  recover  a  share  of  the  profits  of  a  business  as 
a  compensation  for  services,  a  decree  against  him  is  no  defense  to 
an  action  upon  a  quantum  meruit  for  their  value.2  In  a  suit 
upon  a  special  contract,  a  judgment  for  the  defendant  does  not 
bar  an  action  for  money  had  and  received.3 

Indian  cases. — Chand  on  Res  Judicata,  sections  44  and  45, 
says:  "In  Hunter  v.  Stewart,4  the  dismissal  of  a  claim  to  be 
admitted  as  a  shareholder  in  a  company  upon  certain  grounds 
was  held  not  to  bar  a  subsequent  claim  for  the  same  relief  on 
other  grounds  and  equities  that  might  have  been  relied  upon 
in  the  former  suit;  and  Lord  Westbury,  C,  observed  'that 
the  case  made  by  the  second  bill  must  be  taken  to  have  been 
known  to  the  plaintiff  at  the  time  of  the  institution  of  the  first, 
and  might  have  been  then  brought  forward ;  and  it  may  be 
said,  therefore,  that  it  ought  not  now  to  be  entertained  ;  but  I 
find  no  authority  for  this  position  in  civil  suits,  and  no  case 
was  cited  at  the  bar,  nor  have  I  been  able  to  find  any  in  which 
a  decree  of  dismissal  of  a  former  bill  has  been  treated  as  a  bar 
to  a  new  suit  asking  the  same  relief,  but  stating  a  different 
case  giving  rise  to  a  different  equity.'  This  decision  was 
explained  in  Chinniya  Mudali  v.  Venkata  Chella  Pillai,5  in 
which  the  other  principal  authorities  were  also  commented 
upon,  and  it  was  held  by  the  Madras  high  court  that  the  dis- 
missal of  a  suit  by  a  coparcener,  for  the  entire  estate  sold  by 
the  other  coparcener,  brought  on  the  ground  that  the 
sale  was  void  as  made  under  undue  influence  and  without 
plaintiff's  consent,  would  not  bar  a  suit  by  the  same  plaintiff 
for  his  share  of  the  estate  on  the  same  grounds.  Sir  Colley 
Scotland,  C.  J.,  said :      '  I  take  it  to  be  also  clear,  as  a  general 

1.  Ireland  v.  Emmerson,  93  Ind.  1        3.  Gage    v.    Holmes,    12    Gray  (78 
(47  Am.  R.  364).  Mass.)  428. 

2.  Kirkpatrick  v.  McElroy,  41  N.  J.        4.  31  L.  J.  Ch.  346. 

Eq.  539  (7  Atl.  E.  647).  5.  3  Madras  H.  C.  R.  320. 
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rule,  both  on  principle  and  authority,  that  if  a  question  of 
right  or  title  has  been  adjudicated  on  in  a  suit,  the  bar  of  the 
judgment  can  not  be  avoided  by  suing  on  a  new  form  of  claim, 
or  on  a  ground  of  relief  which  might  have  been,  but  was  not, 
raised  nor  determined  in  the  former  suit,  if  such  claim  or 
ground  arises  out  of  and  depends  upon  the  same  right  or  title 
as  that  which  was  directly  in  question  in  the  former  suit. 
The  cases  of  Hitchin  v.  Campbell,1  Hadleyy.  Green,2  and  Hen- 
derson v.  Henderson,3  are  distinct  authorities  on  this  point ; 
and  it  is  not  weakened  by  anything  expressed  in  the  judgment 
in  Hunter  v.  Stewart.  *  *  *  The  observation  of  the  lord 
chancellor  as  to  the  absence  of  authority  for  the  position  that 
the  new  case  made  by  the  bill  ought  not  to  be  entertained, 
as  it  was  known  to  the  plaintiff  at  the  institution  of  the  former 
suit  and  might  then  have  been  brought  forward,  is  made 
strictly  with  reference  to  the  case  before  him  of  "a  decree  of 
dismissal  of  a  former  bill  and  a  new  suit  asking  the  same  re- 
lief, but  stating  a  different  case  giving  rise  to  a  different 
equity."  So  entirely  different  that  (as  the  judgment  points 
out)  the  evidence  given  in  the  second  suit  would  not  have  been 
receivable  in  the  first,  and  the  dismissal  did  not  include  nor  im- 
ply the  negative  of  a  single  disputed  proposition  which  was 
necessary  for  the  support  of  the  second.  This  case,  I  think, 
affords  no  authority  for  the  position  that  a  decree  in  a  former 
suit  is  not  conclusive  against  a  modified  claim  in  a  second  suit 
raising  the  same  question  on  a  ground  which  might  have  been 
relied  upon  in  the  former  suit.  A  decree  in  a  suit  by  a  person 
claiming  as  heir  or  coparcener  could  be  no  bar  to  a  second  suit 
brought  to  try  his  right  as  donee  or  devisee  of  the  same  prop- 
erty, for  the  question  of  right  would  be  different;  unless  the 
latter  right  appeared  to  have  been  in  question  in  the  first  suit 
as  in  the  case  of  Udaiya  Tevar  v.  Katama  Natchiar.4  But  a 
decree  in  a  suit  for  partition  of  family  property  would,  in  the 
absence  of  special  circumstances,  be,  I  think,  a  bar  to  a  sec- 
ond suit  for  relief  on  the  grounds   not  before  raised  that  the 

1.2W.  Bl.  826.  3.  3  Hare  115. 

2.  2  Tyrrwhitt  360.  4.  2  Madras  H.  C.  R.  131. 
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cosharer  or  one  of  the  cosharers  was  illegitimate,  or  had  been 
removed  out  of  the  family  by  adoption,  or  that  part  of  the 
property  was  the  self-acquisition  of  the  plaintiff,  because  it 
would  be  a  second  time  litigating  the  question,  of  coparcenary 
right  which  was  the  immediate  object-matter  of  the  first  suit. ' 
Holloway,  J.,  likewise  said  that  in  Udaiya  Tevar  v.  Katama 
Natchiar,  '  I  observed  that  there  was  no  real  conflict  between 
Henderson  v.  Henderson  and  Hunter  v.  Stewart.  Reading  in 
its  proper  meaning  the  passage  at  page  115  (3  Hare),  that  mean- 
ing is  simply  that  the  whole  case  of  the  parties  as  to  the  mat- 
ter of  litigation  must  be  brought  forward.  Taking  the  words 
"matter  of  litigation"  to  mean  question  of  right,  which  is  the 
only  proper  sense  in  questions  of  res  judicata,  there  is  no  doubt  of 
the  perfect  correctness  of  this  opinion;  and  the  vice-chancellor 
expressly  says  that  the  items  of  account  brought  forward  by 
the  bill  were  matters  of  which  an  account  might  have  been 
taken  in  the  suit.  The  matter  of  the  litigation  wras  "what  sum 
is  due  on  the  transactions  between  the  parties,"  and  the  judg- 
ment of  the  court  on  that  question  was  of  course  res  judicata, 
both  as  to  items  brought  forward  and  as  to  items  not  brought 
forward.  It  was  simply  Eastmure  v.  Lawes1  in  equity;  and 
the  meaning  of  the  rule  is  not  that  a  decree  will  bar  mat- 
ters never  raised,  if  they  relate  to  the  external  object  of 
the  litigation,  but  that  it  will  bar  all  matters  which  were 
relevant  and  examinable  upon  the  question  of  right  at  issue 
between  the  parties.  In  Hunter  v.  Stewart,  Lord  Westbury 
very  distinctly  confines  to  the  question  of  right  raised  the  opera- 
tion of  res  judicata.  It  was  a  very  strong  case.  The  relief  was 
in  substance  the  same,  and  all  the  matters  of  fact  alleged  in  the 
second  bill  were  known  to  the  plaintiff  at  the  period  of  the 
first,  but  the  exception  did  not  apply  because  there  was  not 
"the  same  ground  of  claim  or  one  and  the  same  cause  for  re- 
lief." This  is  simply  Von  Savigny's  "same  question  of  right." 
It  is  also  a  distinct  repelling  by  the  highest  English  authority 
of  any  such  rule  as  has  been  supposed,  that,  if  any  object-mat- 
ter is  brought  into  question,  all  possible   claims  thereto  are 

1.  5  Bingham  N.  C.  444. 
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necessarily  offered  for  decision,  and  that  a  person  is  equally 
barred  from  any  future  suit  whether  he  has  submitted  a  par- 
ticular ground  of  claim  or  not.' 

"The  decision  in  Hunter  v.  Stewart  has  been  followed  in 
several  cases  in  this  country.  Among  these,  reference  may  here 
be  made  to  the  case  of  Bhisto  Shanker  v.  Ram  Chandra  Rav,1 
in  which  Mellville,  J. ,  indelivering  the  judgment  of  the  Bombay 
high  court  said:  'In  the  former  suit  the  courts  might  have  laid 
down  an  issue  as  to  title,  and  have  determined  that  the  plaintiff 
had  no  title,  or  that  the  defendant  had  a  title  to  the  land;  but 
there  was  no  such  issue  and  no  such  decision,  and  the  present 
suit  can  not  be  held  to  be  barred,  unless  it  be  held  that  one 
who  brings  a  suit  on  one  ground  of  action  and  fails,  is  neces- 
sarily debarred  from  bringing  another  suit  for  the  same  thing 
on  another  ground  of  action.'  The  same  was  often  held  under 
the  code  of  1859  also.  Thus  in  Aughore  Nath  v.  Roop  Chand,2 
the  dismissal  of  a  suit  on  a  bond  for  failure  to  prove  its  execu- 
tion was  held  not  to  bar  a  subsequent  suit  to  recover  the  iden- 
tical sum  as  a  balance  due  on  a  khata  account.  Nor  was  that 
view  restricted  to  personal  suits,  or  to  suits  for  fungible  ob- 
jects. Thus  in  Gooroo  Dutt  v.  Sooroo,3the  dismissal  of  a  claim 
brought  by  the  plaintiff  as  a  certain  person's  heir  was  held  not 
to  bar  a  subsequent  suit  for  the  same  property  by  the  same 
plaintiff  as  the  heir  of  a  son  of  that  person.  In  Bhisto  Shankar 
v.  Ramchandra,  a  suit  to  recover  certain  land  from  defend- 
ant on  the  ground  of  his  holding  it  as  a  trustee,  was  held  to  be 
not  barred  by  a  previous  suit  for  the  same  land  brought  against 
him  as  a  wrongful  trespasser.  And  in  Shridar  Vinayak  v. 
Narayan,4  it  was  held  that  a  failure  in  a  suit  of  simple  eject- 
ment would  not  bar  a  subsequent  suit  for  redemption,  even 
though  the  defendant  had  pleaded  the  existence  of  the  mort- 
gage in  the  former  suit;  though  the  mortgage-deed  which  had 
not  been  stamped  at  the  time  of  the  execution,  was  not  stamped 
and  produced  in  evidence  until  the  day  on  which  the  judgment 

1.  8  Bombay  II.  C.  R.  A.  C.  89.  3.  16  W.  R.  264. 

2.  13  W.  R.97.  4.  11  Bombay  H.  C.  R.  224. 
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was  delivered.  Mr.  Justice  West,  in  delivering  the  judgment 
of  the  court  in  this  case,  observed  that  'the  matter  must  be  re- 
garded as  essentially  different  when  it  did  not  originate  in  the 
same  transaction,  and  when  it  constitutes  a  wholly  different 
right  in  the  plaintiff  giving  rise  to  a  different  duty  on  the  part 
of  the  defendant. '  The  same  view  was  taken  by  the  Bombay 
high  court  in  Haji  Ilasam  Ibrahim  v.  Mancharam,1  in  which 
also  "West,  J.,  said:  'There  is  not  an  allegation  of  a  wholly 
different  right  or  of  a  wholly  different  group  of  facts  infring- 
ing it  in  this  suit  from  what  there  was  in  the  former  one.  The 
facts  are  connected  in  an  essential  jural  unity,  so  that,  had  the 
plaintiff's  whole  case  been  brought  forward  before,  it  would 
not  have  involved  separate  investigations.  This  being  so,  we 
think  that  the  plaintiff  can  not  now  sue  on  the  ground  merely 
subsidiary  to  his  main  ground  on  which  he  seeks  to  reopen 
the  litigation.  Having  striven  to  establish  his  title  to  land  by 
one  means  and  tailed,  he  can  not  now  establish  that  title  by 
other  means  which  were  equally  at  his  command  when  the 
former  suit  was  tried,  and  so  connected  with  the  grounds  on 
which  he  in  that  case  relied  that  they  ought  to  have  been  sub- 
mitted for  consideration  together.'  In  Kunhi  Ivuttusu  v.  Kun- 
hayan  Kutti,2  likewise,  a  suit  for  certain  land  on  the  ground  of 
a  sale  by  one's  father  was  held  not  to  bar  a  subsequent  suit  for 
that  same  land  on  the  ground  of  heirship  to  one's  father — Sir 
Walter  Morgan,  C.  J.,  and  Innes,  J.,  observing  that  that  was 
an  entirely  different  ground  of  title  to  that  put  forward  before. 
The  Madras  high  court  has  consistently  held  in  a  number  of 
cases  that  a  plaintiff  was  not  bound  to  bring  forward  all  his 
titles  at  once.  Sir  Charles  Turner,  C.  J.,  and  Forbes,  J.,  in 
Sadaya  Pillai  v.  Chinni,3  said  that  the  plaintiff  'claimed  the 
same  property  it  is  true,  but  he  based  his  claim  on  inheritance 
— succession  by  survivorship  to  the  interest  of  his  united  uncle; 
that  claim  was  inquired  into  and  determined.  He  now  sues  on 
the  title  created  by  the  agreement  made  between  him  and  the 
defendants  through  their  guardian  subsequently  to  the  death 

1.  Indian  L.  R.  3  Bombay  137.  3.  Indian  L.  R.  2  Madras  352.     See 

2.  3  Indian  Journal  13.  page  949,  infra. 
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of  his  uncle.  This  claim  has  not  been  heard  and  deter- 
mined.' Innes  and  Muttusami  Ayyar,  JJ.,  in  Thyila  Kandi 
Ummatha  v.  Cheria  Kunhamed,1  expressly  dissented  from  the 
decisions  of  the  Calcutta  high  court  reported  in  I.  L.  R.  2  Cal- 
cutta 152,2  and  in  I.  L.  R.  3  Calcutta  23,3  and  in  Alkal  Bapulli 
v.  Kunhali.4  They  observed  as  to  the  former  that  the  entire  ratio 
decidendi  in  the  privy  council  case  relied  on  by  the  majority  of 
the  full  bench  was,  that  a  party  must  include  in  a  suit  every 
ground  of  claim  arising  out  of  the  same  cause  of  action,  which 
was  altogether  different  from  the  foundation  of  which  that 
majority  based  their  judgment. 

"45.  The  contrary  also  appears  to  have  been  held  in  some 
cases,  but  chiefly  on  the  ground  that  section  2  of  the  code  of 
1859  barred  a  subsequent  suit  on  the  same  cause  of  action;  and 
the  decisions  under  that  code  had  reference  to  the  identity  of 
the  cause  of  action — the  question  of  the  title,  which,  at  least  in 
real  suits,  was  not  identical  with  it,  having  come  into  consid- 
eration, if  at  all,  only  incidentally.  Thus,  the  dismissal  of  a 
suit  for  certain  land  on  the  basis  of  a  gift,  was  held  in  Brojo 
Lall  v.  Khettur  Nath,5  to  bar  a  suit  for  the  same  land  on  the 
ground  of  heirship,  as  '  a  litigant  can  not  be  allowed  to  keep 
back  one  of  his  titles,  and  then,  years  after,  to  bring  a  fresh 
suit  on  the  ground  that  he  had  still  a  right  in  reserve.  He  is 
bound  to  disclose  all  the  titles  at  once.'  Glover,  J.,  further 
observed  in  this  case  that,  'the  subordinate  judge  appears  to 
have  confounded  the  plaintiff's  title  and  his  cause  of  action  to- 
gether, and  to  have  considered  that  because  the  plaintiff's  title 
by  inheritance  was  not  decided  by  the  judgment  of  1864,  it 
is  open  to  trial  now ;  but  a  plaintiff's  cause  of  action  is  a  very 
different  thing  from  his  title ;  the  one  is  something  done  con- 
trary to  a  person's  interest,  which  obliges  him  to  seek  the  aid 
of  a  court ;  the  other  is  the  proof  that  that  something  affords 
him  a  valid  ground  for  relief.'  In  Dudsar  Bibee  v.  Shakir,s 
the  dismissal  of  a  suit  brought  on  the  ground  of  a  gift  from 

1.  Indian  L.  R.  4  Madras  308.  4.  5  Indian  Journal  402. 

2.  Denobundhoo  v.  Kristomonee.  5.  12  "W.  R.  55. 

3.  Bheeka  Lall  v.  Bhuggoo  Lall.  6.  15  W.  R.  168. 
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plaintiff's  mother  was  held  to  bar  a  subsequent  suit  on  the 
ground  of  inheritance;  and  Mitter,  J.,  said:  'It  is  perfectly 
clear  that  the  title,  on  which  the  plaintiff  has  brought  the  pres- 
ent suit,  was  in  existence  at  the  time  when  the  former  suit  was 
brought,  and  she  was  bound  to  bring  the  latter  suit  on  all  the 
titles  that  were  then  in  existence.  She  did  not  choose  to  do 
so,  and  it  follows,  therefore,  that  the  decision  in  the  former 
case,  so  far  as  it  relates  to  the  ownership  of  the  Jote  must 
operate  against  her  as  an  estoppel  in  this  case.  This  principle 
has  been  applied  by  the  privy  council  against  a  defendant,  and 
I  see  no  reason  either  in  justice  or  equity  why  it  should  not  be 
applied  against  a  plaintiff.  No  special  reason  has  been  as- 
signed by  the  present  plaintiff  to  explain  why  she  did  not  in 
the  former  case  sue  upon  the  title  of  inheritance  now  brought 
forward  by  her  ;  and,  in  the  absence  of  such  an  explanation, 
it  would  be  obviously  unjust  and  improper  to  harass  the  de- 
fendant by  a  second  suit  for  the  same  property,  merely  because 
the  plaintiff  has  now  come  forward  upon  a  different  title — a 
title  which  she  could  have,  and  ought  to  have,  brought  for- 
ward in  the  former  suit  without  any  difficulty  whatever.'  In 
Premanund  Ram  v.  Ram  Churn,1  Kemp,  J.,  in  delivering  the 
judgment  of  the  high  court,  said  :  '  The  plaintiff  was  bound 
in  his  former  suit  to  include  in  it  all  the  grounds  which  then 
existed  on  which  that  suit  could  be  based,  and  the  second  suit 
on  grounds  which  existed  at  the  time  the  first  suit  was  brought 
can  not  be  allowed.'  So  also,  in  Radhia  v.  Beni,2  a  suit 
by  plaintiffs  as  the  heirs  of  J  for  certain  property  from  the 
daughter  of  R,  alleging  that  it  was  the  joint  property  of  R 
and  J,  to  which,  on  R's  death,  J  had  succeeded,  was  held 
barred  by  a  decision  in  her  favor  in  a  former  suit  brought 
against  her  by  the  same  plaintiffs,  after  the  death  of  J,  for  the 
same  property,  on  the  allegation  that  it  was  the  separate  prop- 
erty of  R,  and  that  the  plaintiffs  were  entitled  to  it  on  the  death 
of  R's  widow — the  court  observing  that  'the  judgment  in  that 
case  appears  to  be  final  in  respect  of  defendant's  title  as  against 
the  plaintiffs,  whether  they  claim  in  that  suit  as  heirs  of  R  or 

1.  20  W.  R.  482.  2.  Indian  L.  R.  1  Allahabad  560. 
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of  J,  for  at  that  time  any  title  they  had  as  heirs  of  J  had 
already  accrued,  and  the  entire  character  of  D's  (the  widow's) 
and  defendant's  title  and  possession  as  against  them  was 
opened  out  by  the  pleadings,  and  properly  fell  to  be  decided  in 
that  case,  and  can  not  be  raised  again.'  In  Pari  Mai  v.  Vas- 
anda  Ram,1  a  suit  for  the  proprietary  possession  of  a  house 
having  been  dismissed,  as  barred  by  limitation  law,  on  the 
ground  of  defendant's  adverse  possession,  the  plaintiff  sued  to 
redeem  the  house,  alleging  that  his  ancestor  had  mortgaged  it 
to  the  defendant,  and  that  suit  was  held  to  be  not  maintain- 
able. 'The  plaintiff,'  said  the  Punjab  chief  court,  'elected  to 
bring  his  suit  against  the  defendant  for  proprietary  possession 
of  the  house  in  suit.  He  never  mentioned  a  word  about  a 
mortgage.  Pie  sued  to  establish  his  right  as  proprietor,  and  to 
obtain  possession  in  virtue  of  that  right  alone.  He  might, 
and  ought  to,  have  preferred  his  action  to  redeem  the  house, 
he  being  the  proprietor  ;  or  he  might  have  sued  to  have  his 
proprietary  title  declared  and  to  redeem.  The  question  of  a 
mortgage  was  a  question  that  existed,  if  at  all,  at  the  time  the 
first  suit  was  brought  and  determined,  and  it  should  then  have 
been  raised.  He  had  an  opportunity  of  bringing  the  question 
before  the  court,  and,  having  omitted  to  do  so,  he  can  not  now 
rest  a  new  suit  upon  that  ground.' 

"  The  leading  decision  on  the  point  under  the  code  of  1859 
was  that  of  Woomatara  Debia  v.  Unopoorna  Dasi,2  which  was 
a  suit  for  certain  land,  on  the  ground  that  the  plaintiffs  had 
been  dispossessed  of  it  on  account  of  some  proceedings  in  regard 
to  disputes  as  to  the  boundaries  of  certain  parcels  of  lands.  The 
plaintiffs  alleged  that  the  land  belonged  to  their  ancient  tab' I:. 
but  the  suit  was  held  to  be  barred  by  a  decision  against  them 
in  a  former  suit  in  which  they  had  claimed  it  on  the  ground 
of  the  same  dispossession,  but  with  the  allegation  that  it  was 
tav.fir  land.  In  the  high  court,3  Phear,  J.  (with  the  concur- 
rence of  Hobhouse,  J. )  said  :  '  It  is  true  that  the  title  to  pos- 
session on  which  the  plaintiff  now  relies  is  different  from  that 

1.  1877  Punjab  R.  No.  33.  3.  2  Bombay  L.  R.  A.  C.  102. 

2.  11  Bombay  L.  E.  158  P.  C. 
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which  she  set  up  in  the  suit  of  1854.  But  I  think  the  difference 
in  the  title  put  forward  does  not  change  the  cause  of  action 
within  the  meaning  of  section  2  of  act  8  of  1859.  The  plaint- 
iff's cause  of  action  is  simply  this:  that  she  is  as  she  alleges, 
wrongfully  deprived  by  the  defendants  of  the  enjoyment 
by  possession  of  certain  land.  It  is  for  her  at  the  trial 
to  make  out  such  a  title  to  possession  as  will  prevail 
against  the  defendants.  If  she  omits  to  put  forward  her 
strongest  title  or  her  real  title,  so  much  the  worse  for  her.  The 
adjudication  in  the  suit  determines  as  between  her  and  the  de- 
fendants not  only  the  matter  of  the  particular  title  which  she 
sets  up,  but  the  actual  right  to  possession  at  the  date  of  the 
plaint,  by  whatever  title  it  might  be  capable  of  being  then  sup- 
ported.' On  appeal,  their  lordships  of  the  privy  council  con- 
curred in  that  view,  with  the  observation  that  the  principle  on 
which  their  decision  proceeded  was  almost  identical  with  that 
laid  down  in  Katama  Natchiar,1  and  said  that  the  cause  of  ac- 
tion in  both  the  suits  wTas  the  dispossession  of  the  appellant  by 
the  fixing  of  the  boundary  complained  of ;  that  the  plaintiff's 
claim  as  taufir  land  was  in  effect  an  admission  that  it  did  not 
belong  to  her  taluk;  that  '  the  court  of  appeal,  proceeding  on  the 
admission  of  the  plaintiff  that  the  whole  of  the  originally  set- 
tled taluk  was  in  her  possession,  and  that  all  she  had  been  dis- 
possessed of  was  claimed  by  her  only  as  taufir  lands,  dealt  with 
that  claim  ;  but  it  is  perfectly  clear  that,  if  the  plaintiff  had 
chosen  to  put  forward  the  other  title,  the  court  would  have 
dealt  with  the  whole  question  and  considered  it.'  '  Nor  does 
it  appear  to  their  lordships,'  it  was  further  observed,  '  neces- 
sary to  decide,  whether  in  some  of  the  cases  put  by  counsel, 
in  which  the  plaintiff  was  suing  entirely  under  a  new  and  differ- 
ent title,  such  a  distinction,  as  he  contended  for,  might  not  be 
taken,  because  it  seems  to  their  lordships  that  the  matter  in  dis- 
pute throughout  was  the  title  of  the  talukdar  of  this  taluk  to  the 
land  in  question,  and  the  possession  which  she  had  thereby 
acquired  ;  and  it  is  perfectly  clear  upon  the  proceedings  in  the 
earlier  suit  that  her  right  in  any  way  to  this  land  was  capable 

1.  9  Madras  Indian  App.  543. 


902  THE    MERITS. 

of  being  therein  determined.  The  court  in  that  suit  seems 
almost  to  have  considered  that  the  title  now  sued  upon  had 
been  put  forward  and  could  not  prevail,  and  that  if  the  taluk- 
dar  had  any  title  at  all  it  was  by  way  of  taufir.'  This  decision 
was  followed  in  Kashee  Kishore  v.  Kristo  Chunder,1  in  which 
a  suit  for  certain  land  on  the  ground  of  its  being  plaintiff's,  as 
an  accretion  to  the  village  L.,  was  held  barred  by  a  decision 
against  the  plaintiff  in  a  former  suit  in  which  he  had  claimed 
it  as  an  accretion  of  village  R.  Sir  Richard  Couch,  in  deliver- 
ing the  judgment  of  the  court,  after  observing  that  the  plaint- 
iff's title  in  both  the  suits  was  by  accretion,  and  that  the  cir- 
cumstance of  its  being  an  accretion  to  one  village  rather  to 
another  would  be  only  the  mode  of  acquiring  the  title,  said, 
'  whether  it  is  by  accretion  to  the  one  or  the  other,  there  is  no 
difference  in  the  title.  *  *  *  This  (the  privy  council)  judg- 
ment is  conclusive  that  the  plaintiffs  in  this  case,  having  the 
means  in  the  former  suit  of  proving  the  title  b}T  accretion  to 
R.,  or  by  accretion  to  L.,  or  by  accretion  to  both,  they  are 
barred  by  the  judgment  in  that  suit,  and  can  not  bring  another 
setting  up  a  title  by  accretion  to  L.  If  they  did  not  set  up 
that  title  in  the  former  suit,  they  ought  to  have  done  it,  and 
having  omitted  to  do  it,  they  can  not  do  it  now.'  All  these 
cases  were  the  real  suits  of  the  Roman  law,  and  the  decision  in 
them  was  based  on  grounds  that  were  applicable  to  these  suits. 
In  this  country,  it  has  been  attempted,  however,  in  some  cases, 
especially  by  -the  Calcutta  high  court,  to  extend  that  principle 
to  other  suits  also.  Thus,  professedly,  on  the  authority  of 
the  same  privy  council  decision,  the  majority  of  the  full 
bench  of  Calcutta  high  court  held  in  Denobundhoo  v.  Kris- 
tomonee,2  that  a  suit  by  a  widow  to  establish  her  iright 
to  certain  land  as  heiress  of  her  daughter,  was  barred 
by  a  decision  against  the  widow,  in  a  former  suit,  brought 
by  her  to  recover  it  as  her  husband's  heiress,  on  the 
ground  of  the  invalidity  of  a  gift  of  it  made  by  the  hus- 
band to  the  daughter.  The  decision  was  expressly  based 
on  the  ground  that  the  difference  in   the   title    put  forward 

1.  22  W.  R.  464.  2.  Indian  L.  R.  2  Calcutta  152. 
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did  not  change  the  cause  of  action  within  the  meaning  of  sec- 
tion 2  of  the  civil  procedure  code  of  1859.  Sir  Richard  Garth, 
C.  J.,  dissented  from  the  view  of  the  majority,  and  observed 
that  the  privy  council  decision  was  in  a  case  which  might  have 
been  made  the  subject  of  an  action  of  trespass  in  England,  and 
in  which  the  cause  of  action  was  dispossession,  while  the  suit 
before  the  high  court  came  under  a  different  class  of  suits,  in 
which  the  plaintiff  could  not  rely  upon  her  possessory  right, 
but  was  bound  to  show  by  what  other  right  or  title  she  claimed 
the  land  in  dispute.  'This  is,  in  fact,'  said  the  learned  chief 
justice,  '  one  of  those  very  cases  in  which  the  question  to  be 
tried  was  not  dispossession  but  of  substantive  title,  and  which 
their  lordships  in  the  privy  council  especially  except  from  the 
operation  of  their  judgment.'  There  can  be  no  doubt,  how- 
ever, that  there  is  nothing  in  the  report  of  the  privy  council 
decision  to  show  that,  and  '  the  report  of  the  argument  in  the 
case  does  not,'  as  was  observed  by  Markby,  J.,  'assist  us  in 
discovering  what  the  class  of  cases  is  which  is  there  referred 
to.'  'I  think  it  is  clear,'  went  on  the  learned  judge,  'that  by  the 
words  "new  and  independent  title"  the  privy  council  meant 
some  title  which  could  not  have  been  put  forward  in  the  former 
suit.  This  must  mean  a  title  newly  acquired,  because  it  is 
clear  that  under  our  procedure  a  person  may  put  forward  in 
one  and  the  same  suit  as  many  different  titles  as  he  likes.'  But 
if  is  equally  true,  notwithstanding  what  Markby,  J.,  said  to 
the  contrary,  as  observed  by  Garth,  C.  J.,  that  their  lordships 
did  not  intend  to  lay  down  any  general  rule,  and  notwith- 
standing the  general  concurrence  expressed  by  them,  which 
must  be  understood  to  have  been  a  concurrence  with  refer- 
ence to  the  facts  of  that  case,  that  they  did  not  intend  to  de- 
cide anything  more  in  the  case  than  was  decided  in  the  case 
of  Katama  Natchiar. 

"The  full  bench  decision  was  followed,  however,  in  Bheeka 
Lall  v.  Bhuggoo  Lai,  which  was  quite  a  suit  in  personam.1 
'The  plaintiff,'  said  Markby,  J.,  in  this  case,  'having  been  in 
partnership  with   the   defendant,  brought  this   suit  upon  the 

1.  Indian  L.  R.  3  Calcutta  23. 
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ground  that  there  was  a  partition,  under  which  it  was  arranged 
that  each  should  be  entitled  to  a  moiety  of  any  decree  which 
should  be  recovered,  and  he  alleges  that  the  moiety  of  a  certain 
decree  was  recovered  on  the  4th  of  September,  1871,  and  that, 
therefore,  under  that  partition  he  was  entitled  to  a  moiety  of 
the  sum  so  recovered.  The  defendant  answers  that  the  plaint- 
iff had  already  brought  a  suit  in  the  year  1872,  after  this  decree 
was  recovered,  in  which  he  claimed,  together  with  a  number  of 
other  items,  this  very  sum  for  which  the  present  suit  is  brought. 
The  plaintiff  replies  that  the  former  suit  was  not  based  upon 
any  right  which  he  had  under  the  partition,  but  upon  a 
general  right  to  an  account,  alleging  that  the  business  con- 
tinued subsequently  to  the  partition,  and  he  maintains  that 
that  suit  was  dismissed  solely  upon  the  ground  that  the  court 
found  that,  by  the  partition,  the  business  was  put  an  end  to. 
That  is  true.  But  it  is  also  clear  that  in  that  suit,  the  plaintiff, 
if  he  had  chosen,  might  have  gone  on  to  say  that  even  if  he 
was  not  entitled  to  a  share  in  this  decree  as  an  item  of  the 
general  account  which  he  claimed,  he  still  was  entitled  to  it 
upon  the  terms  of  the  partition  itself,  whether  the  business 
continued  after  the  partition  or  not,  and  he  did  not  choose  to 
do  so.  Therefore,  this  is  a  suit  in  which  the  plaintiff,  having 
two  rights  under  which  he  could  recover  this  specific  sum  of 
money,  puts  forward  only  one  and  claims  upon  that.  And  the 
question  is,  whether  or  not  he  could  then  put  forward  a  claim  for 
the  same  identical  sum  of  money  under  any  other  right  subse- 
quent to  that  suit.  I  think  that  question  is  conclusively  decided 
by  the  full  bench  in  Denobundhoo  v.  Kristomonee.  It.  is  quite 
true  that  that  decision  relates  to  a  claim  to  land.  But  every 
argument  by  which  it  can  be  maintained,  that  if  one  sues  for 
land  he  is  bound  to  put  forward  every  title  of  which  he  was 
possessed  at  the  time  when  the  suit  was  brought,  applies  with 
equal  force  to  a  suit  for  money.  I  think  it  is  impossible,  after 
that  decision,  not  to  hold  that  if  a  person  sues  for  a  specific  sum 
of  money,  he  must  put  forward  every  right  under  which  he 
claims  at  that  time  that  sum  of  money.'  Prinsep,  J.,  also  ex- 
pressed himself  to  be  of  the  same  opinion." 
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§459.  Principle  involved  in  Chap-  §469. 
ter  XVII — Parties  and  priv- 
ies defined  —  Strangers  de- 
fined:  (Collateral  fact  — 
Crime — Debtor  and  creditor, 
judgment  establishing  that 
relation  is  evidence  against 
strangers — Estoppel  in  pais 
— Evidence,  judgment  is,  of 
its  own  existence,  a  link  in 
chain  of  title  —  Fraudulent 
grantee, creditor  of  grantor — 
Fraudulent  grantee,  creditor 
having  judgment  against  ad- 
ministrator of  grantor — Part- 
nership adjudicated  —  Pre- 
scriptive right— Reputation.) 

460.  Administrator,    administrator 

de  bonis  non. 

461 .  Administrator,  creditors  of  the 

decedent. 

462.  Administrator,  decedent. 

463.  Administrator,  distributees: 

(Land). 

464.  Administrator,  donee. 

465.  Administrator,  heir:   (Person- 

alty). 

466.  Administrator,  heir:  (Real es- 

tate— Revivor — Statutes) . 

467.  Administrator,    heir:     (Judg- 

ment against  heir,  how  af- 
fects administrator) . 

468.  Administrator:    (Joint  debtor 

— Legatee — Surviving  part- 
ner—Widow). 
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470. 
471. 


472. 


473. 


474. 


475. 


476. 


477. 


478. 


479. 


480. 


481. 


Administrators  in  different  na- 
tions and  states — Ancestor, 
heir — Appellant. 

Assignee  for  creditors. 

Assignee,  indorsee  or  vendee 
sues  and  is  defeated — As- 
signor, indorser  or  vendor 
sues  same  person  on  same 
cause  of  action. 

Assignee,  indorsee  or  vendee 
sues  and  is  defeated  —  As- 
signor, indorser  or  vendor 
sues  same  person  on  differ- 
ent cause  of  action. 

Assignee,  indorsee  or  vendee 
sues  and  recovers — Assignor, 
indorser  or  vendor  sued  by 
former  defendant. 

Assignor  sues  after  payment  to 
alleged  assignee. 

Attachment  defendant:  (In- 
terpleader) . 

Attorney  and  client  —  Board 
and  state — Bondholders. 

Capacities  different :  (Princi- 
ple involved). 

Capacities  different :  (Assignee 
and  attorney  —  Beneficiary 
and  trustee) . 

Capacities  different :  (Execu- 
tor and  guardian). 

Capacities  different:  (Individ- 
ual and  representative). 

Carrier  and  consignor — Church 
member  and  church. 
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§  482.  City  as  trustee  for  state  and 
state — City,  city  officers. 

483.  Civil  and  criminal  proceeding 

for  same  act  or  omission — 
Civil  first:  (City  or  town — 
State) . 

484.  Civil  and  criminal  proceeding 

for  same  act  or  omission : 
(Contempt proceeding  first). 

485.  Civil  and  criminal  proceeding 

for  same  act  or  omission — 
Criminal  first  : — (State  — 
United  States). 

486.  Civil  proceeding,   issue   deter- 

mined in,  between  prosecut- 
ing witness  and  defendant, 
effect  of,  in  criminal  proceed- 
ing for  same  act  or  omission : 
( Quasi  criminal) . 

487.  Criminal  proceeding,  issue  de- 

termined in,  effect  of,  in 
civil  proceeding  between 
prosecuting  witness  and  de- 
fendant: (Assault  and  bat- 
tery—Embezzlement — False 
imprisonment — Intoxicating 
liquor  —  Larceny — Malicious 
miscbief— Murder— Obstruct- 
ing highway — Perjury — Re- 
ceiving stolen  goods  —  Re- 
moving crops  —  Repairs 
omitted  —  Reward  — Slander 
— Trespass). 

488.  Criminal  proceeding,  issue  de- 

termined in,  effect  of,  in  civil 
proceeding  between  state 
and  defendant:  (Wholesale 
liquor  dealer). 

489.  Criminal    proceeding    against 

person  arrested,  and  against 
officer  who  made  the  arrest. 

490.  Compelled  to  pay  wrong  per- 

son. 

491.  Contingent   interests:   (Princi- 

ple involved). 

492.  Contingent  interests:   (Admin- 

istrator's sale) . 


§  493.  Contingent  interests,  trustee  a 
defendant:  (Bill  to  cancel 
deed — Bill  to  execute  deed — 
Bill  to  execute  trust— Bill  to 
reform  deed — Bill  to  reform 
marriage  settlement — Bill  to 
restore  lost  deed) . 

494.  Contingent    interests,  trustee 

not  a  defendant. 

495.  Contingent    interests:    (Para- 

mount title  and  life  tenant). 

496.  Contingent    interests:    (Parti- 

tion). 

497.  Contingent    interests:    (Parti- 

tion sale). 

498.  Contingent  interests;    (Trusts 

under  Maryland  statutes). 

499.  Contingent     interests:     (Will 

construed — Will  set  aside) . 

500.  Contractor,    employer  —  Con- 

tractor, subcontractor. 

501.  Corporation:   (Directors,    offi- 

cers or  trustees — Receiver.) 

502.  Corporation  and  stockholders : 

(Land — Stockholder,  stock- 
holder). 

503.  Creditors   of  same   debtor: 

(Fraudulent  grantee — Garn- 
ishee—Mortgage  and  execu- 
tion plaintiff). 

504.  Devisees — Disseizors — Distrib- 

utees— Ejectment. 

505.  Executor:    (Administrator  de 

bonis  non — Devisees — Execu- 
tor de  son  tort — Legatees — 
Successors). 

506.  Few  persons  represent  many : 

(Principle  involved). 

507.  Few  persons  represent  many :  [ 

(Charter-party  —  Depositors 
— Lienholders  —  Partners 
— Quieting  title). 

508.  Garnishee:  (His  creditor). 

509.  Guardian  and  ward— Guardian 

ad  litem. 

510.  Heirs  of  different  persons. 

511.  Husband   and  wife,   husband 

a  nominal  party. 
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§512.   Husband  and    wife,  husband      §530. 
represents  wife. 

513.  Husband  and  wife,    husband        531. 

no  party. 

514.  Husband  and  wife,    wife    no 

party.  532. 

515.  In  rem  :  (Principle  involved — 

Pedigree — Perishable   goods        533. 
— Town  boundary — Will  pro- 
bated). 534. 

516.  In  rem:  (Defunct  corporation). 

517.  7m  rem:    (Divorce — Nullity    of 

marriage — Legitimacy).  535. 

518.  7m  rem,  evidence  in  other  pro- 

ceedings :  (Principle  involved 
— Heirship — Ownership  of 
vessel — Will  probated). 

519.  In  rem:    (Forfeiture  —  Inquisi-        536. 

tion  of  lunacy). 

520.  In  rem:  (Pauper  settled). 

521.  7m  rem:  (Vessel  acquitted).  537. 

522.  In  rem,  vessel  condemned :  (In- 

surers,   how    affected— Col- 
lision— Unseaworthy) . 

523.  Interested  person  aids  in  the 

defense:  (Principle involved 
— Aids  secretly) . 

524.  Interested  person  aids  in  the 

defense — Special  cases :  (In- 
terested person  brought  in, 
but  not  bound  —  Interested 
person  consents — Issue  dif-  538. 
ferent  —  Permission  to  aid, 
not  accepted) . 

525.  Interested  person  aids  in  the 

prosecution:     (Principle  in- 
volved). 

526.  Interested  person  aids  in  the 

prosecution:    (Special  cases). 

527.  Joint  debtors,  including  part- 

ners, judgment  against  one : 
(Husband  and  wife — Out  of        539. 
jurisdiction  —  Partners —  Set 
aside  as  to  one).  540. 

528.  Joint  debtors,  including  part- 

ners,  judgment  in  favor  of        541. 
one. 

529.  Joint  owners  or  plaintiffs,  one 

defeated.  542. 


Joint  and  several,  or  several, 
debtors. 

Joint  wrongdoers:  (Satisfied 
judgment  against  one — Par- 
tially satisfied). 

Joint  wrongdoers :  (Unsatis- 
fied judgment  against  one). 

Joint  wrongdoers :  (Who  are 
and  who  are  not). 

Legatees  and  executor:  (Ex- 
ecutor acts  in  double  capaci- 

ty). 

Lessee  sued  and  defeated  by 
stranger ;  lessor,  how  affect- 
ed: (Landlord  or  lessor  as- 
sumes, or  aids  in,  the  de- 
fense— United  States) . 

Lessee  sues  stranger  and  lessee 
is  defeated ;  lessor,  how  af- 
fected. 

Lessor  and  lessee,  various  mat- 
ters of  privity  between :  (As- 
signee of  lessor,  lessee — Col- 
lateral fact,  stranger's  judg- 
ment against  lessee — Lessee 
has  notice  of  dispute  as  to 
title — Lessor's  judgment 
against  lessee,  how  affects 
stranger — Mortgagee  of  as- 
signee of  lessee,  assignee  of 
lessor) . 

Lienholders,  mortgagees,  oc- 
cupants, owners,  possessors, 
prior  purchasers,  or  tenants, 
not  made  parties :  (Mortga- 
gees—Occupants—  Possessor 
of  goods — Prior  purchaser — 
Purchaser  at  sheriff's  sale — 
Tax  lienholders  —  Tenant 
—  Vendor's  lien  —  Excep- 
tions). 

Lis  pendens:  (Principle  in- 
volved). 

Lis  pendens:  (Adverse  or  par- 
amount claims) . 

Lis  pendens:  (Appeal,  review 
or  writ  of  error,  purchase 
pending). 

Lis  pendens,  ceases,  when. 
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§  5-13. 

544. 
545. 

546. 

547. 
548. 
549. 


550. 


551. 
552. 
553. 
554. 

555. 


556. 


557. 


Lis  pendens,  commences, when  : 
(Common  law — Dating  back 
of  service — Publication — 
Statutes). 
Lis  pendens :  (County,  land  lies 
in  another— Cross-bill). 

("Deed  of  trust, 
on — Deed    unre- 


(Description  of 
(Divorce     and 


558. 


Lis  pendens: 
payments 
corded) . 

Lis  pendens: 
property). 

Lis     pendens: 
alimony). 

Lis  pendens:  (Laches  in  prose- 
cution). 

Lis  pendens,  pleadings  defect- 
ive, or  new  matter  added: 
(Demurrable  —  New  matter 
added  to  bill — New  party 
added  to  bill— Prayer,  want- 
ing) . 

Lis  pendens,  exceptions  to  the 
rule :  (Receivership  —  Title 
in  trespass) . 

Master  and  servant. 

New  and  additional  parties. 

Office  holders,  adverse. 

Officer  with  writ  and  parties  to 
suit. 

Parent  and  child:  (Grand- 
father, father,  son— Posthu- 
mous child —  Slave) — Part- 
nership, members. 

Principal  and  agent :  (Princi- 
pal sued,  agent  afterwards 
sued — Secret  principal — Sub- 
agent). 

Principal  and  sureties  on 
bonds  given  in  judicial  pro- 
ceedings :  (Collusion  or  fraud 
—  Consent  judgment  —  Re- 
delivery bond,  surety  not 
bound  on  other  matters) . 

Principal  and  sureties  on  offi- 
cial bonds:  (Administra- 
tor's bond  — Administrator 
of  administrator). 


§  559.  Principal  and  sureties  on  offi- 
cial bonds:  (Constable's 
bond). 

560.  Principal  and  sureties  on  offi- 

cial bonds:  (Executor's 
bond). 

561.  Principal  and  sureties  on  offi- 

cial bonds :  (Guardian's 
bond). 

562.  Principal  and  sureties  on  offi- 

cial bonds:)  (Receiver's 
bond). 

563.  Principal  and  sureties  on  offi- 

cial bonds:  (Sheriff's  bond 
—Deputy  sheriff  and  sure- 
ties). 

564.  Principal  and  sureties  on  offi- 

cial bonds :  (Trustee  under 
will). 

565.  Principal  and  sureties  on  bonds 

given  in  private  matters: 
(Embezzlement —  Guarantor 

—  Intoxicating-liquor    bond 

—  Mortgage  —  Note  —  R  e  f- 
ormation  of  lease) . 

566.  Principal  and  sureties  on  bonds 

given  in  private  matters: 
(Subrogation  of  sureties). 

567.  Principal  and  sureties  on  bonds 

given  in  private  matters: 
(Suppor  t  —  Trustee  —  What 
binds  surety) . 

568.  Public  matters,  who  are  bound 

as  privies:  (County  seat — 
Removed  officer,  appointee 
— Street  or  no  street — Town 
or  no  town). 

569.  Public  matters,  who  are  bound 

as  privies:  (Tax-payers 
bound  by  judgment  against 
municipality). 

570.  Public  matters,  who  are  or  are 

not  bound  as  privies :  (Tax- 
payers sue  and  are  defeated 
— Taxpayers  win,  bondhold- 
ers—Votes, canvassing). 

571.  Receiver  and  bondholders. 
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§572.  Responsible  over  —  Claimant  §581. 
defeated  by  person  responsi- 
ble over  or  primarily  liable, 
and  afterwards  sues  person 
indemnified  or  secondarily 
liable :  (Principle  involved). 

573.  Responsible  over  —  Claimant        582. 

defeated  by  person  indemni- 
fied or  secondarily  liable, 
and  afterwards  sues  person 
responsible  over  or  primarily 
liable:  (Principle involved —  583. 
Master  and  servant — Excep- 
tion, issue  different) . 

574.  Responsible   over  —  Claimant 

defeats  indemnified  person,        584. 
wbo  afterwards  sues  person 
responsible  over  bim:  (Prin- 
ciple and  scope  of  tbis  mat- 
ter— Control  of  case  denied —        585. 
Exception  in  North  Carolina        586. 
— Not  applicable). 

575.  Section  574,  continued :  (Judg- 

ment concludes  what,    and 

what  must  be  proved).  587. 

576.  Section  574,  continued:    (No- 

tice, must  it  be  express,  with 
a  request  to  defend? — Waiver 
of  notice) . 

577.  Section  574,  continued:    (No-        588. 

tice,  what  is  good) .  589. 

578.  Section  574,  continued:    (No- 

tice, what  is  not  good — Court 
orders  notice). 

579.  Section  574,  continued — Notice        599. 

of  suit,  and  request  to  as-        ^m' 
sume    the    defense,    given: 
(Indorsee, indorser — Vendee 
sues  for  possession).  592. 

580.  Section  574,  continued — Notice        593. 

to  person  responsible  over, 
wanting:  (Administrator's 
sureties — Coguarantors — Co- 
obligors — Cosureties) . 

§  459.  Principle  involved  in  Chapter  XVII — Parties  and 
privies  defined. — In  order  to  conclude  any  right,  title  or  inter- 
est of  a  person  by  an  adjudication,  it  is  essential  that  lie  be  a 
party  to  the  proceeding  or  be  represented  by  one.     In  the  lat- 


Sections  574  and  580,  contin- 
ued— Indemnitor  or  guar- 
antor has  no  notice  of  suit : 
(Officer  indemnified  for  seiz- 
ing property — Results  guar- 
anteed) . 

Sections  574  and  580,  contin- 
ued :  (Warrantor  of  title  or 
validity  of  chose  in  action, 
has  no  notice  of  defense  in 
suit  to  collect). 

Sections  574  and  580,  contin- 
ued: (Warrantor  of  title  to 
goods  or  chattels  has  no  no- 
tice of  suit) . 

Sections  574  and  580,  contin- 
ued: (Warrantor  of  title  to 
real  property  has  no  notice 
of  suit) . 

Slave  or  freeman :   (Children). 

Subsequent  purchasers :  (Exe- 
cution sale — E  x  e  mp  t  i  o  n — 
Tax  -  deed  —  Taxes  —  Trade- 
mark— Trover) . 

Tenants  in  common,  mortgagee 
of  one — Tenant  in  dower,  re- 
versioner—  Tenant  for  life, 
vested  remainderman — Ten- 
ant for  life,  reversioner. 

Trustee  sued  by  beneficiary. 

Trustee  sued  by  stranger — 
Trustee  dies  pending  suit — 
Trustee  in  marriage  settle- 
ment, next  of  kin. 

Trustee  sues  stranger.  • 

Vendor  and  conditional  ven- 
dee. 

Wife,  paramour — Witnesses. 

Wrong  person,  recovery  from. 
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ter  case,  he  is  said  to  be  a  privy.  Under  what  circumstances 
one  is  bound  by  a  judgment  if  his  name  does  not  appear 
in  the  judgment-roll  or  complete  record,  and  the  extent 
to  which  he  is  bound,  are  considered  in  this  chapter. 
I  am  unable  to  furnish  a  formula  more  specific  than  the  one 
above  given.  A  few  cases  define  these  matters,  but  like  the 
majority  of  the  definitions  laid  down  in  deciding  special  cases 
in  which  the  view  of  the  writer  is  limited,  they  are  all  partial 
and  faulty.  Thus,  parties  have  been  defined  to  be  "those  who 
had  a  right  to  make  defense,  or  to  control  the  proceedings  and 
to  appeal  from  the  judgment."  1  The  supreme  court  of  Cali- 
fornia said  that  those  only  are  privies  whose  interest  in  the 
subject-matter  of  the  suit  arises  subsequently  to  its  commence- 
ment,2 for  instance,  those  who  enter  land  in  litigation  under 
or  in  collusion  with  the  defendant.3  It  was  said  by  the  supreme 
court  of  New  York  that  "  a  privy  is  one  who  takes  the  subject- 
matter  of  litigation  after  the  suit  is  determined,  or,  in  some 
cases,  while  it  is  pending."4  The  supreme  court  of  New 
Hampshire  said  that  a  privy  in  estate  to  a  judgment  is  one 
who  derives  his  title  to  the  property  subsequent  to  the  institu- 
tion of  the  suit  from  a  party  bound  by  the  judgment ;  and  hence, 
that  if  A  mortgages  land  first  to  B  and  then  to  C,  a  suit  after- 
wards begun  by  B  against  A,  in  which  the  latter  recovers,  does 
not  bind  C,  nor  prevent  him  from  relitigating  the  same  grounds 
over  again.5  The  supreme  court  of  Louisiana,  in  construing 
the  code  of  that  state  which  read:  "The  demand  must  be 
between  the  same  parties,  and  formed  by  them  against  each 
other  in  the  same  quality,"  held  that  it  included  privies,  and 
that  if  a  person  claimed  through  an  executor,  he  was  bound 
by  a  judgment  against  him  respecting  the  property.6 

Strangers,  defined. — In  a  certain  sense,  all  persons  who 
are  neither  parties  nor  represented  by  parties,  are  strangers, 

1.  Buckingham  v.  Ludlum,  37  N.  J.  3.  Satterlee    v.   Bliss,   36  Cal.   489, 
Eq.  137,  141.  514. 

2.  Shay  v.  McXamara,  54  Cal.   169,  4.  Douglass  v.  Howland,  24  Wend. 
175.     That  one  who  does  so  succeed  35,  53. 

is  a  privy,  is  held  in  Central  National  5.  Hunt  v.  Haven,  52  N.  H.  162, 170. 
Bank  v.  Hazard,  30  Fed.  R.  484.  6.  Johnson  v.  Weld,  8  La.  Ann.  126. 
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whether  they  have  any  interest  in  the  controversy  or  not. 
But  in  respect  to  the  doctrine  of  res  judicata,  a  stranger 
is  one  who  has  an  interest  in  the  subject-matter  at  the  time 
judicial  proceedings  concerning  it  are  commenced,  and  who 
is  neither  a  party  nor  represented  by  one.  In  the  latter  case,  the 
proceedings  are  void  collaterally  as  to  his  prior  interest,  and  they 
can  not  be  used  as  evidence  against  him.  The  same  is  true  if  he 
subsequently  acquires  an  adverse  or  paramount  interest  from 
one  who  was  neither  a  party  nor  a  privy.  If  he  subsequently 
acquires  an  interest  from  a  party  or  privy,  he  is  bound  as  a 
privy.  But  if  he  never  had  and  never  obtains  an  interest,  the 
proceedings  are  as  conclusive  upon  him  as  though  he  had 
been  a  party  or  privy.  This  conclusiveness  does  not  depend 
upon  the  doctrine  of  res  judicata,  but  upon  a  universal  princi- 
ple of  law  that  one  person  shall  not  meddle  with  the  affairs  of 
another  which  do  not  concern  him.  If  A  holds  a  note  against 
B,  and  C  obtains  it  from  A  either  by  gift  or  by  fraud,  those  are 
matters  which  do  not  concern  B,  and  he  can  not  raise  them 
upon  being  sued  by  C,  if  A  consents  to  let  the  transfer  stand. 
The  effect  and  principle  involved  are  precisely  the  same,  if  C 
has  compelled  A,  by  judicial  proceedings,  to  transfer  to  him 
the  note.  C,  in  his  suit  against  B  on  the  note,  can  introduce 
the  record  between  himself  and  A  in  order  to  prove  the  trans- 
fer, the  same  as  he  could  an  indorsement  by  A.  The  defenses 
open  to  B  are  the  same  in  each  case,  namely  :  He  may  deny 
the  actual  existence  of  the  indorsement  or  record,  or  may  ad- 
mit their  existence  and  allege  facts  showing  them  to  be  void. 
The  only  reason  why  he  can  make  such  a  defense  is  to  protect 
himself  from  A.  If  the  indorsement  or  record  exists,  and  it  is 
not  void,  it  will  be  conclusive  that  A's  title  has  been  transferred 
to  C.  And  that  is  a  matter  of  indifference  to  B,  because  he  can 
as  well  pay  C  as  A.  So;  if  A  and  B  have  adverse  claims  to 
lands  or  goods,  the  transfer  by  A  of  his  claim  to  C  does  not  af- 
fect B's  claim,  and  hence,  does  not  concern  him.  And  whether 
that  transfer  is  effected  by  a  deed  or  by  a  judicial  proceeding, 
is  a  matter  of  indifference  to  B.  But  in  a  litigation  between 
B  and  C  concerning  the  validity  of  the  respective  claims,  C,  in 


912  PARTIES,   PRIVIES    AND    STRANGERS. 

order  to  show  his  right  to  contest  at  all,  must  prove  that  he 
owns  A's  claim.  This  he  may  do  by  producing  the  deed  or  the 
record,  as  the  case  may  be,  and  either  will  be  conclusive  of  his 
ownership.  The  deed  or  record  is  said  to  be  a  link  in  C's  chain 
of  title.  If  any  act  done  by  a  person  is  evidence  either  for  or 
against  him,  it  is  none  the  less  so  because  done  by  means  of  a 
judicial  proceeding.  Any  fact  which  may  be  proved  by  the 
admission  or  act  of  a  party,  or  by  his  oral  or  written  declara- 
tion, can  be  shown  as  well  by  a  judgment  which  determines 
that  fact,  even  though  it  be  between  strangers.  Thus,  it  was 
said  in  New  York,  that  judicial  proceedings  which  a  party  has 
carried  on  against  a  third  person  may  be  given  in  evidence 
against  him  "  as  circumstances  from  which  to  infer  a  given 
consequence."1  So,  in  a  suit  by  the  vendor  of  goods  to  re- 
cover them  upon  the  ground  that  they  were  purchased  with  the 
fraudulent  intent  of  never  paying  for  them,  the  plaintiff  may 
read  in  evidence  the  judgment-rolls  in  cases  of  third  persons 
against  the  purchaser,  in  order  to  show  his  fraudulent  intent 
and  hisinsolvency  at  the  time  of  the  purchase.2  A  judgment 
by  default  may  be  shown  for  what  it  is  worth  as  an  admission. 
Thus,  a  person  being  sued  as  a  partner  with  another  and  suf- 
fering judgment  to  go  by  default,  the  record  is  evidence  tend- 
ing to  prove  that  he  was  a  partner,  in  a  suit  against  him  by 
another  person.3  I  doubt  the  soundness  of  these  cases.  The 
record  was  no  stronger  than  an  unanswered  letter  addressed  to 
the  defendant  by  the  plaintiffs  in  the  former  suit. 

Collateral  fact. — If  an  attorney  is  sued  for  losing  a  claim 
by  his  negligence,  he  may  introduce  the  record  of  another 
case  to  show  that  the  plaintiff  has  collected  his  claim.4 

Crime. — If  A  is  acquitted  on  a  trial  for  murder,  that  does 

1.  Van    Rensselaer    v.    Akin,    22  282,  and  Ellis  v.  Jameson,  17  Me.  235, 
Wend.  549,  554.  and  Cragin  v.  Carleton,  21  Me.   492, 

2.  Hersey  v.  Benedict,  15  Hun   (22  which  support  it  at  all  points.     Ac- 
N.  Y.  Supr.)  282,  285.  cord,  St.  Louis  Mutual  Life  Ins.  Co. 

3.  Marks  v.   Sigler,   3   0.  St.  358—  v.  Cravens,  69  Mo.  72,  77. 
"Warden,  J.,  dissenting.  This  case  re-  4.  Huntington   v.    Eumnill,  3  Day 
lies  upon    Fogg    v.   Greene,   16  Me.  390. 
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not  preclude  B,  when  on  trial  for  the  same  murder,  from  show- 
that  A  was  guilty.1 

Debtor  and  creditor — Judgment  establishing  that  re- 
lation is  evidence  against  strangers. — A  judgment  estab- 
lishing the  relation  of  debtor  and  creditor  between  parties  is 
conclusive  evidence  of  the  existence  of  that  relation  against 
all  the  world,  with  one  exception,  namely :  A  prior  creditor 
of  the  debtor  may  show  that  that  judgment  hinders  him  from 
the  collection  of  his  debt  because  the  debtor  then  was  and  still 
is  insolvent,  and  that  it  was  unjust,  and  recovered  by  collusion 
with  the  debtor.  The  fact  that  it  was  unjust,  and  obtained  by 
false  swearing  on  behalf  of  the  plaintiff,  and  that  it  swept  away  all 
the  means  of  the  defendant,  is  not  sufficient  to  warrant  a  cred- 
itor in  attacking  it.  All  these  were  matters  for  the  debtor,  in 
the  exercise  of  his  personal  liberty  in  managing  his  own  affairs, 
to  look  after. 

Thus,  in  a  suit  between  an  attaching  plaintiff  and  a  stranger 
respecting  the  title  to  property  seized,  the  judgment  in  favor  of 
the  plaintiff  is  evidence  that  he  was  a  creditor.2  And  a  decree 
that  an  heir  has  no  interest  in  the  estate  of  the  decedent  be- 
cause he  has  received  his  share  in  advancements,  binds  his 
creditors.3  The  court  said :  "From  the  nature  of  the  effect 
of  such  an  order  or  judgment  as  to  advancements  made  by  the 
deceased  to  any  heir,  it  is  binding  on  everybody  who  is  inter- 
ested in  that  question.  It  is  like  an  allowance  of  a  claim 
against  or  in  favor  of  the  estate.  This  is  one  of  the  acts  to  be 
done  in  the  administration  and  settlement  of  the  estate,  and 
necessary  to  the  final  distribution.  The  court  must  find 
whether  or  not  any  advancements  have  been  made  to  any  of 

1.  People   v.  Mitchell,  100  Cal.  328  argument  of  respondent  that  if   de- 

(34  Pac.   R.  698).    The    court    said:  fendant  could  try  to    prove    Long's 

"The  testimony  tending  to  show  that  guilt  the  people  could  show  the  judg- 

one  Long  was  the  guilty  party  was  ment  of  acquittal  is  not  sound,  for  the 

admissible.     It   is  always  proper  to  simple  reason  that  a  judgment  as  be- 

show   that    some  other  person,   and  tween  the  people  and  Long  is  not  evi- 

not  the    defendant,    committed    the  dence  in  a  case  of  People  v.  Mitchell." 

crime  with  which  he  is  charged,  and  2.  Walcott  v.  Brand er,  10  Tex.  419. 

the  fact  that  Long  had  been  tried  and  3.  Liginger  v.  Field,  78    Wis.    367 

acquitted  did  not  alter  the  case.    The  (47  N.  W.  R.  613) . 
58 
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the  heirs,  and  the  amount  in  respect  to  the  value  of  their 
shares  of  the  estate,  before  distribution  can  be  made.  If  such 
a  finding  is  not  conclusive  upon  a  judgment  creditor  of  one  of 
the  heirs,  and  is  an  open  question  in  the  case,  then  all  the  heirs 
must  be  made  parties,  because  they  hold  among  them  his 
share  in  the  real  estate  by  the  distribution ;  and  if  the  court 
should  find  that  no  advancement  was  in  fact  made  to  him, 
they  must  part  with  that  interest.  If  they  have  conveyed 
their  shares,  then  all  their  grantees  must  be  made  parties. 
Such  an  adjudication  in  this  case  would  break  up  the  final 
settlement  and  distribution  entirely.  Can  it  be  possible  that 
the  determination  of  that  question  by  the  county  court  is  not 
conclusive  on  all  the  world  ?  To  hold  otherwise  would  make 
infinite  mischief,  and  there  would  be  no  such  thing  as  a  final 
order  of  distribution  or  of  settlement." 

So,  if  a  landlord  has  a  lien  on  the  goods  of  his  tenant  for 
rent,  and  seizes  them  in  the  hands  of  a  purchaser,  the  latter 
can  not  controvert  the  landlord's  judgment.1  A  mortgagee  is 
bound  by  a  prior  judgment  against  the  mortgagor,  and  can  not 
show  that  credits  of  payments  were  omitted.2  So,  general 
creditors  having  no  liens  can  not  question  the  construction  put 
upon  their  debtor's  mortgage  in  a  suit  to  foreclose.3 

Likewise,  in  a  suit  to  foreclose  a  mortgage  against  an  insol- 
vent railway,  it  is  the  province  of  the  court  to  determine  what 
property  was  actually  embraced  within,  or  subject  in  express 
terms,  or  by  subrogation  or  any  other  equitable  principles,  to 
the  mortgage  ;  and  the  unsecured  creditors  have  no  right  to  in- 
tervene, and  are  bound  by  the  decree.4  A  case  in  Alabama  holds 
that  a  decree,  in  a  suit  by  the  wife  against  her  husband,  adju- 
dicating a  chattel  to  her  upon  the  ground  that  it  was  purchased 
with  her  separate  estate,  does  not  bind  a  creditor  of  the  hus- 
band.5     I  think  this  case  is  wrong.     But  another  case  in  the 

1.  Lehman  v.'  Stone,  Tex.  App.  4.  Herring  v.  Xew  York,  L.  E.  & 
(1G  S.  W.  E.  784).  W.  E.  Co.,  105  N.  Y.  340  (12  N.  E.  E. 

2.  Cook    v.    Parham,   63   Ala.  456,     763,  773). 

461.  5.  Branch  Bank  v.  Hodges,  12  Ala. 

3.  Omaha  and  St  .  Louis  Ey.  Co.  v.     118,  121. 
O'Neill,   81  Iowa  463   (46  N.  W.  E. 

1100). 
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same  volume  decides  that  if  a  trustee  conveys  land,  and  a  new 
trustee  appointed  by  the  court  sues  to  recover  it,  the  defendant 
can  not  question  his  right  to  sue  because  he  was  not  a  party  in 
the  trust  matter.1  So,  if  a  note  is  sold  with  a  guaranty  of  its 
collection,  and  afterwards  one  of  the  makers  sues  the  holder 
and  procures  his  name  to  be  canceled  upon  the  ground  of  a 
want  of  delivery,  this  judgment,  in  a  subsequent  suit  by  the 
holder  against  the  guarantor,  is  evidence  to  show  an  excuse  for 
not  collecting  the  note  out  of  this  maker,  although  the  guaran- 
tor was  not  a  party.2  A  late  case  in  Kentucky  holds  that  if 
A  sues  C  to  enforce  the  collection  of  a  judgment  against  B, 
and  is  defeated  upon  the  ground  that  his  judgment  is  fraudu- 
lent, that  will  bar  him  from  enforcing  the  same  judgment 
against  D,  another  purchaser  from  B.3  But  as  D  would  not 
have  been  concluded  if  A  had  been  successful  against  C,  the 
case  seems  to  me  to  be  unsound. 

Estoppel  in  pais. — If  a  party  ought  to  be  estopped  from  in- 
sisting upon  a  matter  by  reason  of  a  transaction  between  him 
and  a  stranger,  that  transaction  can  be  proved  as  well  by  a 
judgment-record  between  them  as  by  parol  or  by  an  instrument 
in  writing.  Thus,  in  case  A  sues  B  to  recover  land,  and  B,  in 
defense,  introduces  a  deed  from  A  to  C,  made  before  his  action 
was  commenced,  A  may  introduce  the  record  of  an  action  by 
C  against  B  on  that  deed,  which  was  defeated  upon  the  ground 
that  A  was  disseized  when  it  was  executed.4 

Evidence,  judgment  is,  of  its  own  existence — Link  in 
the  chain  of  title. — It  is  frequently  said  that  a  judgment  is 
"evidence  of  its  own  existence,"5  or  of  "all  the  legal  conse- 
quences resulting  from  its   existence,"6  or  to  prove  a  "  link  in 

1.  Griffin  v.  Doe,  ex  dem.  Stoddard,  Taylor  v.  Means,  73  Ala.  468,  471 ;  St. 
12  Ala.  783.  John  v.  St.  John's  Church,  15  Barb. 

2.  Sterns    v.    Marks,  35  Barb.  565,  346,   350.      Other    cases    announcing 
572.  this    abstract  proposition    are    quite 

3.  Duerson    v.    Semonin  (Ky.),  29  numerous.     But  as  they  are  all  in  ac- 
S.  W.  R.  635.  cord,    they    are    simply    cited    upon 

4.  Barry  v.    Adams,    14   Allen   (96  other  points  in  other  sections. 
Mass.)  208,  210.  6.  Hardwick    v.    Hook,   8  Ga.  354, 

5.  Ansley  v.  Carlos,  9  Ala.  973, 978;  358.    Many  other  cases  also  announce 
Havis    v.   Taylor,   13   Ala.   324,   327;  this  abstract  proposition. 
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a  chain  of  title,"1  and  the  like.  A  few  illustrative  cases  will 
be  given.  Thus,  if  a  person  sues  a  stranger  to  recover  mone}r 
which  he  has  been  compelled  to  pay  by  virtue  of  a  judgment, 
the  judgment  is  conclusive  to  show  the  fact  of  its  own  rendi- 
tion and  the  cause  upon  which  it  was  founded,  but  is  no  evi- 
dence to  show  any  liability  of  the  defendant  to  the  plaintiff 
upon  the  original  cause.2  The  plaintiff  and  defendant  both 
claimed  under  the  same  person,  and  the  defendant  had  a  deed, 
and  the  plaintiff  had  held  a  bond,  upon  which  he  had  pro- 
cured a  title  through  a  court  of  equity,  after  service  by  publi- 
cation. In  a  suit  by  the  plaintiff  to  divest  the  defendant's 
title,  the  recitals  in  the  plaintiff's  decree  that  he  had  pail  for 
the  land,  so  as  to  make  him  a  bona  fide  purchaser,  were  held  to 
be  prima  facie  evidence  of  that  fact.3 

In  an  action  by  the  owner  of  cars  to  recover  their  possession, 
the  defense  was  that  a  stranger  had  the  right  to  their  posses- 
sion by  virtue  of  a  lease  from  the  plaintiff.  In  order  to  show 
that  this  lease  had  terminated,  the  plaintiff  offered  in  evidence 
the  judgment-roll  in  an  action  by  it  against  the  lessee.  The 
defendant  objected  because  he  was  not  a  party  to  that  action, 
but  his  objection  was  overruled.  The  court  said:4  "The  gen- 
eral and  well-settled  rule  that  a  judgment  binds  only  parties 
and  privies  is  unquestioned,  But  there  is  an  exception  to  this 
rule,  as  firmly  settled  as  the  rule  itself,  and  that  is  that  a  former 
judgment  establishing  rights  and  relations  between  the  parties 
to  that  judgment,  while  it  is  never  admissible  to  defeat  or 
divest  any  right  existing  in  a  person  not  a  party  or  privy,  is 
admissible  against  such  person  for  the  purpose  of  proving  that 
the  plaintiff  in  the  former  judgment  sustained  to  the  defendant 
therein  the  relation  established  thereby,  and  was  clothed  with 

1.  Petty  v.  Mays,  19  Fla.  652,  658;  reason  given  in  the  next  to  the  last 

Gage  v.  Goudy,  141  111.  215  (29  N.  E.  preceding  note. 

R.  896  and  30  N.  E.  R.  320)  ;  Snapp  v.  2.  St.  John   v.    St.  John's  Church, 

Porterfleld,  14  La.  Ann.  405;  Ettersv.  15  Barb.  346,  350. 

Wilson,  12  Rich.  Law  145,  151.     The  3.  Irby    v.     McKissack,    8  Yerger* 

cases  on  this  point  are  also  numerous,  (16  Tenn.)  42. 

but  they  are  cited  elsewhere  for  the  4.  Railroad  Equipment  Co.  v.  Blair, 

—  N.  Y.  —  (39  N.  E.  R.  962). 
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whatever  right  the  defendant  therein  had,  which  was  awarded 
to  the  plaintiff  by  the  judgment,  saving  only  the  right  of  the 
third  person  to  impeach  the  former  judgment  for  fraud  or  col- 
lusion. In  the  present  case  the  controversy  arose  as  to  the  title 
and  right  of  possession  of  the  seventy  cars.  The  former  judg- 
ment could  not  determine  as  between  these  parties  that  the 
title  was  in  the  construction  company  when  the  agreement  was 
made,  but  it  was  competent  evidence  that  the  plaintiff  in  that 
judgment,  and  by  force  thereof,  extinguished  any  right  of  the 
construction  company  under  the  lease,  and  had  acquired,  as 
against  that  company,  any  right  it  had  to  the  possession  of  the 
cars.  It  in  no  way  determined  the  claim  of  this  defendant 
that  the  road  he  represents  had  a  title  prior  and  paramount  to 
the  alleged  title  of  the  construction  company.  The  real  right 
in  issue  in  this  case  was  not  affected  by  the  former  judgment. 
It  did  determine,  however,  as  between  these  parties,  that  the 
plaintiff  stood  in  the  shoes  of  the  construction  company  to 
assert  whatever  title  and  right  of  possession  it  had  as  against 
the  defendant.  The  judgment  may  incidentally  affect  the  situa- 
tion of  the  defendant  to  raise  in  this  action  a  technical  defense, 
not  founded  upon  any  right  of  property  vested  in  him,  but 
it  was  not  for  this  reason  incompetent.  There  are  many  cases 
in  which  a  former  judgment  is  admissible  against  third  per- 
sons not  parties  nor  privies.  It  may  form  a  link  in  a  chain 
of  title,  and  be  the  foundation  of  a  subsequent  conveyance. 
The  party  claiming  under  the  judgment  may  prove  it  as  one  of 
the  muniments  of  his  estate.  In  a  creditors'  bill  the  judgment 
recovered  by  the  plaintiff  is  conclusive  of  the  existence  and 
amount  of  the  plaintiff's  debt,  against  the  party  whose  convey- 
ance is  sought  to  be  set  aside  for  fraud  and  he  is  not  permitted 
to  impeach  it  for  error  of  fact  or  law  in  the  absence  of  fraud  or 
collusion.  The  former  judgment  in  this  case  operated  as  a 
transfer  from  the  construction  company  of  all  its  rights,  to  the 
car  and  equipment  company,  and  has  the  same  force  as  if  it  had 
been  made  by  an  instrument  in  writing  executed  by  the  con- 
struction company  to  the  plaintiff  in  the  judgment." 
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The  property  of  a  savings  bank  was  sold  by  an  order  of 
court,  and  was  purchased  by  its  trustees,  which  purchase  was 
duly  confirmed.  They  afterwards  entered  into  a  contract 
to  sell  the  property  to  a  corporation,  which  refused  to  ac- 
cept a  deed,  because  of  the  inability  of  the  trustees  to  pur- 
chase. But,  in  a  suit  for  a  specific  performance,  it  was  held 
that  the  decree  of  confirmation,  made  in  a  proceeding  in  which 
all  persons  then  in  interest  were  parties,  perfected  the  title  of 
the  trustees  as  against  the  world.1  In  a  suit  by  an  adminis- 
trator to  recover  property  from  a  stranger,  his  letters  are  prima 
facie  evidence  of  the  death  of  the  decedent,  and  of  the  right  of 
representation.2  Letters  of  administration  issued  in  Tennessee 
are  no  proof  of  death,  or  of  the  date  of  death,  in  Texas. ]  And 
in  an  action  by  the  widow  for  dower,  the  probate  of  the  will 
of  her  husband  [there  having  been  no  contest]  is  no  evidence 
of  his  death.4  On  a  trial  for  receiving  stolen  goods,  a  record 
showing  the  conviction  of  another  person  for  stealing  them  is 
admissible  to  prove  that  they  were  stolen.5  And  upon  the 
trial  of  an  accessory  to  a  murder,  the  record  showing  a  convic- 
tion of  the  principal  is  evidence  to  prove  that  fact  and  all  its 
legal  consequences,  although  no  evidence  of  the  guilt  of  the  per- 
son on  trial.6  In  an  action  against  an  administrator  to  re- 
cover a  share  of  the  rents  and  profits  of  land,  the  plaintiff  may 
introduce  a  judgment  showing  that  he  has  an  interest  in  the 
land  of  the  decedent,  although  the  administrator  was  not  a 
party.7     And  in  a  claim  case  for  land  levied  upon,  a  judgment 

1.  Webster  v.  Kings  County  Trust  N.  "\V.  R.  575).  The  court  said :  "The 
Co.,  —  N.  Y.  —  (39  N.  E.  R.  964).  evidence    objected  to,   as    has    been 

2.  Sims  v.  Boynton,  32  Ala.  353,  stated,  consisted  of  the  record  and 
361.  See  Van  Fleet  Coll.  Attack,  §17,  testimony  in  the  case  of  Findley  et  al. 
page  24.  v.   Stewart    et    al.  (46  Iowa  655),   in 

3.  English  v.  Murray,  13  Tex.  366.  the  plaintiff  in  this  case  was  a  party. 

4.  Carroll  v.  Carroll,  60  N.  Y.  121  The  action  was  for  partition,  and  the 
(19  Am.  R.  144).  plaintiffs  claimed  as  the  heirs  at  law  of 

5.  Cooper  v.  State,  29  Tex.  App.  8  Stephen  Stewart.  Plaintiff  herein,  dur- 
(13  S.W.  R.  1011,  25  Am.  St.  R.  712)  ing  the  progress  of  the  case, was  made  a 
—citing  Wh.  Cr.  Ev.,  §  602.  defendant,  and  claimed  an  undivided 

6.  Keithler  v.  State,  10  Sm.  &  M.  one-thh-d  of  the  land  adversely  to  the 
(18  Miss.)  192,  226.  plaintiffs  in  that  action.    The  defend- 

7.  Senat  v.  Findlay,  51  Iowa  20  (50  ant   herein,  the  administrator  of  the 
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establishing  a  copy  of  the  deed  from  the  execution  defendant 
to  the  claimant,  is  admissible  to  prove  his  title,  although  the 
execution  plaintiff  is  a  stranger.1  So  also,  in  tracing  title,  a  de- 
cree in  a  suit  between  third  persons  may  be  given  in  evidence 
as  a  link  in  the  chain,  but  not  to  prove  any  fact  alleged  in  the 
pleadings,  as  that  a  person  named  was  the  oldest  son  of  another.2 
If  A  brings  a  suit  against  B  to  cancel  a  deed  of  land  upon  the 
ground  that  it  was  obtained  by  fraud,  and,  in  deraigning  his 
title,  puts  in  evidence  a  record  of  a  stranger  against  himself, 
in  which  the  title  of  the  stranger  is  quieted,  that  will  bar  his 
suit  against  B,  because  it  shows  that  he  had  no  title  to  con- 


vey.° 

estate  of  Stephen  Stewart,  was  not  a 
party  to  that  action.  Upon  a  trial  of 
that  case  it  was  found  that  Mrs.  Senat, 
the  plaintiff  herein,  was  entitled  to 
an  undivided  one-third  of  the  land, 
and  a  decree  was  rendered  confirming 
the  title  in  her.  The  decree  was  ren- 
dered March  3,  1877.  An  appeal  was 
taken,  and  this  court  affirmed  the 
decree  October  16,  1877.  The  de- 
fendant insists  that  the  record 
and  testimony  presented  in  the 
case  of  which  we  have  just  been 
speaking,  were  not  competent  evi- 
dence in  the  case  now  before  us,  and 
that  the  court  below  erred  in  their  ad- 
mission. Without  so  deciding,  let  it 
be  admitted,  for  the  purpose  of  this 
discussion,  that  the  objection  as  to  the 
admission  of  the  testimony  is  well 
taken.  But  it  can  not  be  disputed 
that  the  decree  and  prior  proceed- 
ings of  record  in  the  case  were 
competent  evidence.  Plaintiff's  claim 
in  this  case  is  based  upon  her  title  to 
an  interest  in  the  land.  That  title  rests 
wholly  upon  the  decree  in  the  action 
of  partition.  The  plaintiff  claimed 
title  as  an  heir.  The  deed  under  which 
her  ancestor  held  the  land,  she  alleged 
in  her  petition,  was  fraudulently  de- 
stroyed by  Stephen  Stewart,  the  an- 
cestor of  the  plaintiff  in  the  partition 


action.  The  court  found,  as  we  have 
stated,  that  she  was  entitled  to  an  un- 
divided one-third  of  the  land.  Now, 
the  heirs  of  Stephen  Stewart  were  the 
only  necessary  parties  in  that  action. 
His  administrator  was  not  a  proper 
party,  certainly  not  a  necessary  party. 
The  decree,  therefore,  was  competent 
evidence  to  establish  plaintiff's  title  to 
the  land  in  this  case.  Counsel  for 
defendant  insists  that,  as  the  admin- 
istrator represents  the  creditors  of  the 
estate,  the  decree  is  not  valid  be- 
cause he  is  not  a  party.  But  they 
have  not  considered  the  fact  that 
the  title  to  the  lands  rests,  not 
in  the  administrator,  but  in  the 
heirs.  While  it  is  true  that,  under 
proper  proceedings,  lands  may  be  sold 
by  the  administrator,  and  the  pro- 
ceeds applied  to  the  payment  of  debts, 
it  is  not  true  that  he  has  such  an  in- 
terest or  title  in  them  that  he  is  a 
necessary  party  in  an  action  to  recover 
or  quiet  the  title  to  them." 

1.  Anderson    v.   Lewis,  20  Ga.  383. 

2.  Lovell  v.  Arnold,  2  Munford  (16 
Va.)  167,  174  (A.  D.  1811).  Nor  to 
prove  the  truth  of  the  cause  of  action. 
Taylor  v.  Means,  73  Ala.  468,  471. 

3.  Oldham  v.  Stephens,  45  Kan.  369 
(25  Pac.  R.  863) . 
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In  an  action  against  a  railway  company  to  recover  damages 
for  an  injury  done  to  land  by  fire,  the  plaintiff,  in  order  to 
show  that  he  derived  title  from  a  son,  may  introduce  a  record 
setting  off  the  land  to  him  in  partition,  in  which  it  was  alleged 
that  the  son  was  dead,  and  that  the  plaintiff  was  his  sole  heir 
at  law.  It  was  said  to  be  equivalent  to  a  deed  from  the  son  to 
him.1      And  in  trespass  to  try  titles,  a  decree  compelling  the 


1.  Burdick  'v.  Chicago,  M.  and  St. 
P.  Ry.  Co.,  87  Iowa  384  (54  N.  W.  R. 
439).  The  court  said:  "It  is  con- 
ceded that  on  the  20th  day  of  April, 
1889,  the  growing  timber  on  certain 
land,  claimed  to  be  owned  by  the 
plaintiff,  was  materially  injured  by 
fire.  It  is  claimed  by  the  plaintiff 
that  the  fire  which  caused  the  damage 
was  set  out  by  sparks  from  one  of  the 
defendant's  engines  in  passing  the 
timber  land  while  drawing  a  train  of 
cars  along  the  railroad.  The  answer 
contained  a  general  denial  of  each 
and  every  allegation  in  the  petition. 
The  first  question  made  by  the  defend- 
ant is,  that  under  the  pleadings  it  was 
necessary  for  the  plaintiff  to  prove 
that  he  had  title  to  the  land  upon 
which  the  timber  was  situated,  and 
that  there  was  an  entire  failure  of 
evidence  showing  title  in  the  plaintiff 
to  a  part  of  that  land.  The  plaintiff 
undertook  to  show  a  chain  of  title 
from  the  United  States  to  himself. 
It  appears  from  the  evidence  that  at 
one  time  one  Kenut  Bergh,  or  Knuet 
Bergh,  or  Knudt  E.  Bergh  owned  an 
undivided  interest  in  a  part  of  the 
land.  Although  the  Christian  name 
was  sometimes  written  as  Knuet,  and 
again  as  Knudt,  and  again  as  Kenut, 
yet  it  plainly  appears  that  all  these 
variations  in  name  represented  the 
same  person.  It  is  claimed  by  the 
plaintiff  that  said  Bergh  died,  and 
that  his  interest  in  the  land  was  in- 
herited by  his  father,  E.  Bergh ;  and 


plaintiff  introduced  in  evidence  cer- 
tain proceedings  in  partition  institut- 
ed by  E.  Bergh,  in  which  part  of 
the  land  was  partitioned  and  set  off 
to  him  as  the  sole  heir  of  K.  E. 
Bergh.  This  was  followed  by  evi- 
dence that  it  is  claimed  by  plaintiff 
shows  that  E.  Bergh  was  the  father  of 
and  sole  heir  of  K.  E.  Bergh.  Stren- 
uous objection  was  made  to  this  evi- 
dence, on  the  ground  that  it  was  in- 
competent, being  mere  hearsay,  and 
not  founded  upon  general  reputation. 
In  the  view  we  take  of  the  case,  the 
evidence  of  the  death  of  the  son  and 
the  heirship  of  the  father  was  wholly 
unnecessary.  The  action  in  partition 
was  adversary  in  its  character  be- 
tween the  then  owners  of  the  land, 
and  the  controversy  involved  tha 
question  of  the  death  of  the  son  and 
the  inheritance  of  the  father;  and  it 
is  to  be  presumed  that  it  was  found 
in  that  action  that  the  averments  of 
the  plaintiff's  petition  were  true.  The 
proceedings  in  partition,  so  far  as 
concerns  the  question  now  under  con- 
sideration, operated  the  same  as  a 
conveyance  of  the  land  from  the  son 
to  his  father.  Hoffman  v.  Stigers,  28 
Iowa  302.  It  is  to  be  remembered 
that  this  is  not  a  contest  between 
parties,  both  of  whom  claim  title  to 
the  land,  in  which  the  proceedings  in 
partition  are  attacked  for  fraud  or 
other  alleged  invalidity.  The  case  of 
Costello  v.  Burk,  63  Iowa  361  (19  N.  W. 
Rep.  247),  is  not  in  conflict  with  the 
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execution  of  a  deed,  which  is  a  link  in  the  plaintiff's  chain  of 
title,  by  reason  of  a  sale  made  on  the  authority  of  a  letter,  is 
admissible  in  evidence,  because  it  is  a  collateral  matter  not 
affecting  the  rights  of  the  defendant.1  If  a  judicial  proceed- 
ing is  a  link  in  the  chain  of  title,  a  copy  of  the  decree  and 
sheriff's  deed  is  admissible,  without  producing  the  remainder 
of  the  record,  if  the  decree  describes  the  land  and  orders  its 
sale.  But  if  the  decree  refers  to  the  bill  for  a  description,  the 
decree  alone  and  deed  is  not  sufficient,  even  though  the  latter 
has  an  accurate  description.2  If  a  judgment  is  a  link  in  a 
chain  of  title,  a  copy  of  it,  without  a  copy  of  the  prior  pro- 
ceedings, is  sufficient.     Its  merits  can  not  be  investigated.3 

Fraudulent  grantee — Creditor  of  grantor. — Suppose 
that  A  and  B  each  sues  C,  an  insolvent  person.  His  insolvency 
does  not  deprive  him  of  his  personal  liberty,  which  includes 
the  right  to  manage  his  own  business,  including  that  in  courts, 
as  he  may  think  best,  or  as  he  is  able.  Suppose  that  A  first, 
and  afterwards  B,  recovers  a  judgment,  and  that  each  causes 
the  same  tract  of  land  to  be  sold,  and  buys  it  in  himself,  and 
receives  a  sheriff's  deed.  Suppose  then  that  B  sues  A  to  set 
aside  his  deed  as  a  fraud  upon  the  creditors  of  C.  Each  may 
make  the  same  issue  against  the  other,  namely,  that  his  judg- 
ment was  unjust  and  obtained  by  collusion  with  C.  If  they 
both  succeed  on  that  issue,  B  will  be  defeated  because  his 
hands  are  not  clean.  If  A  does  not  attempt  to  prove,  or  can 
not  prove,  that  B's  judgment  is  collusive,  it  is  conclusive  of 
its  own  justness.  That  B's  judgment  conclusively  establishes 
the  fact  that  he  was  a  creditor  of  C  for  the  amount  recovered, 

views  above  expressed.    That  was  a  and  the  question  was  adjudicated  be- 

case  in  which  it  was  sought  to  prove  tween  the  parties  claiming  title." 

that  the  former  owner  of  the  land  was  1.  Koogler  v.   Huffman,  1  McCord's 

dead,  by  recitals  in  a  deed  made  by  Law  495. 

persons  claiming  to  be  his  heirs,  that  2.  Masters  v.  Varner,  5  Gratt.  (46 
he  was  dead,  and  the  persons  making  Va.)  168  (50  Am.  D.  114). 
the  deed  were  his  heirs.  This  was  no  3.  Baudin  v.  Roliff,  1  Martin  N.  S. 
more  than  the  mere  declaration  of  the  (La.)  165  (14  Am.  D.  181,  183).  Ac- 
grantors  in  the  deed.  In  the  case  at  cord,  Richardson  v.  Hobart,  1  Stewart 
bar,  all  the  parties  claiming  an  inter-  (Ala.)  500  (18  Am.  D.  70). 
est  in  the  land  were  before  the  court, 
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is  held  in  Alabama,1  New  York2  and  Tennessee;8  while 
in  Iowa,4  Louisiana,5  Maine6  and  Massachusetts7  it  is  ruled 
that  such  a  judgment  is  only  prima  facie  evidence  of  debt,  and 
that  it  may  be  controverted  on  the  merits.  I  think  the  latter 
cases  are  unsound  for  the  reasons  above  given.  One  case  in 
Alabama  holds  that  if  a  suit  is  pending  against  a  debtor  at  the 
time  he  gives  a  mortgage  to  a  third  person,  the  judgment  after- 
wards rendered  is  no  evidence  of  a  debt  in  a  suit  between  the 
judgment  creditor  and  the  mortgagee.8  I  think  this  case  is 
unsound.  The  creditor's  judgment  is  no  evidence  in  respect 
to  the  time  when  his  debt  accrued.9  So,  I  think  it  may  be 
safely  asserted  that  the  creditor's  judgment-roll  or  record  is  no 
evidence  against  the  defendant  that  any  allegation  contained  in 
the  pleadings  upon  which  his  judgment  is  based  is  true.  Thus, 
if  A  attaches  goods  as  B's  in  the  possession  of  C,  not  making 
C  a  party,  on  the  ground  that  B  disposed  of  them  with  intent 
to  defraud  creditors,  and  is  successful,  this  record  is  no  evi- 
dence, in  a  suit  between  A  and  C,  that  B  had  a  fraudulent  in- 
tent on  his  part  in  making  the  transfer  to  C.10 


1.  Hooper  v.  Pair,  3  Porter  401  (29 
Am.  D.  258) ;  Floyd  v.  Ritter,  56  Ala. 
356,  359;  Alabama  "Warehouse  Co.  v. 
Jones,  62  Ala.  550;  Pickett  v.  Pipkin, 
64  Ala.  520,  522. 

2.  Candee  v.  Lord,  2  N.  Y.  269  (51 
Am.  D.  294) ;  Burgess  v.  Simonson,  45 
X.  Y.  225,  229. 

3.  Mowry  v.  Davenport,  6  Lea  (74 
Tenn.)  80,  96. 

4.  Strong  v.  Lawrence,  58  Iowa  55 
(12  N.  W.  R.  74).  Accord,  Gottlieb 
v.  Thatcher,  34  Fed.  R.  435— may  show 
that  claim  wTas  paid. 

5.  Lanata  v.  Planas,  2  La.  Ann. 
544;  Fox  v.  Fox,  4  La.  Ann.  135; 
Pickett  v.  Bates,  3  La.  Ann.  627,  630— 
a  judgment  from  another  state. 

6.  Sidensparker  v.  Sidenspai'ker, 
52  Me.  481. 

7.  Goodnow  v.  Smith,  97  Mass.  69; 
Inman  v.  Mead,  97  Mass.  310,  314. 


8.  Troy  v.  Smith,  33  Ala.  469,  471— 
Rice,  C.  J.,  dissenting. 

9.  Marshall  r.  Croom,  60  Ala.  121. 

10.  Shores  v.  Doherty,  75  "Wis.  616 
(44  N.  W.  R.  747);  Goodwin  v. 
Snyder,  75  Wis.  450  (44  N.  W.  R. 
746).  In  this  case  the  court  said: 
"On  the  trial  the  defendant  offered  in 
evidence  the  full  records  in  the  at- 
tachment cases  in  which  the  goods 
were  taken,  including  the  affidavits 
of  the  plaintiffs  that  the  defendant 
had  conveyed  and  disposed  of  his 
property  with  intent  to  hinder  and . 
delay  his  creditors,  and  the  finding 
and  judgment  sustaining  the  attach- 
ments, on  the  trial  of  the  issue  on  the 
traverse  of  the  affidavits.  These  rec- 
ords, on  objection  of  the  plaintiff, were 
received  in  evidence  to  prove  the  fraud 
on  the  part  of  the  plaintiff's  vendor. 
The  court  not  only  admitted  the  rec» 
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Fraudulent  grantee — Creditor  having  judgment  against 
administrator  of  grantor. — If  a  creditor  of  a  decedent,  with 
a  judgment  against  his  administrator,  proceeds  against  a  fraud- 
ulent grantee  of  the  land  of  the  decedent,  the  cases  all  agree 
that  his  judgment  is  no  evidence  of  debt.1  This  is  because  the 
administrator  has  no  title  to  the  land,  and  would  not  have  any 
if  all  the  conveyances  made  by  the  decedent  should  be  annulled. 
If  the  question  was  whether  or  not  a  person  was  a  freeholder  in 
order  to  qualify  him  to  act  as  a  juror,  a  judgment  in  ejectment 


ords  for  that  purpose,  but  instructed 
the  jury  as  follows :  'Now,  that  you 
may  understand  the  precise  issue,  the 
case  has  already  been  tried  involving 
the  question  whether  or  not,  on  the 
part  of  the  attachment-defendant,  the 
transaction  was  for  the  purpose  of  hin- 
dering or  delaying  his  creditors.  That 
was  tried,  so  far  as  he  was  concerned, 
and  decided  by  the  court  that  it  was 
fraudulent  as  to  him ;  and  that  judg- 
ment, not  having  been  reversed  nor 
appealed  from,  stands  in  the  case,  so 
far  as  he  is  concerned,  as  a  valid 
judgment,  and  the  transaction  was 
fraudulent  and  void  so  far  as  he  was 
concerned.'  The  admission  of  this 
evidence,  so  impressed  upon  the  jury, 
was  clearly  erroneous.  To  impeach 
this  sale  for  fraud,  both  the  vendor's 
fraudulent  intent,  and  the  vendee's 
knowledge  of  it,  must  be  shown. 
Hopkins  v.  Langton,  30  "Wis.  379. 
The  issue  in  this  case  involves  both 
of  these  propositions,  and  both  must 
be  proved  to  impeach  the  sale.  Ad- 
mitting this  record  as  conclusive 
proof  that  the  first  proposition  is 
true,  leaves  the  other  proposition  only 
to  be  proved.  This  took  away  more 
than  half  of  the  defendant's  burden 
of  proof.  It  left  him  to  prove  only 
that  the  plaintiff  knew  that  his  ven- 
dor intended  to  defraud.  The  ven- 
dor's fraud  was  proved  in  these  other 


cases  in  which  the  plaintiff  was  not  a 
party  and  yet  he  is  held  bound  by  the 
adjudication.  The  plaintiff  was  not  a 
party  in  those  cases,  and  could  not 
be.  Howitt  v.  Blodgett,  61  Wis.  376 
(21  N.  W.  Rep.  292) .  The  defendant  in 
those  cases  is  not  a  party ,_to  this.  Hav- 
ing assumed  that  he  intended  to  de- 
fraud, and  held  that  no  proof  was  nec- 
essary of  that  fact,  because  it  was  al- 
ready established  in  the  attachment 
cases,  the  jury  might  easily  presume, 
without  other  proof,  that  the  plaintiff 
knew  it.  It  was  incumbent  upon  the 
plaintiff,  and  his  right,  in  defense  of 
his  property  in  this  suit,  to  prove  that 
the  attachment-defendant  did  not 
intend  to  defraud  his  creditors  by  this 
sale  to  him,  but  this  right  is  denied 
him.  He  can  show  nothing  to  im- 
peach that  judgment.  That  question 
is  disposed  of,  and  is  out  of  the  case ; 
and  the  plaintiff  is  bound  by  an  ad- 
judication to  which  he  was  not  a 
party.  The  plaintiff  has  never  had 
his  day  in  court  on  that  most  import- 
ant question  in  his  case,  and  his  right 
to  try  it  is  denied  him." 

1.  Willett  v.  Malli,  65  Iowa  675, 
679  (22  N.  W.  R.  922) ;  Alexander  v. 
Quigley,  2  Duvall  (63  Ky.)  399,  405 ; 
McDowell  v.  Goldsmith,  24  Md.  214, 
232;  Sharpe  v.  Freeman,  45  N.  Y.  802, 
805. 
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between  him  and  a  stranger  might  be  competent  evidence  to 
show  that  he  was  or  was  not.     So  if,  in  a  trial  between  A  and 

B,  it  becomes  relevant  to  prove  that  C,  a  witness,  is  indebted 
to  D,  that  may  be  shown  by  a  judgment  in  favor  of  D  against 

C,  although  they  are  both  strangers  to  the  cause. 
Partnership  adjudicated. — A   judgment   between    A  and 

B  determining  that  they  are  partners  does  not  bind  third  per- 
sons.1 And  in  a  suit  between  A  and  C,  a  judicial  determina- 
tion that  A  has  a  copartnership  interest  in  specified  property 
with  B,  is  no  evidence  of  the  truth  of  that  matter  either  for  or 
against  B.2  So,  in  an  action  against  A  for  conversion,  based 
upon  the  theory  that  he  had  obtained  the  goods  by  falsely  al- 
leging that  C  was  his  partner,  a  judgment  between  A's  assignee 
and  C  deciding  that  C  wras  a  partner  with  A,  is  not  admissible 
on  behalf  of  A.8  In  an  old  case,  A  sued  B  for  an  accounting 
as  a  partner,  and  B  denied  the  partnership,  which  question 
was  submitted -to  a  jury  who  found  that  they  were  partners 
from  September  29,  1791,  to  January  22,  1793.  This  verdict 
wras  held  by  Lord  Kenyon  to  be  competent  evidence  against  B 
to  prove  his  partnership  writh  A  on  November  26,  1792,  in  a 
suit  against  him  by  C,  an  alleged  creditor  of  the  firm.4  I 
think  the  case  is  unsound. 

Prescriptive  right. — A  verdict  and  judgment  between  third 
persons  is  evidence  to  prove  a  prescriptive  right.  A  user  of 
sufficient  length  to  create  a  presumption  must  first  be  proved; 
and  then,  in  aid  of  that,  the  verdict  or  judgment  is  admissible.5 
In  a  civil  suit  in  England  on  behalf  of  the  government  to  com- 
pel the  defendants  to  repair  sea  walls,  an  order  of  the  commis- 
sioners of  sewers,  one  hundred  years  old,  requiring  the  land 
owners  to  repair  sea  walls,  is  competent  evidence.6 

Reputation. — If  reputation  is  evidence,  as  it  is  on  a  ques- 
tion of  boundary  between  manors,7  or  the  right  to  conduct  a 

1.  McDonald    v.     Matney,    82   Mo.  5.  Fowler  v.  Savage,  3  Conn.  90. 
358,  363.  6.  The  Queen    v.   Leigh,   10  Ad.  & 

2.  Lloyd  v.  Tracy,  53  Mo.  App.  175.  El.  398,  411. 

3.  De  Graff   v.  Hovey,  16  Abb.  Pr.  7.  Brisco    v.   Lomax,  8   Ad.  &  El. 
120.  198,  210. 

4.  Whately    v.     Menheim,    2   Espi- 
nasse608  (A.  D.  1798). 
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public  ferry,1  a  judgment  touching  the  same  right,  although 
between  other  parties,  is  competent  evidence.  In  a  suit  by  a 
slave  to  recover  her  freedom  on  the  ground  that  her  ancestors 
were  Indians,  a  verdict  and  judgment,  in  a  suit  between  her 
and  a  stranger,  that  her  maternal  aunt  was  descended  from 
Indian  ancestors,  is  competent  evidence  to  be  considered, 
because  such  relationship  can  be  established  by  hearsay.2 

§  4G0.   Administrator — Administrator    de    bonis  non. — At 

common  law  there  was  no  privity  between  an  administrator 
and  the  administrator  de  bonis  non.  They  were  treated  the 
same  as  two  successive  agents.  Each  accounted  to  the  princi- 
pal for  what  he  did,  and  had  nothing  to  do  with  the  other. 
The  latter  simply  took  up  the  estate  where  the  former  left  off.8 
But  in  Alabama,  if  a  decree  is  recovered* against  the  personal 
representative  of  a  deceased  administrator  and  the  surety  on 
his  bond,  which  the  latter  pays,  and  then  sues  the  administra- 
tor de  bonis  non  of  his  principal,  the  decree  is  evidence  to  show 
his  relationship  and  the  amount  of  his  claim,  although  fixed 
by  consent.  The  court  admits  that  there  is  no  technical  privity 
between  the  administrator  and  his  successor,4  but  holds  that 
the  decree  is  a  completed  act,  like  a  claim  put  in  judgment  or 
admitted  in  writing,  which  binds  all  persons  in  interest  and 
their  successors.5  If  the  common  law  was  then  in  force  in  that 
state,  the  decision  would  seem  to  be  unsound.  A  statute  of 
North  Carolina  makes  an  administrator  de  bonis  non  a  privy  to 
his  predecessor  in  office,  and  hence  a  judgment  against  the  lat- 
ter is  conclusive  on  him.6 

§  461.   Administrator — Creditors    of    decedent. — Although 
an  administrator  does  not  represent  the  creditors  of  the  estate, 

1.  Pirn  v.  Curell,  6  M.  &  W.  234,  3.  United  States  v.  Walker,  109  U. 
2W.    This  rule  does  not  apply  to  an     S.  258. 

award.     Wenman  v.  Mackenzie,  5  El.  4.  Thomas  v.   Sterns,   33   Ala.  137, 

&  Bl.  447  (85  E.  C.  L.  445) .  143. 

2.  Vaughan  v.  Phebe,  1  Martin  and  5.  Martin  v.  Ellerbe,  70  Ala.  326, 339. 
Yerger  (8  Tenn.)  1  (17  Am.  D.  770,  6.  Thompson  v.  Badham,  70  N.  C. 
780),  relying  upon  Pegram  v.  Isabell,  141. 

2  Hen.  &  M.  (12  Va.)  193. 
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yet  a  judgment  against  him,  unless  obtained  by  collusion,  is 
binding  on  them  in  the  distribution  of  the  assets  for  the  same 
reason  that  such  a  judgment  against  any  debtor  concludes  his 
creditors,  namely:  They  must  derive  their  title  to  his  prop- 
erty through  him,  and  whatever  binds  him  binds  them.  Thus, 
if  during  the  pendency  of  an  action  by  an  attorney  for  services 
rendered  in  procuring  a  judgment,  the  defendant  dies  and  his 
administrator  is  substituted,  and  a  judgment  is  afterwards  ren- 
dered for  the  plaintiff  and  declaring  it  a  lien  on  the  original 
judgment  so  procured,  it  will  bind  the  creditors  of  the  dece- 
dent.1 

§  462.  Administrator — Decedent. — The  privity  between  the 
decedent  and  his  administrator  is  perfect,  as  the  latter  derives 
all  his  rights  through  the  former.  Thus,  if  a  person  is  sued 
on  a  claim,  a  judgment  against  him  binds,2  and  one  in  his 
favor  bars  a  suit  against,3  his  administrator.  So,  if  a  person 
contests  a  claim  in  his  lifetime  on  the  ground  of  usury  and  is 
defeated,  his  administrator  can  not  contest  it  anew.4 

§  463.  Administrator — Distributees. — If  the  title  to  goods 
is  determined  between  the  administrator  and  an  adverse  claim- 
ant, the  distributees  are  bound.5  But  if  an  administrator,  as 
such,  recovers  slaves  of  a  third  person,  he  may  show,  in  a  suit 
by  distributees  of  the  estate,  that  the  slaves  belonged  to  him 
individually.6  A  decree  against  distributees,  in  a  suit  by  them 
to  recover  alleged  assets  of  their  ancestor,  will  bar  a  suit  for 
the  same  purpose  by  an  administrator  of  the  ancestor,  if  there 
are  no  debts  and  if  the  recovery  would  enure  solely  to  the  benefit 
of  the  distributees.7  On  a  bill  to  enjoin  the  collection  of  a 
judgment  recovered  by  an  administrator  de  bonis  non  against 
an  administrator,  upon  the  ground  that  the  amount  had  been 

1.  Blankenbaker  v.  Bank  of  Com-  4.  Succession  of  Wilson,  12  La.  Ann. 
nierce,  85  Ind.  459.  591. 

2.  Matter  of  Lyman,  67  N.  Y.  Supr.  5.  Head  v.  Perry,  1  T.  B.  Mon.  (17 
(60  Hun)  82 ;  Eogers  v.  Kimsey,  101  Ky.)  253,  255. 

N.  C.  559  (8  S.  E.  R.  159)— an  execu-        6.  Gwynn  v.  Hamilton,  29  Ala.  233, 
tor.  236. 

3.  Foltz  v.  Prouse,  15  111.  434.  7.  Manly  v.  Kidd,  33  Miss.  141,  14V. 
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paid  by  the  administrator  to  a  sole  distributee,  the  latter,  being 
also  made  a  defendant,  allowed  a  decree  pro  confesso  to  go 
against  him,  which  was  an  admission  that  he  had  been  paid, 
as  charged  ;  but  this  decree  was  held  to  be  no  evidence  as 
against  the  administrator  de  bonis  non  to  show  when  the  pay- 
ment was  made,  because  its  validity  depended  on  the  time;  and 
in  that  case  the  interests  of  the  administrator  de  bonis  non  and 
the  distributee  were  adverse.1  In  a  proceeding  by  creditors  of 
an  estate  against  the  administrator  to  compel  him  to  account 
for  moneys  received,  a  decree  fixing  the  amount  in  his  hands 
does  not  bind  the  distributees  who  were  not  parties,  and  in  a 
new  proceeding  they  may  show  that  he  received  a  greater  sum. 
The  court  said  the  first  proceeding  was  not  one  to  surcharge 
and  falsify,  to  which  all  persons  in  interest  are  parties  and 
bound.2 

Lands. — A  rule  was  issued  against  a  sheriff  to  show  cause 
.  why  he  should  not  apply  the  proceeds  of  lands  of  a  decedent 
upon  a  judgment  rendered  against  him  in  his  lifetime,  which, 
upon  the  return  made,  was  sent  to  a  referee  who  reported  a 
certain  amount  due.  The  administrator  having  filed  exceptions 
upon  the  ground  that  it  was  all  paid,  a  decree  overruling  the 
exceptions  and  confirming  the  report  did  not  bind  the  credi- 
tors and  distributees  who  were  not  parties,  because  the  admin- 
istrator did  not  represent  them  in  regard  to  the  land.3 

§  464.  Administrator — Donee. — A  decree  against  an  adminis- 
trator is  no  evidence  of  the  debt,  in  a  proceeding  in  equity 
against  a  .donee  of  the  decedent  to  subject  the  gift  to  its  pay- 
ment.4 Nor  is  a  judgment  against  the  administrator  any  evi- 
dence of  debt  as  against  a  donee  of  slaves  made  by  decedent  in 
his  lifetime.5 

§  465 .   Administrator — Heir. — Personalty. — So  far  as  the  per- 

1.  Johnson  v.  Longmire,  39  Ala.  143,  4.  Dozier  v.  Dozier,  1  Dev.  &  Bat. 
148.  Eq.  96. 

2.  Hurt  v.  West,  87  Va.  78  (12  S.  E.  5.  Richard  v.  Porter,  6  T.  B.  Mon. 
R.  141).  (22Ky.)l. 

3.  Mauldin  v.  Gossett,  15  S.  C.  565, 
578. 


928  PARTIES,   PRIVIES    AND    STRANGERS. 

sonal  estate  of  a  decedent  is  concerned,  it  does  not  technically 
descend  to  the  heirs,  but  passes  to  the  administrator  or  execu- 
tor, through  whom  they  take  as  distributees.  Hence,  in  regard 
to  that  part  of  the  estate,  the  privity  between  them  and  him  is 
complete.  Thus,  one  having  conveyed  land  upon  the  agree- 
ment that  the  grantee  should  pay  a  mortgage  debt  or  reconvey 
and  then  having  died,  his  cause  of  action  against  the  grantee 
for  failure  to  comply  with  the  agreement,  passed  to  his 
administrator;  and,  in  a  suit  by  him  against  the  grantee  based 
on  that  failure,  a  decree  that  the  rights  of  the  grantee  "be  for- 
ever foreclosed,"  and  that  the  title  be  decreed  to  be  in  the  heirs, 
is  binding  on  them.1  So,  if  an  estate  has  no  debts,  a  suit  by 
the  administrator  for  the  benefit  of  the  heirs  will  be  barred  by 
a  judgment  against  them.2  But  if  a  person  gives  a  book  show- 
ing deposits  in  a  bank  to  a  third  person,  to  hold  for  two  heirs, 
the  fact  that  his  administrator,  in  a  suit  by  the  other  heirs,  is 
compelled  to  include  these  deposits  in  his  inventory  as  assets, 
does  not  bar  the  two  heirs,  who  were  not  parties,  from  showing 
that  they  were  a  valid  gift  to  them.3  A  decree  of  a  probate 
court  that  an  estate  is  insolvent  does  not  bind  an  heir  who  was 
not  a  party.4     In  a  suit  by  A  against  the  heirs  and  administra- 


1.  Connolly  v.  Connolly,  26  Minn,  statute  required  notice  to  be  given  only 
350  (4  N.  W.  R.  233) .  to  creditors.    Code,  §  2226.    The  bill 

2.  Hardaway  v.  Drummond,  27  Ga.  avers  that  the  appellees  "had  no  sort 
221  (73  Am.  D.  730).  of  notice  nor  knowledge  of  the  report 

3.  Hill  v.  Stevenson,  63  Me.  364  (18  or  decree  of  insolvency  or  of  the  set- 
Am.  R.  231).  tlement  when  made,  till  a  few  days 

4.  Kilgore  v.  Kilgore,  —  Ala.  —  (15  ago" — prior  to  filing  the  bill.  Section 
S.  R.  897).  The  court  said:  "In  the  2228  of  the  code  provides  that  "any 
proceeding  in  the  probate  court  to  de-  creditor,  or  other  person  interested  in 
clare  this  estate  insolvent,  the  appel-  the  estate,  may  make  an  issue  as  to 
lees  were  not  parties,  and  there  was  the  correctness  of  such  report"  of  in- 
no  statute  requiring  them  to  be  made  solvency,  and  have  the  same  tried  by 
parties.  The  administrator,  in  filing  a  jury.  But,  it  is  plain,  if  an  heir  in- 
his  report,  purporting  to  be  and  treat-  tervenes  for  any  such  purpose,  as  he 
ed  by  the  court  as  a  report  of  the  in-  may,  he  must  do  so  voluntarily,  on 
solvency  of  the  estate  did  not  give  such  information  of  the  proceedings 
a  list  of  the  heirs  of  the  intestate  as  he  may  chance  to  pick  up.  Neither 
(Code,  §  2224),  nor  was  notice  requir-  the  court  nor  the  administrator  is  re- 
ed to  be  given,  or  given,  to  them,  quired  to  give  him  any  notice.  Touch- 
of    the    filing   of    the    report.      The  ing  such  a  proceeding  as  respects  heirs, 
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tor  of  B,  an  adjudication  that  certain  funds  with  which  B  paid 
for  a  house  and  lot  were  held  in  trust  for  A,  is  conclusive  in 
his  favor  in  a  proceeding  to  recover  the  unpaid  balance  against 
B's  administrator.1 

§  466.  Administrator — Heir — Real  estate. — The  real  estate 
of  a  decedent  descends  directly  to  the  heirs,  and  the  interest  of 
the  administrator  is  in  the  nature  of  a  naked  conditional  pow- 
er, namely:  He  has  the  right  to  sell,  if  necessary  to  pay 
debts.  Hence,  the  privity  between  him  and  the  heirs  in  re- 
spect to  it  is  slight  or  none  at  all.  That  there  is  no  privity  in 
such  cases,  and  that  a  judgment  against  the  administrator  is 
no  evidence  of  a  debt  as  against  them  in  a  proceeding  to  sell 
land  to  make  assets  with  which  to  pay  it,  is  held  in  Alabama, 
Maryland,  New  York,  Virginia  and  West  Virginia  ;2  while  in 
Illinois,  Indiana,  Iowa,  Kentucky,  Louisiana,  Mississippi, 
Pennsylvania,  South  Carolina  and  Tennessee,  the  rulings  are 


devisees  or  legatees,  we  have  held 
that  'a  decree  of  insolvency  in  the 
court  of  probate  merely  ascertains,  as 
between  the  personal  representative 
and  the  creditors,  the  status  of  the 
estate,  and  its  operation  is  to  transfer 
to  the  court  of  probate  exclusive  ju- 
risdiction of  all  claims  against  the 
estate — claims  of  creditors,  of  course, 
not  the  claims  of  legatees  or  next  of 
kin,  for  the  whole  proceeding  is  found- 
ed on  the  fact  that  the  assets  are  in- 
sufficient for  the  payment  of  the  debts 
to  which  they  are  primarily  liable. 
There  are  no  other  parties,  or  were  not 
under  the  statute  existing  when  this 
decree  was  rendered,  than  the  personal 
representatives  and  the  creditors.  As 
to  the  next  of  kin,  or  legatees,  the 
record  is  res  inter  alios  acta,  not  affect- 
ing their  rights,  and  not  evidence 
against  them  of  any  fact  as  ascertained 
by  it.'  Handle  v.  Carter,  62  Ala.  95, 
103;  McGuire  v.  Shelby,  20  Ala.  456; 
State  Bank  v.  Ellis,  30  Ala.  478;  Ed- 

59 


wards  v.  Gibbs,  11  Ala.  292 ;  Lambeth  v. 
Garber,6Ala.  870." 

1.  Thomas  v.  Merry,  113  Ind.  83,  91 
(15  N.  E.  R.  244). 

2.  Lehman  v.  Bradley,  62  Ala.  31 ; 
Scott  v.  Ware,  64  Ala.  174, 183 ;  Starke 
v.  Wilson,  65  Ala.  576;  Gaither  v. 
Welch,  3  Gill  &  J.  259,  263;  Duvall  v. 
Green,  4  Harris  &  J.  270;  Dorsey 
v.  Hammond,  1  Bland's  Ch.  463 ;  Post 
v.  Mackall,  3  Bland's  Ch.  486,  499; 
Osgood  v.  Manhattan  Company,  3 
Cowen  612 ;  Dale  v.  Rosevelt,  1  Paige 
35;  Kent  v.  Kent,  1  Hun  (8  N.  Y. 
Supr.)  529;  Daingerfield  v.  Smith,  83 
Va.  81  (1  S.  E.  R.  599) ;  Laidley  v. 
Kline,  8  W.  Va.  218,  230;  Merchants' 
Nat.  Bank  v.  Good,  21  W.  Va.  455, 
462— same  person  was  administrator 
and  heir;  Saddler  v.  Kennedy,  26  W. 
Va.  636 ;  Board  v.  Callihan,  33  W.  Va. 
209  (10  S.  E.  R.  382) ;  McKay  v.  Mc- 
Kay, 33  W.  Va.  724  (11  S.  E.  R. 
213). 
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that  it  is  prima-facie  evidence,1  and  in  North  Carolina  that  it  is 
conclusive.2 

Heirs  defend  administrator. — If  the  heirs  defend  a  suit 
against  an  administrator,  they  are  concluded  by  the  judgment 
when  he  files  a  petition  for  an  order  to  sell  land  to  raise  assets 
to  pay  it.3 

Insolvency. — A  decree  of  insolvency  merely  ascertains  the 
status  of  the  estate  as  between  the  administrator  and  the  cred- 
itors, and  transfers  to  the  probate  court  all  claims  against  the 
estate ;  but  it  is  no  evidence  against  the  heirs  or  legatees  of  any 
fact  on  which  it  is  founded.4  So,  if  a  mortgagor  dies  pending 
a  suit  to  foreclose,  and  the  suit  is  revived  against  his  adminis- 
trator and  sole  devisee,  and  a  decree  of  foreclosure  is  rendered; 
and,  in  the  meantime,  the  heirs  commence  a  suit  to  set  aside 
the  probate  of  the  will,  which  is  afterwards  successful,  the 
rights  of  the  devisee  are  destroyed  and  the  heirs  are  not  bound 
by  the  foreclosure  against  him  and  the  administrator.5  In 
a  suit  to  foreclose  a  mortgage  in  which  the  mortgagor  pleaded 
insanity  and  then  died,  his  administrator  being  substituted  as 
sole  defendant,  the  judgment  in  favor  of  the  mortgagee,  after 
a  contest,  binds  the  heirs  on  that  issue.6  But  if  the  purchaser 
of  land  from  an  administrator  brings  an  action  to  recover  it 
from  a  stranger,  a  judgment  for  the  defendant  because  the  ad- 
ministration was  a  nullity,  is  no  bar  to  an  action  by  the  heirs 
to  recover  the  same  land.7 

1.  Hopkins  v.  McCann,  19  111.  113;  3.  Mchola  v.  Day,  32  N.  H.  133  (64 
Cole  v.  Lafontaine,  84  Ind.  446,  450;     Am.  D.  358). 

Willettv.  Malli,  65  Iowa  675  (22  N.W.  4.  Randle  v.  Carter,  62  Ala.  95,  103. 

R.  922) ;  Hopkins  v.  Stout,  6  Bush  (69  5.  Hunt  v.  Acre,  28  Ala.  580,  593. 

Ky.)  375,  381;  Ford  v.  Newcomer,  14  6.  Harsh  v.  Griffin,  72  Iowa  608  (34 

La.   Ann.    706;  Yandell  v.   Pugh,  53  N.  W.  R.  441). 

Miss.    295;    Champion  v.   Cayce,   54  7.  Armstrong    v.   Oppenheimer,   84 

Miss.  695,  697;  Steele  r.  Lineberger,  Tex.  365  (19  S.  W.  R.  520).  The  court 

59  Pa.  St.  308,  313 ;  Vernon  v.  Yalk,  2  said:     "We  are  referred  by  the  appel- 

Hill's  Ch.  (S.  C.)  257 ;  Wilson  v. Kelly,  lee  to  his  plea  of  res  judicata.    This  is 

19  S.  C.  160;  Woolridge  v.  Page,  1  Lea  founded  upon  the  following  facts:     It 

(69  Tenn.)  135;  Buntyn  v.  Holmes,  9  appears  that  in  1883  one  Crooms  ap- 

Lea  (77  Tenn.)  319.  plied  for  and  received  from  the  county 

2.  Speer  v.  James,  94  N.  C.  417;  court  temporary  letters  of  administra- 
Proctor  v.  Proctor,  105  N.  C.  122  (10  S.  tion  on  the  estate  of  the  ancestor  of 
E.  R.  1036).  plaintiffs,    and   to   whose  estate    the 
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Revivor. — If,  in  a  suit  to  set  aside  a  sale  of  land,  the  de- 
fendant dies,  and  it  is  revived  against  his  administrator  alone, 
his  heirs  are  not  bound  by  the  decree.1 

Statutes. — The  administrator  represents  the  heirs  in  Cali- 
fornia, and  if  he  sues  in  ejectment  and  is  defeated,  they  are 
bound.2  So  in  Texas,  the  administrator  of  the  husband  has 
authority  to  recover  the  whole  community  estate  of  the  de- 
ceased husband  and  wife  without  joining  the  heirs  of  either  ; 
but  a  judgment  against  him  does  not  bar  the  heirs  of  the  wife 
from  recovering  their  share.3 

§  467.  Administrator,  heir — Judgment  against  heir,  how 
afiects  administrator. — A  judgment  against  the  heirs  does  not 
conclude  the  administrator.4  Thus,  a  person  died  leaving 
his  widow  the  sole  heir.  A  stranger,  who  was  in  the  posses- 
sion of  a  tract  of  land  belonging  to  the  decedent,  sued  her  as 
sole  heir,  to  compel  her  to  execute  a  conveyance  in  accordance 
with  a  parol  contract  with  the  decedent.  An  adjudication 
after  a  trial  on  the  merits,  that  such  a  contract  was  made,  and 
that  she  should  convey  the  undivided  two-thirds  to  him,  but 
was  entitled  to  hold  the  other  one-third  as  widow,  bars  her,  as 
administratrix,  from  denying  that  there  was  such  a  contract, 
in  a  suit  by  him  against  the  estate  to  recover  the  value  of  the 
one-third  of  the  land  held  by  her  as  widow.5  So,  if  the  de- 
land  in  controversy  belonged.  In  no  way  be  bound  by  a  proceeding 
process  of  administration,  the  land  illegally  had  by  him." 
was  sold  at  administrator's  sale,  and  1.  Early  v.  Garland,  13  Grattan  (54 
was  purchased  by  one  Hill,  who  took     Va.)  1,  11. 

an  administrator's  deed,  and  conveyed        2.  Cunningham  v.    Ashley,  45  Cal. 
to    Dull,  who    brought    suit    against    485. 

Drake  and  others,  who  were  in  pos-  3.  Rudd  v.  Johnson,  60  Tex.  91,  93. 
session,  including  the  vendor  of  de-  4.  Dorr  v.  Stockdale,  19  Iowa  269. 
fendants  in  this  suit.  The  district  5.  Puterbaugh  v.  Puterbaugh,  7  Ind. 
court,  and,  on  appeal,  the  supreme  App.  280  (33  N.  E.  R.  808).  The  court 
court,  held  tlie  administrator's  deed  a  said:  "On  the  trial,  over  objection  of 
nullity,  because  the  administration  appellant,  the  court  allowed  appellee 
itself  was  void,  and  that  the  plaintiff  to  introduce  in  evidence  the  pleadings 
Dull  could  take  nothing  by  his  suit,  and  judgment  in  the  former  action 
There  was  certainly  no  privity  of  any  between  appellee  and  said  Margaret; 
kind  between  the  heirs  and  the  so-  and  then,  in  relation  thereto,  the  court 
called  administrator.     They  could  in     gave   the  jury  the  following  instruc- 
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fendant  dies  during  the  pendency  of  ejectment,  and  his  heirs 
are  substituted  as  defendants,  a  recovery  against  them  is  evi- 


tion :  'In  support  of  the  second  para- 
graph of  the  complaint,  the  plaintiff 
has  introduced  in  evidence  the  record 
in  the  case  of  Horace  Puterbaugh  v. 
Margaret  Puterbaugh,  made  in  the 
Cass  circuit  court.  If  the  juiy  find 
from  the  evidence  that  Margaret  Put- 
erbaugh was  sole  heir  of  Henry  Put- 
erbaugh, deceased;  that  the  debts, 
except  the  one  in  controversy,  have 
been  paid  against  the  estate ;  and  that 
she  is  administratrix  of  that  estate, 
and  the  sole  beneficiary — then  I  charge 
you,  that  by  such  record  it  is  conclus- 
ively settled  that  there  was  a  contract 
between  the  plaintiff  and  the  deceased, 
Henry  Puterbaugh,  for  the  entire  80 
acres  of  land;  that  Horace  Puter- 
baugh, the  plaintiff,  had  fully  per- 
formed his  part  of  the  contract  at  the 
time  of  the  death  of  Henry  Puter- 
baugh, and  was  entitled  to  a  deed,  in 
fee-simple,  for  the  whole  80  acres  of 
land ;  that  Henry  Puterbaugh  died, 
failing  to  make  the  deed,  and  that  the 
defendant,  Margaret  Puterbaugh,  as 
the  heir  at  law  of  Henry  Puterbaugh, 
and  as  his  widow,  refused  to  perform 
the  contract,  and  claimed  her  undi- 
vided one-third  part  of  the  land, 
which  was  set  off  to  her  in  fee-simple 
in  that  case ;  that  by  such  record  it  is 
conclusively  settled  that  there  has 
been  a  failure  of  contract  upon  the 
part  of  the  deceased,  and  that  the  plain- 
tiff is  entitled  to  recover  upon  the  sec- 
ond' paragraph  of  the  complaint  the 
damages  accruing  to  him  by  reason  of 
such  failure.'  The  evidence  tended 
strongly  to  support  the  proposition 
that  Margaret  was  the  sole  and 
only  heir,  and  that  all  the  debts, 
except  the  one  in  suit,  had  been  paid. 
The  record  was  admissible  as  tending 
to  prove  the  averment  that  appellee 


had  been  deprived  of  a  one-third  inter- 
est in  the  land.  It  was  undoubtedly 
binding  and  conclusive  on  both  par- 
ties as  to  all  matters  which  it  embraced. 
The  material  and  serious  question  is, 
was  it  conclusive  between  appellee 
and  the  administratrix?  In  other 
words,  is  the  estate  of  Henry  Puter- 
baugh, represented  by  her  in  the 
fiduciary  capacity  as  administratrix, 
under  the  circumstances  of  the  case 
to  which  attention  is  called  in  the 
instruction,  conclusively  bound  by  the 
record  and  proceedings  in  the  action 
against  Margaret  in  her  personal  ca- 
pacity alone,  as  widow  and  heir?  The 
questions  arising  on  this  instruction 
have  been  ably  and  elaborately  ar- 
gued, and  many  authorities  have  been 
cited. 

"Counsel  for  appellant  insist  that 
'the  relation  she  sustained  to  the  two 
causes  was  wholly  dissimilar.  It  is 
purely  an  accidental  circumstance  that 
the  name  of  the  heir  and  widow,  and 
of  the  administratrix,  are  the  same, 
or  that  they  are  the  same  person.  No 
act  of  one  could  bind  the  other,'  etc. 
The  general  rule  is  correctly  stated  in 
the  opinion  written  by  Chief-Justice 
Elliott  in  the  case  of  Wilson  v.  Peelle, 
78  Ind.  384,  in  which  the  court  says : 
'It  is  a  familiar  rule  that  a  judgment 
binds  only  parties  and  privies,  and 
this  elementary  rule  applies  here.' 
Does  'this  elementary  rule'  apply  in 
this  case?  Freeman,  in  his  valuable 
work  on  Judgments,  says:  'If  the 
heir  is  also  executor  or  administrator 
he  represents  in  his  two  capacities  the 
interests  of  one  and  the  same  person, 
and  has  full  opportunity,  in  a  suit 
against  himself  as  the  personal  repre- 
sentative, to  protect  his  rights  as  suc- 
cessor to  the  realty.     There  is  no  rea- 
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dence  of  plaintiff's  right  to  recover  mesne  profits  from  the  ad- 
ministrator.1 

§  468.  Administrator — Joint  debtor. — A  recovery  against 
one  joint  debtor  is  no  evidence  against  the  administrator  of  the 
other.2 

Legatee. — A  decree  adjudicating  the  validity  and  amount 
of  a  debt  in  proceedings  in  insolvency  in  the  probate  court  is 
prima  facie  evidence  against  a  legatee.3 

Surviving  partner. — A  judgment  against  a  surviving  part- 
ner is  no  evidence  of  debt  in  a  suit  against  the  administrator 


son  why  one  so  situated  should  have 
the  right  to  be  twice  heard  upon  the 
same  controversy ;  and  a  judgment 
against  him,  as  administrator,  estab- 
lishing a  claim  against  the  estate, 
should  conclude  him  as  heir.'  Sec- 
tions 163,  173.  To  the  same  effect  are 
Stewart  v.  Montgomery,  23  Pa.  St.  410; 
Boykin  v.  Cook,  61  Ala.  472;  Valen- 
tine v.  Mahoney,  37  Cal.  389;  Stod- 
dard v.  Thompson,  31  Iowa  80;  Burns 
v.  Gavin,  118  Ind.  320  (20  N.  E.  Rep. 
790")  ;  Palmer  v.  Hayes,  112  Ind.  289 
(13  N.  E.  Rep.  882);  Montgomery  v. 
Vickery,  110  Ind.  211  (11  N.  E.  Rep. 
38).  No  case  has  been  cited  in  which 
the  exact  question  here  presented  has 
been  decided.  The  former  action  in 
this  case  was  against  the  heir.  The 
present  action  is  against  the  adminis- 
tratrix, representing  the  estate.  Sup- 
pose the  result  in  the  other  case  had 
been  that  the  alleged  contract  between 
appellee  and  Henry  Puterbaugh  had 
not  been  made.  Could  he  have  re- 
newed the  contest  by  making  it 
the  basis  of  a  claim  against  the 
estate?  It  occurs  to  us  that  if  Mar- 
garet Puterbaugh  had  defeated  him 
on  such  ground  in  that  action  he 
could  not  recover  in  this.  If,  on 
such  a  result,  he  would  have  been 
estopped,  'why,  then,  should  not  the 
defendant  be  precluded  from  gainsay- 


ing the  decisiveness  of  the  result? 
Equality  of  right  in  our  courts  of  jus- 
tice is  at  the  very  foundation  of  Amer- 
ican jurisprudence.'  Stewart  v.  Mont- 
gomery, supra.  If,  on  the  facts  stated 
in  the  authorities  cited,  the  judgment 
against  the  administrator  conclusively 
binds  him  as  heir,  we  are  unable  to 
see  why,  under  the  circumstances  of 
this  case,  the  judgment  against  Marg- 
aret Puterbaugh,  as  heir,  does  not 
conclusively  bind  her  as  administra- 
trix. If  there  were  any  creditors, 
persons  or  heirs  interested  in  the  es- 
tate, or  in  the  result  of  this  litigation, 
the  rule  would  undoubtedly  be  differ- 
ent. In  this  case,  however,  the  sole 
and  only  person  who  has  any  interest 
in  the  result  of  the  litigation,  or  in  the 
estate,  is  Margaret  Puterbaugh;  and 
in  a  former  action  between  herself 
and  appellee,  the  question  in  issue  as 
to  the  nature  and  character  of  the 
contract  with  Henry  Puterbaugh,  rel- 
ative to  the  land,  has  been  litigated 
and  adjudicated  ;  and  our  conclusion 
is  that,  as  applicable  to  the  facts  in 
this  case,  the  court  did  not  err  in  giv- 
ing the  instruction  quoted." 

1.  Moltonu.  Miller,  3  Hawks  (N.  C.) 
490. 

2.  Smith  v.  Ballantyne,  10  Page,  101. 

3.  Randle  v.  Carter,  62  Ala.  95. 
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of  a  deceased  partner.1  A  and  B  as  partners  brought  a  suit  to 
foreclose  a  second  mortgage.  During  its  pendency  B  died,  and 
A  proceeded  to  foreclose.  He  also  paid  the  interest  on  the  first 
mortgage,  for  which  he  afterwards  sued  the  executor  of  B.  It 
was  held  that  the  proceedings  and  decree  in  foreclosure  did  not 
bar  the  executor  from  showing  that  A  and  B  had  dissolved 
partnership  after  that  suit  was  commenced  and  before  the  death 
of  B.2 

Widow. — A  judgment  against  the  administrator  is  no  evi- 
dence of  debt  against  the  widow.3 

§  4G9.  Administrators  in  different  nations  or  states. — There 
is  no  privity  between  administrators  of  the  same  decedent  ap- 
pointed in  different  nations,4  or  in  different  states  of  the  Union.5 
Thus,  if  one  sues  an  executor  in  England  to  establish  the  fact 
that  he  is  a  devisee,  a  decree  against  him  does  not  bar  him 
from  suing  the  same  person  as  an  executor  in  Pennsylvania  to 
establish  the  same  fact,  because  the  executor  represents  two 
estates  of  the  same  person  between  which  there  is  no  privit}T.6 
A  citizen  of  Nebraska  wTas  sued  in  Iowa,  and  appeared  and  an- 
swered. He  afterwards  died,  and  the  same  person  was  ap- 
pointed administrator  in  both  states.  He  contested  the  case  in 
Iowa,   but  a  judgment  was  rendered  against  him.    This  was 


1.  Sturges  v.  Beach,  1  Conn.  507; 
Buckingham  v.  Ludlum,  37  N.  J.  Eq. 
137,  141;  Trustees  of  Leake  v.  Law- 
rence, 11  Paige  80;  Runkel  v.  Phillips, 
9  Philadelphia  619. 

2.  Preston  v.  Fitch,  64  Hun  (71  N. 
Y.  Supr.)  636  (19  N.  Y.  Suppl.  849,  46 
N.  Y.  St.  Reporter  588) . 

3.  Hobbs  v.  McMakin,  —  Ky.  —  (4 
S.  W.  R.  793). 

4.  Brodie  v.  Bickley,  2  Pawle  431 ; 
Aspden  v.  Nixon,  4  How.  (45  U.  S.) 
467,  497. 

5.  Rosenthal  v.  Renick,  44  111.  202; 
Slauter  v.  Chenowith,  7  Ind.  211; 
Creswell  v.  Slack,  68  Iowa  110  (26  N. 
W.  R.  42) ;  Sargent  v.  Davis,  3  La. 
Ann.   353;  Low  v.  Bartlett,  8    Allen 


(90  Mass.)  259;  Ela  v.  Edwards,  13 
Allen  (95  Mass.)  48  (90  Am.  D.  174) ; 
Merrill  v.  New  England  Ins.  Co.,  103 
Mass.  245,  249;  Braithwaite  v.  Har- 
vey, 14  Montana  208  (36  Pac.  R.  38) ; 
Taylor  v.  Barron,  35  N.  H.  4S4;  King 
v.  Clarke,  2  Hill's  Ch.  (S.  C.)611; 
Jones  v.  Jones,  15  Tex.  463  (65  Am. 
D.  174);  Cherry  v.  Speight,  28  Tex. 
503,  516 ;  Dent  v.  Ashley,  Hempstead 
54;  Stacy  v.  Thrasher,  6  How.  (47  U. 
S.)  44,  58;  Hill  v.  Tucker,  13  How. 
(54  U.  S.)  458;  McLean  v.  Meek,  18 
How.  (59  U.  S.)  16. 

6.  Aspden  v.  Nixon,  4  How.  (45  U. 
S.)  467,  497. 
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held  to  be  conclusive  upon  him  in  Nebraska.1  It  is  decided  in 
Texas  that  a  judgment  against  an  administrator  in  one  state  is 
no  evidence  against  one  in  another  state,  unless  the  latter  has 
received  assets  from  the  former.3 

Ancestor — Heir. — There  is  a  complete  privity  between  an- 
cestor and  heir.  Thus,  if  one  sues  to  recover  land  and  is  de- 
feated on  the  merits,  that  bars  a  suit  by  his  heirs  for  the  same 
purpose.8 

Appellant. — One  who  is  not  a  party  does  not  become  bound 
by  becoming  a  party  to  an  appeal  and  paying  his  share  of  the 
expenses.4 

§  470.  Assignee  for  creditors. — An  assignee  for  the  benefit 
of  creditors  is  bound  by  a  previous  judgment  against  the 
assignor.5  If  such  an  assignee  replevies  property  attached, 
and  is  defeated,  the  creditors  are  bound.6  The  court  said : 
"The  assignee  pursued  a  course  marked  out  by  law,  prose- 
cuted his  claims,  we  assume,  on  good  faith  and  with  due 
diligence,  and  met  with  the  adverse  judgments  of  the 
court.  By  those  judgments  the  right  of  appellees,  attaching 
creditors,  to  condemn  the  goods,  was  conclusively  ascertained, 
and  the  assignee  became  conclusively  bound  to  pay  the  assessed 
value  of  the  goods  and  costs.  His  title  being  legal,  he  had  his 
full  day  in  court,  and  has  no  equity  to  retry  the  issues  now  in 
a  court  of  chancery;  and  the  beneficiaries  in  the  trust  have  none. 
The  judgments,  in  the  absence  of  collusion,  conclude  him  and 
them,  whom  he  represents,  alike.  The  appellees  will  not  be 
restrained  in  enforcing  their  judgments,  and  the  assignee  will 
be  protected  against  the  claims  of  other  creditors,  to  the  extent 
of  the  liability  fixed  by  the  judgments,  upon  the  property 
levied  upon." 

If  an  assignee  of  an  insolvent  brings  a  suit  against  him  and 
his  wife  to  set  aside  a  deed   from  him    to  her  on  the  ground 

1.  Creighton  v.  Murphy,  8  Neb.  349.  4.  Majors  v.  Co  well,  51  Cal.  478,  484. 

2.  Carrigan  v.  Semple,  72  Tex.  306  5.  In  re  Fulton's  Estate,  51  Pa.  St. 
(12  S.  W.  R.  178).  204. 

3.  Sharkey  v.  Bankston,  30  La.  Ann.  6.  Frank  v.  Myers,  97  Ala.  437  (11  S. 
891.  R.  832). 
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of  fraud,  and  is  defeated,  that  will  prevent  the  creditors  from 
relying  upon  the  same  act  as  a  fraud  in  opposition  to  his  peti- 
tion for  a  discharge.1 

§  471.  Assignee,  indorsee  or  vendee  sues  and  is  defeated — 
Assignor,  indorser  or  vendor  sues  same  person  on  same  cause 
of  action. — If  A  transfers  his  right  in  certain  property  to  B, 
and  he,  by  virtue  of  that  right,  sues  C  to  obtain  it,  and  is  de- 
feated upon  the  merits,  and  B  then  retransfers  it  to  A,  can  he 
sue  C  and  recover,  or  will  the  former  adjudication  be  a  bar  ? 
It  seems  to  me  that  it  will  be.  He  is  a  purchaser  from  B  after 
judgment  rendered  against  him.  Thus,  a  late  case  in  Illinois 
holds  that,  in  an  action  by  the  indorsee  of  a  note  against  the 
maker,  a  judgment  for  the  defendant  upon  a  plea  of  want  of 
consideration,  will  bar  a  suit  against  him  by  the  indorser,  be- 
cause, as  a  subsequent  purchaser  from  the  indorsee,  he  stands 
in  his  shoes.2     The  same  point  was  decided  the  same  way  by 


1.  In  re  Baird,  84  Cal.  95  (24  Pac. 
R.  167). 

2.  Leslie  v.  Bonte,  130  111.  498  (22 
N.  E.  R.  594) .  The  court  said :  "No 
judgment  was  rendered  upon  the  note 
against  the  makers,  but  the  validity 
of  the  note  was  in  issue,  and  the  mak- 
ers had  judgment  against  the  owner 
of  the  note  upon  the  merits.  The 
judgment  thus  rendered,  on  principle, 
ought  to  operate  as  a  satisfaction  of 
the  note,  and  a  complete  bar  to  any 
subsequent  action  brought  upon  it  by 
any  person  in  whose  hands  it  might 
be  found.  Zimmerman  v.  Zimmer- 
man, 15  111.  84,  is  an  authority  in  point. 
There  Jacob  Zimmerman  executed  his 
note  payable  to  Runnley.  He  as- 
signed it  to  Peter  Zimmerman,  and 
Peter  assigned  the  note  to  Thomas 
Craft.  Thomas  Craft  brought  suit  be- 
fore a  justice  of  the  peace  on  the  note, 
and  on  a  trial  judgment  was  rendered 
against  him  for  costs.  Subsequently 
Peter  Zimmerman  brought  suit  on  the 
note  before  a  justice,  and  this  court 


held  that  the  first  action  brought  on 
the  note  was  a  bar  to  any  other  ac- 
tion which  might  be  brought  on  it 
against  the  maker.  If  the  action 
brought  by  the  second  indorsee  on  the 
note  was  a  bar  to  a  recovery  on  the 
instrument  in  a  second  action  by  the 
first  indorsee,  upon  the  same  princi- 
ple, had  the  payee  of  the  note  brought 
the  action,  he  would  have  been  barred. 
In  Drake  v.  Perry,  58  111.  122,  a  judg- 
ment in  favor  of  the  maker  in  an  ac- 
tion on  a  note  in  the  name  of  the 
payee,  for  the  use  of  the  holder,  was 
held  to  be  a  bar  to  a  second  action  on 
the  same  note  in  the  name  of  the 
assignee.  In  Iowa,  the  supreme 
court  in  Levi  v.  McCraney,  1  Mor- 
ris 91,  124,  held  that  a  judgment 
in  favor  of  the  maker  of  a  note  on 
the  merits,  in  an  action  by  Ithe  as- 
signee, was  a  bar  to  a  subsequent  ac- 
tion brought  by  the  payee.  The  same 
doctrine  has  been  held  by  the  su- 
preme court  of  Kentucky  in  the  late 
case  of  Soward  v.  Coppage,  9  S.  W. 
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the  appellate  court  in  that  state,1  and  also  by  the  supreme 
courts  of  Iowa2  and  Kentucky,3  while  the  supreme  court  of 
Louisiana  ruled  precisely  the  contrary,  saying  that  the  case 
presented  two  different  persons  acting  in  different  capacities, 
according  to  the  meaning  of  the  statute  of  that  state.4  But  as 
that  statute  does  not  differ  from  the  common-law  rule,  I  think 
the  decision  is  erroneous.  In  such  a  case  in  Tennessee,  in 
which  the  indorser  had  notice  of  the  defense  pleaded  by  the 
maker  in  time  to  have  enabled  him  to  contest  it,  a  judgment 
for  the  latter  was  held  to  bar  the  former  from  erasing  the 
indorsement  and  suing  the  latter.5  In  accord  with  the  cases 
from  Illinois,  Iowa  and  Kentucky  is  one  from  Maine,  which 
decides  that  if  the  sureties  on  a  note  defeat  an  action  by  the 
indorsee  upon  the  ground  that  the  indorser  had  released 
them  by  an  extension  of  time,  the  indorser  can  not,  after 
taking  up  the  note,  sue  them  again,  and  show  that  he  did  not 
extend  the  time.6  And  upon  the  same  principle  is  a  case  in 
Indiana,  which  rules  that,  if  the  holder  of  a  note  without  in- 
dorsement delivers  it  to  a  justice  for  collection,  who  sues  it  in 
the  name  of  the  payees,  a  successful  defense  by  the  maker  on 
the  merits  bars  a  new  suit  by  the  holder  in  his  own  name,  as 

Rep.  389.   No  reason  occurs  to  us  why  them.      They,    after  purchasing    the 

the  Leslies  should  not  be  barred  and  note  from  him,  stood  in  his  shoes.     If 

concluded  by  the  judgment.    They  in-  he  could  not  maintain  a  second  suit 

dorsed  the  note,  and  delivered  it,  in-  on    it,    neither    could    they.      They 

dorsed,   to   Grant — thus    placing   the  acquired  Grant's  title  subject  to  all 

absolute  title  and  ownership  in  him.  defenses  the  makers  might  interpose 

By  this  act  they  clothed  him  with  au-  against  him.     Among  these  defenses 

thority  to  sue  the  makers  in  his  own  was  a  judgment  in  bar.     We  think  the 

name.     He  brought  an  action,   and,  judgment  of  the  appellate  court  cor- 

upon  a  trial  on  the  merits,  he  was  de-  rect,  and  it  will  be  affirmed." 

feated.    After  judgment  was  rendered  1.  Bronte  v.  Leslie,  30  111.  App.  288. 

he  returned  the  note  to   the  Leslies.  2.  Levi  v.  McCraney,  Morris  (Iowa) 

Under  what  arrangement  he  obtained  91. 

the  note  and  returned  it,  is  not  shown  3.  Soward  v.  Coppage,  —  Ky.  —  (9 

by  the  evidence,  nor  is  it  material.  S.  W.  R.  389). 

They  can  only  be  regarded  as  purchas-  4.  Wells  v.  Coyle,  20  La.  Ann.  396. 

ers  from  Grant.  He  had  the  title  when  5.  Tyree  v.   Magness,  1   Sneed    (33 

the  trial  occurred  in  Ohio,  and  when  Tenn.)  275. 

the   judgment  was  rendered  against  6.  Durham  v.  Giles,  52  Me.  206. 
him.      This    title    he  transferred    to 
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he  must  be  held  to  have  authorized  the  suit  to  proceed  as  it 
did.1  So,  a  case  in  Illinois  decides  that  if  a  note  is  indorsed 
in  blank,  and  the  holder  delivers  it  to  a  justice,  who  sues 
it  in  the  name  of  the  payee  for  the  use  of  the  holder,  a 
recovery  by  the  maker  in  the  absence  of  the  holder  bars  him 
from  filling  up  the  blank  indorsement  to  himself  and  suing  in 
his  own'  name.2  But  a  case  in  Alabama  adjudges  that,  if  the 
assignee  of  a  note  by  delivery  places  it  in  the  hands  of  an 
agent,  with  orders  to  send  to  an  attorney  for  collection,  which 
is  done,  and  a  suit  is  brought  in  the  name  of  the  agent,  in  igno- 
rance of  the  name  of  the  real  owner,  which  is  defeated  by  a 
set-off  against  the  payee,  this  is  no  bar  to  an  action  by  the 
assignee,  who  was  not  shown  to  have  had  notice  of  the  pen- 
dency of  the  first  action.3  This  case  seems  to  me  to  be  wrong. 
It  compelled  the  maker,  without  fault  on  his  part,  on  account 
of  the  negligence  of  the  assignee,  to  defend  twice.  Cases  in 
Illinois,  New  York  and  in  the  Supreme  Court  of  the  United 
States,  are  contrary  in  principle  to  those  first  cited  in  this  sec- 
tion, and  wrong,  I  think.  Thus,  it  was  held  in  Illinois  that 
in  case  A  conveys  land  to  B,  and  C  sues  B  in  ejectment,  of 
which  A  has  notice,  but  fails  to  defend,  a  recovery  by  C  is  no 
bar  to  an  action  against  him  by  A  to  recover  the  same  land,  as 
A  does  not  claim  through  or  under  B.4  A  case  in  New  York 
is  precisely  like  this,  except  that  C,  after  recovering  from  B, 
sued  A.5  So,  an  early  case  in  the  Supreme  Court  of  the 
United  States  decides  that,  if  A  sells  slaves  to  B,  against  whom 
they  bring  a  suit  and  establish  their  freedom,  the  judgment  is 
no  evidence  that  they  were  free  in  an  action  between  them 
and  A.6 

i 
§  472.   Assignee,  indorsee  or  vendee  sues  and  is  defeated — l- 

Assignor,  indorser  or  vendor  sues  same  person  on  different 

cause  of  action. — If  B,  upon  the  same  consideration,  executes 

1.  Hackleman  v.  Harrison,  50  Ind.  4.  Cadwallader  v.  Harris,  76  111.370. 
156.  5.  National  Fire  Ins.  Co.  v.  McKay, 

2.  Drake  v.  Perry,  58  111.  122.  5  Abb.  Pr.  N.  S.  445,  447. 

3.  Lawrence    v.  Ware,  37  Ala.  553,  6.  AVood  v.  Davis,  7  Cranch  (11  U. 
555  (Ala.  Select  Cases  477).  S.)  271. 


ASSIGNEES,  ETC.  939 

a  series  of  notes  to  A,  and  defeats  A  in  a  suit  upon  the  first  one 
upon  the  ground  of  a  want  of  consideration,  or  upon  any  other 
ground  which  goes  to  the  merits  of  the  entire  transaction,  that 
will  bar  an  action  by  A,  or  his  subsequent  assignee,  upon  any 
other  note  of  the  series.  So,  if  A  transfers  the  first  note  to  C, 
who  is  defeated  by  B  on  the  merits,  that  precludes  A  from  tak- 
ing it  up  and  then  suing  B  upon  it,  as  is  shown  in  the  last  sec- 
tion, because  he  is  a  purchaser  from  C  since  the  suit.  But  the 
transfer  of  the  first  note  by  A  to  C  creates  no  privity  between 
them  in  respect  to  the  notes  not  transferred;  and,  in  a  suit  by 
A  against  B  upon  another  note  of  the  series,  B  can  not  use  the 
proceedings  between  him  and  C  as  a  defense,  although  the 
issue  in  the  two  actions  is  the  same.  Hence,  if  the  series  con- 
sisted of  a  large  number  of  notes,  each  of  which  was  assigned 
to  a  different  person,  the  doctrine  of  res  judicata  would  afford 
B  no  relief  from  having  to  make  the  same  defense  to  each. 
His  only  resort  would  be  a  court  of  equity.  Thus,  a  late  case 
in  Vermont  decides  that,  if  the  owner  of  two  notes  secured  by 
a  mortgage  sells  one  and  a  proportional  part  of  the  mortgage, 
and  the  purchaser  sues  the  mortgagor  alone,  and  is  defeated 
upon  the  ground  that  the  consideration  of  the  notes  and  mort- 
gage was  illegal,  this  is  no  bar  to  a  suit  by  the  original  owner 
upon  the  note  and  mortgage  still  held  by  him.1  So,  if  an  in- 
stallment of  rent  is  assigned  and  the  assignee  sues  for  it  and  is 
defeated  on  the  merits,  that  is  no  evidence  in  favor  of  the  ten- 
ant to  prove  the  same  issue  in  a  suit  by  the  assignor  to  recover 
another  installment.2  The  converse  of  this  rule  also  holds 
good;  and  if  the  assignee  recovers,  the  assignor  can  not  use 
that  recovery  to  prevent  the  same  defense  from  being  made 
against  himself.  Thus,  in  a  suit  by  an  assignee  upon  one  of 
four  notes  executed  for  a  threshing  machine,  in  which  the  de- 
fense is  breach  of  warranty  and  want  of  consideration,  an  ad- 
judication that  the  defense  is  without  merit  is  no  bar  to  the 
same  defense  in  a  suit  by  the  payee  on  the  other  notes,  because 

1.  Gerrish  v.  Bragg,  55  Vt.  329,  335.        2.  Chapman  v.  Frank,  15  Daly  282 

(5  N.  Y.  Suppl.  448). 
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he  is  not  in  privity  with  his  assignee.1  So,  in  case  A  assigns 
to  B  the  amount  clue  him  for  one  installment  on  a  contract  with 
C,  a  recovery  b}r  B  can  not  be  used  as  evidence  by  A  in  a  suit 
by  him  against  C  for  another  installment.2  And  if  a  judgment 
is  recovered  against  an  indorser  which  he  pays  and  then  sues  a 
prior  indorser,  a  judgment  between  the  prior  indorser  and  a 
subsequent  holder  is  no  evidence.3  Nor  is  a  judgment  against 
an  indorser  any  evidence  in  his  favor  in  a  suit  by  him  against 
the  maker.4 

If  A,  as  the  assignee  of  several  judgments  against  a  corpora- 
tion, sues  B  to  enforce  his  liability  as  a  stockholder,  and  is 
defeated  upon  the  ground  that  B  is  not  a  stockholder,  and  if  A 
afterwards  recovers  another  judgment  against  the  corporation 
and  assigns  it  to  C,  who  sues  B  to  enforce  the  same  liability, 
the  former  judgment  is  a  bar.5 

§  473.  Assignee,  indorsee  or  vendee  sues  and  recovers— As- 
signor, indorser  or  vendor  sued  by  former  defendant. — In  case 

A  transfers  his  claim  in  or  to  property  to  B,  and  B  sues  C  by 
virtue  of  that  claim  and  recovers,  C  can  not  recover  back  from 
A,  as  that  would  allow  him  to  litigate  the  same  issue  twice. 
Thus,  A  executed  a  note  to  B,  upon  which  the  names  of  B,  the 
payee,  and  C  were  indorsed,  that  of  B  being  above  that  of  C. 
I),  claiming  to  be  an  indorsee,  sued  C  on  the  note,  and  there 
was  a  verdict  that  C  signed  as  an  original  promisor,  upon 
which  a  judgment  was  rendered.  C  then  sued  B,  alleging  that 
B  had  indorsed  the  note  to  him,  but  the  former  proceedings 
were  held  to  be  a  defense  upon  the  ground  that  B  was  in  priv- 
ity with  D  as  his  indorser.6  So  if  A,  being  the  assignee  of  a 
trade-mark  from  B,  sues  C  for  its  infringement,' a  recovery  will 
bar  an  action  by  C  against  B,  the  assignor,  for  an  infringe- 


1.  McDonald  v.  Gregory,   41   Iowa        3.  Barker  v.  Cassidy,  16  Barb.  177, 
513.  182. 

2.  Johnson  v.   Union    Switch    and        4.  Fenn  v.  Dngdale,  31  Mo.  580. 
feignal  Co.,  59  N.  Y.  Superior  169  (13        5.  Porter  v.  Bagby,  50  Kan.  412  (31 
>-Y.  Suppl.  612).  Pac.  R.  1058). 

6.  Sturtevant  v.  Randall,  53  Me.  14C, 
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nient.1  And  if  the  assignee  of  non-commercial  paper  sues  the 
maker  who  answers  that  the  assignor  procured  it  by  fraud,  a 
recovery  by  the  assignee  will  preclude  a  suit  by  the  maker 
against  the  assignor  for  the  same  fraud.2  But  a  recovery  by  an ,. 
indorsee  upon  a  note,  the  consideration  of  which  had  failed," 
upon  the  ground  that  he  was  an  innocent  purchaser,  is  no  bar  to 
an  action  by  the  maker  to  recover  back  the  amount  paid  from 
the  payee  and  indorser.8 

§  474.  Assignor  or  indorser  sues  maker  after  payment  by 
him  to  alleged  assignee  or  indorsee. — To  a  suit  upon  a  note,  the 
answer  was  that  the  plaintiff  had  assigned  it  to  one  Thompson, 
to  whom  the  defendant  had  paid  it.  On  the  trial  the  defendant 
gave  evidence  tending  to  show  that,  in  1866,  the  plaintiff  and 
Thompson  entered  into  an  agreement  by  which  the  latter,  in  con- 
sideration of  the  note  in  suit  and  other  property,  agreed  to  main- 
tain the  plaintiff  for  life,  and  that  in  1866  he  paid  the  note  to 
Thompson.  The  plaintiff  then  introduced  the  record  of  a  suit 
brought  by  him,  in  1868,  against  Thompson,  in  which  it  was 
adjudged  that  the  alleged  contract  of  maintenance  had  never 
become  valid  nor  binding  as  between  them,  and  the  court  be- 
low held  that  this  conclusively  established  the  fact  that  Thomp- 
son did  not  own  the  note.  But  the  supreme  court  reversed  this 
decision  upon  the  ground  that  the  defendant  was  not  a  party 
nor  privy  to  the  former  suit,4  which  seems  to  be  correct,  be- 
cause, at  the  time  the  former  suit  was  commenced,  the  defen- 
dant had  paid  the  note  to  Thompson,  and  had  an  interest  in 
the  subject-matter  which  could  not  be  divested,  without  having 
his  day  in  court.  If  the  owner  of  a  mortgage  transfers  it  by 
an  absolute  assignment  to  another,  who  forecloses  and  collects 
it,  the  decree  does  not  prevent  the  assignor  from  recovering  the 
amount  realized  from  the  assignee  upon  the  ground  that  the  as- 
signment was  for  collection  only.9     A  recovery  by  an  indorsee 

1.  McElwee  v.  Blackwell,  101  N.  C.  3.  Nowak  v.  Knight,  44  Minn.  241 
192  (7  S.  E.  R.  893) .  (46  N.  W.  R.  348) . 

2.  Godding  v.  Colorado  Springs  4.  Stoddard  v.  Burton,  41  Iowa  582, 
Livestock   Co.,   4   Colo.  App.   14  (34  584. 

Pac.  R.  942).  5.  Winegard  v.  Fanning,  27  N.  Y. 

Suppl.  566  (57  N.  Y.  St.  Reporter  330). 
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against  the  indorser,  does  not  estop  the  latter,  after  payment  of 
the  judgment,  from  suing  the  guarantor  of  the  note.1  A,  hav- 
ing executed  a  note  to  B,  who  indorsed  it  to  C,  who  recovered 
a  judgment  upon  it  against  both  A  and  B,  he,  B,  may  pay  this 
judgment  and  take  up  the  note  and  indorse  it  to  D,  who  may 
sue  A  upon  it,  and  the  former  judgment  will  not  bar  a  recovery.2 

§  475.  Attachment  defendant — Interpleader. — Goods  being 
attached  in  Missouri,  the  defendant  filed  a  plea  in  abatement, 
and  a  third  person,  claiming  to  have  purchased  the  goods  from 
him,  filed  an  interplea.  After  a  trial  on  the  merits,  there  was 
a  judgment  against  the  defendant  on  his  plea  in  abatement, 
but  it  was  decided  that  these  proceedings  were  no  evidence 
against  the  interpleader,  because  he  was  no  party  to  them.8 

Indian  cases. — Chand  on  Res  Judicata,  section  93,  says: 
"Attaching-creditor  does  not  represent  the  judgment-debtor. — 
A  judgment-creditor  attaching  and  selling  the  property  of  his 
debtor  does  not  represent  that  debtor  as  regards  that  property, 
even  though  he  has  often  to  rely  on  and  support  the  debtor's 
title.  Sir  Charles  Sargent,  C.  J.,  in  delivering  the  judgment 
of  a  division  bench  of  the  Bombay  high  court  in  Shivapa  v. 
Dod  Nagaya,4  said:  'Doubtless,  the  judgment-creditor  litigates, 
both  in  the  investigation  under  section  278  and  in  the  suit  con- 
templated by  section  283,  under  the  judgment-debtor's  title; 
but  we  think  there  is  great  difficulty  on  the  proper  construction 
of  the  above  sections,  in  holding  that  he  represents  the  latter 
in  those  proceedings.  The  circumstance  that  the  judgment- 
creditor  in  most  cases  is  ignorant  of  the  judgment-debtor's 
affairs,  and  unfit  to  represent  him  in  a  question  of  disputed 
right  between  him  and  the  claimant,  forbids  the  supposition, 
in  the  absence  of  clear  words,  that  this  was  the  intention  of  the 
legislature.  The  contrary  intention  is  rather  to  be  inferred 
from  the  provisions  contained  in  the  sections  of  both  the  codes 

1.  Bunker  v.  Langs,  76  Hun  543  (28        3.  Huiskamp  v.  Moline  Wagon  Co., 
N.  Y.  Suppl.  210,   58  N.  Y.  St.  Rep.     121  U.  S.  310,  319. 

243) .  4.  Indian  L.  R.  11  Bombay  118. 

2.  M'Lennan  v.  McMonies,  23  IT.  C. 
Q.  B.  114. 
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under  consideration,  for  the  investigation  proceeds  as  if  the 
claimant  was  a  party  to  the  suit,  the  object  of  which  would 
seem  to  be  that  the  matter  should  be  tried  in  the  presence 
both  of  the  judgment-debtor  and  claimant  if  necessary.  We 
think,  therefore,  that  the  lower  courts  were  right  in  holding 
that  the  former  decree  did  not  operate  as  res  judicata,  there 
being  no  evidence  to  show  that  the  judgment-creditor,  in 
point  of  fact,  represented  the  plaintiff  so  as  to  constitute 
the  judgment-debtor  a  party  to  the  suit.'  In  Gnanambal 
v.  Parvathi,1  a  judgment-creditor,  in  execution  of  his  decree, 
attached  a  certain  house  as  his  judgment-debtor's,  and 
the  attachment  was  objected  to  by  a  person  who  had  success- 
fully made  a  similar  objection  against  the  attachment  of  the 
same  house  by  another  judgment-creditor ;  but  it  was  held  that 
the  dismissal  of  even  a  suit  brought  by  a  prior  judgment- 
creditor  against  the  same  objector,  whatever  effect  it  might 
receive  against  the  judgment-debtor,  could  not  be  res  judicata 
in  regard  to  the  judgment-debtor's  title  to  the  house  against 
another  judgment-creditor." 

§  476.  Attorney — Client. — If  the  defendant's  attorney  has 
an  interest  in  the  property  in  suit,  a  judgment  against  his 
client  does  not  affect  him.2 

Bailor — Bailee. — A  recovery  by  a  bailee  of  the  value  of 
property  converted  bars  an  action  by  the  bailor  for  the 
same  wrong.3  And  a  judgment  determining  that  property 
belongs  to  the  plaintiff,  is  conclusive  on  a  warehouseman  with 


1.  Indian  L.  R.  15  Madras  477.  could  take  no  step  except  as  his  rep- 

2.  Tyres  v.  Kennedy,  126  Ind.  523  resentative.  They  could  not,  in  their 
(26  N.  E.  R.  394).  The  court  said:  own  behalf,  except  to  any  ruling  of 
"It  does  not  appear  that  the  appellees  the  court,  or  prosecute  an  appeal.  We 
were  served  with  notice  to  appear  and  think  they  were  not  concluded  by 
defend  the  action  as  parties  in  inter-  the  judgment  which  was  rendered." 
est ;  and  their  presence  as  attorneys  3.  Chicago  and  Northwestern  Ry. 
for  the  defendant  could  not  prejudice  Co.  v.  Shultz,  55  111.  421 ;  Thomas  v. 
their  rights  as  mortgagees.  Whatev-  Coe,  51  Hun  (58  N.  Y.  Supreme)  481, 
er  they  did  as  counsel  was  in  behalf  (4  N.  Y.  Supplement  253 ;  21  N.  Y. 
of  their  client,  and  in  his  name.    They  State  Reporter  632) . 
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whom  the  defendant  had  deposited  it.1     So  if  the  bailor  brings 


1.  Hughes  v.  United  Pipe  Lines,  119 
N.  Y.  423  (23  N.  E.  R.  1042).  The 
court  said:  "Action  by  James  H. 
Hughes  against  the  United  Pipe  Lines 
to  recover  for  the  wrongful  and  un- 
lawful conversion  of  about  5,000  bar- 
rels of  oil  which  the  plaintiff  claims 
was  produced  from  an  oil-well  belong- 
ing to  him,  and  was  placed  in  the  pos- 
session of  the  defendant  for  storage 
by  William  and  Maria  Stephan.  The 
right  of  the  plaintiff  to  the  oil  was  put 
in  issue  by  the  answer  of  the  defend- 
ant ;  and,  upon  the  trial  of  the  action 
before  a  referee,  the  plaintiff,  to  es- 
tablish his  title  to  the  oil,  produced  in 
evidence  the  judgment  roll  in  an  ac- 
tion wherein  William  and  Maria  Ste- 
phan were  plaintiffs  and  he  was  de- 
fendant. The  referee  held  that  the 
judgment  in  that  action  conclusively 
established  plaintiff's  right  to  the  oil, 
and  excluded  the  evidence  offered  on 
the  part  of  the  defendant  to  dispute 
that  right;  and,  upon  proof  of  the 
quantity  of  oil  and  its  value,  he  gave 
judgment  in  favor  of  the  plaintiff.  It 
appeared  upon  the  trial  that  the  Ste- 
phana put  down  the  oil-well  from 
which  the  oil  in  question  was  ob- 
tained. Hughes  claimed  that  the  well 
was  upon  his  land,  and  notified  the 
Stephans  of  his  claim,  and  also  gave 
notice  to  the  United  Pipe  Lines,  with 
which  the  Stephans  had  stored  the 
oil,  of  his  claim,  and  that  it  should 
not  deliver  the  oil  to  them.  This 
claim  of  Hughes,  and  notice  to  the 
pipe  lines,  embarrassed  the  Stephans, 
and,  as  they  claimed,  did  them  great 
damage,  and  they  therefore  brought 
an  action  against  him,  alleging  that 
the  well,  and  the  oil  therefrom,  be- 


longed to  them ;  and  they  prayed  for 
relief,  that  it  be  adjudged  that  the  oil 
did  belong  absolutely  to  them,  and 
that  Hughes  be  required  to  pay  to 
them  the  damages  they  might  sus- 
tain by  reason  of  his  unlawful  asser- 
tion and  acts  of  ownership  of  and  to 
the  well  and  oil,  and  that  they  have 
such  other  and  further  relief  as  to  the 
court  should  seem  just  and  equitable. 
In  that  action  Hughes  put  in  issue  the 
ownership  of  the  well  and  oil,  and 
prayed,  among  other  things,  for  judg- 
ment that  the  oil-well,  and  the  oil 
produced  therefrom,  were  his  prop- 
erty. The  action  was  referred,  and 
the  referee  gave  judgment  dismiss- 
ing the  complaint,  on  the  ground  that 
the  well  and  the  oil  belonged  to 
Hughes;  and  judgment  was  entered 
in  accordance  with  his  report. 

"  The  very  matter  in  issue  in  that 
action  was  the  title  to  the  well  and 
the  oil.  To  maintain  their  action  the 
plaintiffs  were  bound  to  establish  that 
the  well  and  oil  belonged  to  them,  and 
the  defendant  could  defeat  them 
by  showing  that  the  well  and  oil 
belonged  to  him,  and  he  prevailed 
upon  that  issue ;  and  thus  there  was 
an  adjudication,  binding  upon  the 
plaintiffs,  that  they  had  no  title  to  the 
well  or  the  oil,  and  that  they  belonged 
to  Hughes.  The  fact  thus  established 
could  not  again  be  brought  in  dispute 
between  the  same  parties  or  their  pri- 
vies ;  and  the  judgment  in  that  action 
conclusively  established  against  the 
plaintiffs  the  right  and  title  of  Hughes 
to  the  well  and  the  oil.  This  defend- 
ant stands  in  the  place  of  Stephans  and 
wife.    It  does  not  hold  nor  claim  the 


CAPACITIES,   DIFFERENT.  945 

an  action  against  a  stranger  for  conversion  and  is  defeated  on 
the  merits,  that  will  bar  an  action  by  the  bailee.1 

Board — State. — A  certificate  issued  to  a  contractor  by  a 
board  of  managers  of  an  insane  asylum,  by  virtue  of  a  writ  of 
mandamus,  showing  the  amount  due  him  from  the  state,  does 
not  bind  it  as  res  judicata  in  a  suit  for  the  debt  before  the  board 
of  claims ;  and  it  may  show  that  the  debt  was  barred  by  the 
statute  of  limitations.  This  is  upon  the  theory  that  the  state 
can  not  be  sued  without  its  consent,  and  is  not  bound  by  a 
judgment  against  its  officers.2  The  court  said:  "The  important 
question  to  be  determined  upon  this  appeal  is  whether  or  not  the 
judgment  in  the  mandamus  proceeding  against  the  board  of 
managers  is  binding  upon,  and  estops,  the  state.  The  learned 
counsel  for  the  claimant,  upon  his  argument  in  this  court,  has 
called  our  attention  to  no  authority  which  sustains  his  claim 
that  that  judgment  is  res  judicata  against  the  state;  and  we  know 
of  no  principle  of  law  that  gives  it  such  force.  The  state  was 
not  a  party  to  that  proceeding,  and  the  asylum  managers 
did  not  represent  it.  The  proceeding  was  one  to  compel  them 
to  discharge  what  was  claimed  to  be  a  duty  resting  upon  them 
under  the  law  of  their  creation  and  the  contracts  into  which , 
they  had  entered.  While  they  represented  the  state  in  mak- 
ing the  contracts  they  did  not  stand  in  the  place  of  the  state 
in  any  suit  brought  against  them  either  for  misfeasance  or  non- 
feasance in  the  discharge  of  the  duties  devolved  upon  them  by 
law.  No  provision  is  found  in  any  statute  giving  them  authority 
to  represent  the  state  in  any  litigation,  or  giving  the  consent  of 
the  state  to  be  bound  by  any  adjudication  to  be  made  against 
them.  A  state  can  not  be  sued  in  its  own  courts,  except  by  its 
consent ;  and  this  rule  is  founded  upon  public  policy  of  great 

oil  in  its  own  right,  but  claims  solely  tion  of    authorities    to  sustain  it  is 

to  hold  it  for  the  Stephans,  by  whom  needed.    It  is  clear,  therefore,  that 

it  has  been  indemnified  against  the  the  plaintiff  is  entitled  to  recover  the 

claim  of  this  plaintiff.    The  adjudica-  value  of  this  oil  from  the  defendant." 

tion,    therefore,    which   binds   them,  1.  Green  v.  Clarke,  12  N.  Y.  343. 

binds  it;    and  this  conclusion  rests  2.  Peck  v.  State,  137  N.  Y.  372   (33 

upon  law  so  elementary  that  no  cita-  N.  E.  R  317;  33  Am.  St.  R.  738). 
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importance,  and  it  would  be  greatly  impaired,  and  could  be 
largely  nullified,  if  the  state  could  be  bound  by  judgments 
rendered  against  its  agents  or  officers.  Such  judgments  may 
bind  the  officers,  and  compel  them  to  discharge  their  duties, 
and  thus  frequently  they  enable  claimants  to  obtain  payment 
of  their  claims  against  the  state  and  other  rights  to  which  they 
are  entitled  by  law.  But  the  adjudication  in  such  actions 
never  estops  the  state  on  the  principle  of  res  judicata;  and 
so  it  has  been  frequently  held." 

Bondholders. — A  judgment  in  favor  of  one  bondholder 
against  a  city  does  not  preclude  a  defense  by  it  when  sued  by 
another  holder  of  some  of  the  same  series  of  bonds.1 

§  477.  Capacities,  different — Principle  involved. — As  a  gen- 
eral proposition,  an  adjudication  concerning  the  rights  of  a 
person  in  one  capacity  does  not  touch  his  rights  in  another 
capacity.  Thus,  if  one  sues  or  is  sued  as  the  administrator  of 
A,  the  rights  of  the  estate  of  B,  for  which  he  is  also  adminis- 
trator, will  not  be  affected  for  the  reason  that  it  is  not  a  party. 
But  this  matter,  so  simple  in  its  elementary  principles,  like 
many  other  questions,  becomes  difficult  and  confused  as  it 
becomes  complex. 

Administrator  in  different  capacities. — A  recovery  and 
satisfaction  under  Lord  Campbell's  act  by  an  administrator  for 
an  injury  which  caused  the  death  of  his  intestate,  for  the  benefit 
of  his  family,  is  no  bar  to  a  suit  by  him  for  damages  caused  to 
the  intestate  by  reason  of  his  injury  prior  to  his  death,  as  these 
damages  go  to  his  estate.  Hence,,  the  former  recovery  does 
not  bar  the  defendant  from  denying  the  injury.2 

One  section  of  a  Vermont  statute  provides  that,  if  the 
plaintiff  dies  pending  an  action  for  personal  injuries,  his 
administrator  may  prosecute  the  action  ;  and  another  section 
provides  that  the  administrator  of  a  person  who  is  killed  by 
the  wrongful  act  of  another  may  recover  damages  from  the 
wrongdoer  for  the  benefit  of  the  widow  and  next  of  kin.     With 

1.  City  of  San  Antonio  v.  Lane,  32  2.  Leggott  v.  Great  Northern  Ry. 
Tex.  405,  411.  Co.,  L.  E.  1  Q.  B.  Div.  599. 
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these  sections  in  force,  a  person  was  injured  and  brought  an 
action  against  the  wrongdoer  and  died  during  its  pendency. 
His  administrator  was  substituted  as  plaintiff  and  recovered  a 
judgment  which  was  paid.  The  administrator  then  sued  to 
recover  damages  for  the  benefit  of  the  widow  and  next  of  kin, 
but  it  was  ruled  that  the  former  proceedings  were  a  bar.1  So, 
if  a  person  recovers  a  judgment  for  a  personal  injury  in  New 
York  and  receives  satisfaction,  that  bars  an  action  for  the  same 
injury  by  his  administrator  after  his  death,  because  the  statute 
does  not  apply  to  such  a  case.2 

§  478.   Capacities  different — Assignee    and   attorney. —  A 

sued  B,  alleging  that  he  had  transferred  to  B  a  note  as  collat- 
eral security  for  a  debt,  which  he  agreed  to  collect,  and,  after 
satisfying  the  debt,  to  pay  over  the  balance ;  that  the  note  did 
not  waive  appraisement  laws,  but  that  B,  by  his  negligence, 
took  a  judgment  by  default  upon  it  which  waived  those  laws, 
the  result  of  which  was  that  the  property  of  the  maker  was 
sold  for  a  small  sum,  insufficient  to  pay  the  debt  owing  B  ; 
while,  if  the  judgment  had  been  correctly  taken,  so  that  the 
property  would  have  been  sold  for  two-thirds  of  the  appraised 
value,  it  would  have  brought  sufficient  to  pay  the  debt.  Un- 
der a  defense  of  former  adjudication,  the  special  verdict  found 
that  A  had  sued  B  in  respect  to  the  same  note,  alleging  that 
he  had  transferred  it  to  him  as  his  attorney,  and  that,  as  such, 
he  had  been  guilty  of  the  same  negligent  acts  as  charged  in 
the  present  complaint,  and  that  a  demurrer  was  sustained  to 
that  complaint,  and  a  judgment  rendered  against  him  for 
costs.  Upon  these  facts  it  was  decided  that  the  first  judgment 
was  a  bar,  because,  if  the  acts  did  not  make  the  attorney  who 
actually  committed  them  liable,  they  could  not  make  the  as- 
signee liable.  One  judge  dissented  upon  the  ground  that  the 
law  governing  the  relation  of  attorney  and  client  was  different 
from  that  concerning  assignor  and  assignee.  The  opinion  of 
the  majority,  while   conceding  that  the  decision  in  the  first 

1.  Leggv.  Britton,  64  Vt.  652  (24  Atl.        2.  Littlewood  v.  Mayor,  89  N.  Y.  24 
R.  1016).  (42  Am.  R.  271). 
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case  might  have  been  erroneous,  held  it  to  be  res  judicata  in 
respect  to  the  law  governing  the  relation  of  attorney  and 
client;  and,  taking  that  as  a  premise,  reached  the  conclusion 
that  the  same  rule  of  law,  right  or  wrong,  must  govern  the  re- 
lation of  assignor  and  assignee,  which  does  not  seem  to  me  to 
be  sound.  In  fact,  it  is  novel  doctrine  to  me  that,  because  in 
one  case  the  court  commits  an  error  of  law,  that  error  becomes 
res  judicata  in  all  other  similar  cases  between  the  parties.1 

Beneficiary  and  trustee. — If  A  is  the  trustee  in  one  deed 
of  trust  and  the  beneficiary  in  another,  and  a  bill  is  filed  against 
him  by  creditors  to  cancel  the  latter  deed,  the  decree  of  cancel- 
lation will  not  affect  the  other  deed.2 

§  479.   Capacities  different — Executor  and  guardian. —  If 

one  is  the  executor  of  an  estate,  and  also  guardian  of  an  in- 
fant distributee,  and  a  judgment  at  law  is  recovered  against  him 
on  his  guardian's  bond,  the  matters  thus  adjudicated  are  con- 
cluded in  a  suit  in  equity  against  him  in  both  capacities.3 

Guardian — Individual. — A  recovery  by  a  mother,  as  guar- 
dian of  her  infant  son,  for  injuries  to  him  caused  by  the  negli- 
gence of  the  defendant,  is  no  evidence  to  prove  the  negligence 
in  a  subsequent  action  by  her  to  recover  for  her  loss  of  service, 
as  mother,  on  account  of  the  same  injury.4 

Heirs  of  father — Heirs  of  mother. — A  husband  and  wife 
owned  land  in  community  in  Texas,  and  she  died,  by  virtue  of 
which  her  half  descended  to  their  children.  Afterwards  the 
husband  gave  a  title-bond  to  sell  the  whole,  and  died.  The 
purchasers  then  brought  a  suit  against  his  administrator  and 
the  children  to  compel  the  making  of  a  deed,  which  the  court 
ordered  to  be  done,  and  decreed  that  it  should  convey  "all  the 
interest  that  the  heirs  of  the  said  Prior  A.  Holder"  [the  hus- 
band] ''may  have  had  in  and  to  the  said  lands."  It  was  held 
that  this  decree  did  not  affect  the  rights  which  descended  from 
the  mother  to  the  children.5    So,  in  the  same  state,  an  adminis- 

1.  Nickless  v.  Pearson,  126  Ind.  477,  4.  Furlong  v.  Banta,  29  N.  Y.  Suppl.> 
487  (26  N.  E.  R.  478).  985  (61  N.  Y.  St.  Rep.  253). 

2.  McNutt  v.  Trogden,  29  W.  Ya.  469  5.  Thompson  v.  Cragg,  24  Tex.  582, 
(2  8.  E.  R.  328).  592. 

3.  Moore  v.  Felkel,  7  Fla.  44,  57. 
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trator  of  the  husband,  after  the  death  of  the  wife,  brought  a 
suit  to  make  partition  among  the  heirs  of  the  husband,  and 
made  the  minor  child  of  the  wife  a  defendant,  apparently  to 
bar  any  rights  she  might  have  as  an  heir  of  her  mother ;  and 
a  decree  was  made  dividing  the  land  between  the  children  of 
the  husband,  ignoring  the  child  of  the  wife.  In  fact,  this  land 
was  community  property,  and  one-half  of  it  belonged  to  the 
wife's  minor  child,  and  she  was  allowed  to  recover  it  after- 
wards upon  the  ground  that  she  was  not  sued  for  any  right 
which  her  mother  held  in  community.1  And  it  may  be  laid 
down  as  a  general  proposition  that,  in  an  action  to  recover 
land  by  A,  as  the  heir  of  B,  a  judgment  against  him  is  no  bar 
to  a  new  action  by  him  as  the  heir  of  C.2    See  page  896,  supra. 

§  480.   Capacities  different — Individual  and  representative. 

— A  judgment  against  a  person  sued  in  his  individual  capacity, 
does  not  bind  him  if  he  subsequently  sues  or  is  sued  in  a  rep- 
resentative character  or  capacity.8  But  if  a  person  is  sued  as 
executrix,  and  defends  not  only  in  that  right,  but  also  in  her 
individual  right,  the  judgment  against  her  will  conclude  her 
in  both  capacities.4  If  a  person  is  sued  for  the  conversion  of 
goods  as  an  administrator,  wdiile  "acting  in  his  official  capacity 
as  such,"  and  the  judgment,  by  default,  is  against  "the  de- 
fendant," this  is  a  judgment  against  the  estate  and  not  against 
him  personally.5  The  court  said:  "The  plaintiff's  theory,  as 
stated  by  his  counsel,  is  that  the  present  action  is  in  the 
nature  of  a  devastavit,  to  support  which  they  admit  it  was 
incumbent  upon  them  first  to  show  a  valid  judgment  against 
the  administrator,  and  then  to  prove  that  subsequent  to  the 
commencement  of  the  action,  or  at  least  after  notice  of  the 
claim  to  him,  he  has  had  sufficient  funds  in  his  hands  to 
meet  it,  and,  without  retaining  enough  to  pay  the  judgment 

1.  Caruth  v.  Grigsby,  57  Tex.  259,  Rathbone  v.  Hooney,  58  N.  Y.  463, 
261,  265.  467. 

2.  Downing  v.  Diaz,  80  Tex.  436  (16  4.  Denegre  v.  Denegre,  33  La.  Ann. 
S.  W.  R.  49,  55).  689. 

3.  West  v.  His  Creditors,  3  La.  Ann.  5.  Whitney  v.  Pinney,  51  Minn.  146 
529,  531;  Lander  v.  Arno,  65  Me.  26;  (53  N.  W.  R.  198)— Mitchell,  J.,  dis- 
Jennings    v.    Jones,    2  Redfield  95;  senting. 
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rendered  later,  has  distributed  the  same  among  the  devisees 
and  legatees.  The  trial  court  expressly  found  the  judgment  to 
have  been  against  the  defendant  as  administrator,  and  we  are  of 
the  opinion  that  this  was  correct.  As  an  individual,  he  was 
never  made  nor  considered  a  party  to  the  suit.  The  acts  consti- 
tuting the  supposed  cause  of  action  were  alleged  in  the  com- 
plaint to  have  been  committed  by  him  'as  administrator,'  and 
'acting  in  his  official  capacity  as  such.'  It  was  evidently  the 
purpose  of  the  plaintiff  throughout  the  entire  proceedings  to 
hold  him  as  an  administrator,  and  not  personally.  He  never 
appeared  in  the  case  except  in  his  official  capacity,  and  the 
judgment  actually  rendered  was  against  him  as  administrator. 
Moreover,  in  the  present  action  the  plaintiff  pleads  the  judg- 
ment as  against  him  in  his  representative  capacity,  and  avers 
that  the  action  in  which  it  was  obtained  was  brought  to  recover 
the  value  of  property  belonging  to  plaintiff  'received 'by  the  ad- 
ministrator in  his  official  capacity  as  such,  and  appropriated  by 
him  as  assets  of  the  estate;'  and  the  only  ground  on  which  he  is 
sought  to  be  held  personally  liable  is  that  he  has  been  guilty  of 
a  devastavit  by  failing  to  retain  sufficient  funds  of  the  estate  to 
liquidate  the  judgment.  The  suggestion  that  the  judgment 
was  really  against  him  personally,  can  not  be  adopted  without 
rejecting  as  surplusage  the  words  'as  administrator'  wherever 
they  appear  in  the  pleadings  and  proceedings  in  the  original 
action  and  the  other  allegations  referred  to,  whereby  counsel 
seem  to  have  taken  special  pains  to  assert  that  the  claim  of  the 
plaintiff  was  not  against  him  as  an  individual,  but  in  his 
representative  capacity.  These  words  can  not  be  treated  as 
surplusage." 

So  a  decree  against  one  as  administrator,  compelling  the  de- 
livery of  slaves  upon  the  ground  of  a  previous  executed  gift 
by  the  testator,  is  no  defense  to  a  suit  by  him  as  a  creditor  to  set 
aside  the  gift  as  a  fraud.1  And  a  decree  of  foreclosure  in  a 
suit  wherein  "  "William  C.  Waddell  "  is  a  defendant,  does  not 
bar  his  rights  as  the  assignee  in  bankruptcy  of  a  third  person 

1.  Jones  v.  Blake,  2  Hill's  Ch.  (S.  C.)  629,  635. 
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— the  record  nowhere  showing  that  those  rights  were  in  ques- 
tion.1 If  A,  as  guardian  for  the  minor  heirs  of  B,  institutes  a 
suit  on  a  note  and  mortgage  payable  to  himself  individually, 
and  the  court  determines  that  he  can  not  maintain  the  suit  as 
guardian,  that  is  no  defense  to  a  suit  by  him  in  his  individual 
capacity.2  So,  if  one  is  made  a  defendant  as  an  heir,3  or  as 
sheriff,4  the  adjudication  does  not  affect  his  individual  rights. 
If  the  wife  of  a  deceased  mortgagor  is  made  a  party  as  executrix 
only,  and  pleads  her  homestead  rights,  an  adjudication  denying 
them  is  not  binding  on  her,  because  she  claims  those  in  her  indi- 
vidual right.5  But  if  a  bill  to  forclose  a  trust-deed  proceeds 
against  a  person  as  executor  and  guardian  and  also  individually, 
he  will  be  bound  by  a  decree  pro  confesso,  in  all  his  capacities, 
although  the  process  only  named  him  as  executor  and  guardian. 
The  court  said  that  being  summoned  into  court,  he  was  charged 
with  notice  of  the  entire  contents  of  the  bill.6 

Trustee's  individual  rights. — In  case  a  trustee  is  sued 
individually  for  property  belonging  to  him  in  trust  and  does 
not,  by  his  plea,  put  himself  in  privity  with  the  title  of  the 
beneficiary,  although  he  defends  under  it  and  is  defeated,  this 
is  no  bar  to  a  suit  by  the  beneficiary  after  the  trust  is  termi- 
nated.7 So  if  A  sues  B  and  C  to  set  aside  a  conveyance  from 
B  to  C  as  a  fraud  upon  creditors,  and  D  also  sues  them  for  the 
same  purpose,  after  which  D  makes  an  assignment  for  the 
benefit  of  creditors  to  A,  who  is  substituted  as  plaintiff  in  D's 
suit,  which  is  tried  first,  a  recovery  by  B  and  C  does  not  bar 
the  further  prosecution  by  A  of  his  individual  suit.8 

1.  Landon  v.  Townshend,  112  N.  Y.  sociation  v.  Chalmers,  75  Cal.  332  (17 
93  (19  N.  E.  R.  424).  Pac.   R.   229)— Paterson,  J.,  dissent- 

2.  McBurnie  v.  Seaton  111  Ind.  56,     ing. 

58  (12  N.  E.  R.  101).  6.  Cornell  v.  Green,  43  Fed.  R.  105. 

3.  Barrett  v.  Choen,  119  Ind.  56,  58  7.  Lynch  v.  Jackson,  31  Ga.  668, 
(20  N.  E.  R.  145  and  21  N.  E.  R.  322).  670. 

4.  Krause  v.  Herbert,  16  Oregon  429  8.  Collins  v.  Hydorn,  135  N.  Y.  320 
(18 Pac.  R.  852).  (32  N.  E.  R.  69),  reversing  62  Hun 

5.  Stockton  Building  and  Loan  As-  286  (17  N.  Y.  Suppl.  228). 
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The  court  said:  "This  action  was  commenced  in  January, 
1S77.  About  the  same  time  one  Wiswell,  another  judgment- 
creditor,  brought  an  action  against  these  same  defendants 
for  the  same  purpose  and  upon  the  same  allegations  as  are 
disclosed  by  the  complaint  in  this  case.  The  answer  tendered 
the  same  issue,  namely,  a  denial  of  all  fraud,  and  an  allega- 
tion that  the  same  conveyances  as  are  attacked  in  this 
case  were  made  in  good  faith  and  without  any  fraudulent 
intent.  Pending  the  action,  the  plaintiff,  "Wiswell,  made 
an  assignment  for  the  benefit  of  his  creditors  to  "William  Col- 
lins, the  plaintiff  in  this  action,  who  was  substituted  as  plain- 
tiff in  his  representative  capacity  in  the  place  of  his  assignor, 
the  original  party.  The  cause  was  brought  to  trial,  and  in 
March,  1890,  the  court  rendered  a  decision  in  favor  of  the 
defendants.  The  court  found,  as  matter  of  fact,  that  the  con- 
veyances were  made  upon  a  good  consideration,  and  without 
fraud,  and  received  by  the  grantees  therein  without  any  fraud- 
ulent intent  or  knowledge  of  any  such  intent  on  the  part  of 
the  grantor,  and  upon  a  good  consideration,  and  the  special 
term  directed  the  dismissal  of  the  complaint.  Upon  these 
findings  judgment  for  the  defendants  and  for  costs  was  entered. 
On  appeal  the  judgment  was  affirmed.  There  is  no  doubt  that 
the  question  decided  in  that  case  is  identical  with  the  one  pre- 
sented by  the  pleadings  in  this,  and  decided  the  other  way, 
and  if  the  parties  are,  in  law,  the  same,  the  general  term  was 
unquestionably  right,  and  this  appeal  can  not  be  sustained. 
But  the  plaintiff  was  a  party  to  the  former  suit  in  his  represen- 
tative capacity,  as  trustee  for  creditors,  while  in  this  he  prose- 
cutes in  his  own  right.  In  the  former  suit  he  represented  and 
acted  for  the  creditors  of  Wiswell.  In  this  he  is  seeking,  as 
an  individual,  to  enforce  collection  of  a  debt  of  his  own. 
"When  the  plaintiff  became  the  statutory  assignee  of  Wiswell, 
he  found  the  suit  pending,  and  could  have  continued  its  pros- 
ecution in  the  name  of  the  original  plaintiff,  without  making 
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any  change  in  the  record.  Would  it  be  held  then,  after  the 
same  result,  that  the  judgment  would  operate  as  a  bar  to  this 
suit,  or  as  evidence,  simply  because,  in  the  discharge  of  his 
duty  as  a  trustee  for  others,  he  stood  behind  the  litigation  ? 
And,  if  not,  how  is  the  result  changed  by  the  fact  that  he 
became,  on  his  own  motion,  or  on  that  of  the  defendants,  a 
party  to  the  record,  in  his  representative  capacity  ?  A  party 
may  be  bound  by  a  former  judgment,  on  the  principle  of  rep- 
resentation, though  not  a  party  by  name.  But  the  mere  fact 
that  the  same  persons  are  litigants  in  the  two  actions  is  not 
always  sufficient  to  satisfy  the  rule  of  res  judicata.  The  same 
person  may  in  law  be  considered  another  person,  and  conse- 
quently another  party,  by  suing  in  another  capacity. 

"It  was  held  by  this  court,  in  Rathbone  v.  Hooney  (58  N. 
Y.  4G7),  that  a  judgment  against  a  party  sued  as  an  individual 
is  not  an  estoppel  in  a  subsequent  action  in  which  he  sues  or  is 
sued  in  another  capacity  or  character.  In  the  latter  case  he  is, 
in  contemplation  of  law,  a  distinct  person  and  a  stranger  to 
the  prior  proceeding  and  judgment.  This  proposition  is  sus- 
tained by  the  authorities  there  cited.  Substantially  the  same 
point  was  decided  in  a  more  recent  case,  in  which  it  was  held 
that  a  bankrupt's  equity  of  redemption  in  land  was  not  barred 
by  a  judgment  of  foreclosure  of  a  mortgage  to  which  it  was  sub- 
ject, though  his  assignee  was  a  party  to  it  in  his  individual, 
but  not  in  his  official  or  representative,  capacity.  The  rule  is 
that  a  former  judgment  concludes  the  party  only  in  the  char- 
acter in  which  he  was  sued,  and  therefore  a  judgment  for  or 
against  an  executor,  administrator,  assignee  or  trustee,  as  such, 
presumptively  does  not  preclude  him,  in  a  different  cause  of 
action,  affecting  him  personally,  from  disputing  the  findings 
or  judgment,  though  the  same  questions  are  involved.  Had 
the  plaintiff  in  this  case  succeeded  as  assignee  for  creditors  in 
the  former  suit,  upon  a  finding  that  the  conveyances  were 
fraudulent,  the  judgment  would  not  conclude  the  defendants 
in  this  case,  in  which  the  plaintiff  prosecutes  in  another  char- 
acter or  capacity,  and  therefore  the  plaintiff  is  not  concluded 
by  a  judgment  against  him,  as  estoppels  must  be  mutual.    The 
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plaintiff,  now  prosecuting  in  his  own  proper  person,  represent- 
ing only  his  interest  as  an  individual,  is  not  concluded  by  the 
prior  judgment  against  him  in  a  representative  character,  be- 
cause he  must  now  be  regarded  in  law  as  a  different  person  and 
a  stranger  to  the  former  suit." 

§  481.  Carrier — Consignor. — A  recovery  in  replevin  by  the 
consignor  of  goods  from  the  carrier  while  in  transit,  is  no  de- 
fense to  an  action  of  replevin  by  the  consignee  against  the  con- 
signor.1 Nor  does  a  recovery  against  a  carrier  for  failure  to 
transport  goods  according  to  contract,  without  satisfaction,  bar 
an  action  against  another  for  their  conversion.2  But  a  recov- 
ery and  satisfaction  by  a  carrier  for  damage  done  to  goods  pre- 
clude an  action  by  the  owner  against  the  wrongdoer  for  the 
same  injury.3 

Church  members — Church. — If  the  members  of  a  church, 
on  its  behalf,  file  a  bill  in  equity,  the  decree  will  bind  the 
church.4  A  recovery  for  trespass  upon  lands  of  a  church  by 
one  of  its  deacons  does  not  prevent  the  trustees  from  main- 
taining an  action  for  the  same  cause.5 

§  4S2.  City  as  trustee  for  State — State. — If  a  city  holds  its 
public  squares  in  trust  for  the  people  of  the  state,  and  has  full 
power  and  jurisdiction  over  them,  with  the  right  to  sue  and  be 
sued,  a  decree  quieting  the  right  of  an  individual  against  the 
city  to  such  a  square,  concludes  not  only  the  city  but  also  the 
state,  because,  in  such  a  case,  the  city  represents  the  state.6 

City — City  officers. — The  owner  of  land  brought  a  suit 
against  a  city  and  its  civil  engineer,  in  which  it  was  adjudged 
that  the  city  had  the  right  to  use  the  land  for  a  street.  After- 
wards, he  sued  the  city  and  its  marshal,  and  an  employe  to^ 

1.  Frank  v.  Jenkins,  22  O.  St.  597,  4.  Third  Eeformed  Dutch  Church  v. 
605.  Fox,  12  Philadelphia  296. 

2.  Hyde  v.  Noble,  13  X.  H.  494  (38  5.  Allison  v.  Little,  93  Ala.  150  (9  S. 
Am.  D.  508.  R.  388). 

3.  Dictum  in  Owners  of  Steamboat  6.  Feople  i\  Holladay,  93  Cal.  241 
Farmer  v.  McCraw,  26  Ala.  189  (62  (29  Pac.  R.  54,  27  Am.  St.  186,  191) ; 
Am.  D.  718,  722) ;  Steamboat  Farmer  People  v.  Smith,  93  Cal.  490  (29  Pac. 
r.  McGraw,  31  Ala.  659,  664.  R.  57  and  247). 
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enjoin  them  from  taking  it  for  a  street,  and  contended  that  the 
former  adjudication  was  no  bar  because  the  parties  were  differ- 
ent; but  the  court  ruled  otherwise,  because  the  city  was  the 
real  party  in  interest  and  the  others  merely  servants  acting  un- 
der its  orders.1 

§  483.  Civil  and  criminal  proceeding  for  same  act  or  omis- 
sion— Civil  first. — If  the  same  wrong  constitutes  both  a  civil 
and  a  criminal  cause  of  action,  there  is  no  privity  between  the 
parties  to  the  two  causes.  Thus,  if  A  sues  B  for  damages  al- 
leged to  have  been  caused  by  an  assault  and  battery,  a  recovery 
by  A  is  no  bar  to  a  criminal  prosecution  for  the  same  act,  either 
against  A2  or  against  B.3  So,  a  forfeiture  of  a  vessel  for  a  vio- 
lation of  law,  does  not  prevent  a  criminal  prosecution  for  the 
same  act.4  And  a  New  York  statute  having  provided  that,  in 
a  proceeding  by  mandamus  to  compel  a  public  officer  to  do  his 
duty,  a  fine  might  be  inflicted  which  should  be  a  bar  to  any 
action  to  recover  a  penalty  for  the  same  neglect,  such  a  fine  is 
no  bar  to  a  criminal  prosecution  for  the  same  matter.5     Nor 


1.  Faust  v.  Baumgartner,  113  Ind. 
139  (see  Foust  v.  City  of  Huntington, 
15  X.  E.R.  337). 

2.  People  v.  Kenyon,  93  Mich.  19 
(52  X.  W.  R.  1033). 

3.  Com.  v.  Somerville,  1-  Va.  Cases 
1G4,  1G9. 

4.  United  States  v.  Olsen,  57  Fed.  R. 
579. 

5.  People  v.  Meakirn,  133  X.  Y.  214 
(30  X.  E.  R.  828).  The  court  said: 
"The  mandamus  proceeding  is  purely 
a  civil  remedy,  and  the  fine  therein 
imposed  is,  at  most,  the  imposition  of 
a  penalty ;  and  so  it  is  spoken  of  in 
the  case  of  People,  ex  rel.  Garbutt,  v. 
Rochester,  etc.,  R.  R.  Company,  76  X. 
Y.294 ;  and  it  is  well  settled  that  the  law 
may  provide  for  the  recovery  in  a  civil 
action  of  a  penalty,  and  for  a  criminal 
proceeding  by  indictment  against  the 
party  for  the  same  offense.  In  People 
v.  Stevens,  13  Wend.  341,  it  was  held 


that  if  a  statute  creating  an  offense 
imposes  a  specific  penalty,  and  also 
declares  that  the  offense  shall  be  a 
misdemeanor,  punishable  by  fine  and 
imprisonment,  the  offender  is  subject 
to  indictment  in  like  manner  as  he 
would  have  been  had  the  offense  been 
a  misdemeanor  at  common  law.  Suth- 
erland, J.,  writing  the  opinion,  said: 
'It  is  undoubtedly  competent  for  the 
legislature  to  subject  any  particular 
offense,  both  to  a  penalty  and  a  crim- 
inal prosecution.  It  is  not  punishing 
the  same  offense  twice.  They  are  but 
parts  of  one  punishment.  They  both 
constitute  the  punishment  which  the 
law  inflicts  upon  the  offense.  That 
they  are  enforced  in  different  modes 
of  proceeding,  and  at  different  times, 
does  not  affect  the  principle.  It  might 
as  well  be  contended  that  a  man  was 
punished  twice  if  he  was  both 
fined  and  imprisoned,  which  he  may 
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does  an  acquittal  by  a  court  martial  bar  a  criminal  prosecu- 
tion.1 

City  or  town — State. — A  conviction  under  a  municipal 
ordinance,  as  a  common-law  question,  is  no  defense  to  a  criminal 
prosecution  based  on  the  same  act.2  And,  on  the  other  hand, 
an  acquittal3  or  a  conviction,4  in  a  criminal  proceeding,  does 
not  preclude  a  prosecution  of  the  same  transaction  as  a  viola- 
tion of  a  municipal  ordinance.  Nor  is  a  fine  imposed  for  the 
violation  of  an  ordinance  a  bar  to  a  private  suit  for  damages.5 

§  484.  Civil  and  criminal  proceeding  for  same  act  or  omis- 
sion— Contempt  proceeding  first. — An  acquittal  in  a  contempt 
proceeding  because  a  device  is  not  an  infringement,  is  no  bar 


be  inmost  misdemeanors.'  In  Blatch- 
ley  v.  Moser,  15  Wend.  215,  that  case 
was  approved,  and  it  was  there  held 
that  an  indictment  for  selling  spiritu- 
ous liquors,  without  license  as  a  tav- 
ern keeper,  is  no  bar  to  an  action  for 
the  penalty  given  by  the  statute  in 
such  cases.  In  Lawyer  v.  Smith,  1 
Denio  207,  the  action  was  on  the 
statute  (1  Rev.  St.,  p.  696,  §  1)  giving 
treble  damages  to  the  party  injured 
against  one  who  negligently  sets  fire 
to  his  own  woods,  and  it  was  held  that 
the  action  was  penal  in  its  nature,  and 
as  to  two-thirds  of  the  recovery  that  it 
was  wholly  penal.  The  same  statute 
made  the  act  for  which  treble  dam- 
ages could  be  recovered  a  misde- 
meanor, punishable  by  fine  and  im- 
prisonment,and  yet  it  was  not  doubted 
that  the  penalty  could  be  recovered, 
and  the  guilty  party  also  punished  for 
a  misdemeanor.  There  is  a  class  of 
actions  in  which  punitive  damages 
may  be  recovered  by  a  plaintiff  for 
the  purpose  of  punishing  the  defend- 
ant, and  the  punishment  of  a  defend- 
ant by  a  civil  action  in  that  way  has 
never  been  held  a  bar  to  an  indict- 
ment in  case  the  acts  complained  of 


were  also,  either  at  common  law  or 
by  statute,  a  misdemeanor.  Chiles  v. 
Drake,  2  Mete.  (Ky.)  146." 

1.  United  States  v.  Cashiel,  1  Hughes 
552 ;  United  States  v.  Clark,  31  Fed. 
R.  710. 

2.  Hughes  v.  People,  8  Colo.  536  (9 
Pac.  R.  50,  5  Am.  Cr.  R.  80;  Theisen 
v.  McDavid,  —  Fla.  —  (16  S.  R.  321) ; 
Hunt  I?.  City  of  Jacksonville,  34  Fla. 
504  (16  S.  R.  398) ;  "Wragg  v.  Penn 
Township,  94  111.  11,  23— a  penalty  re- 
covered by  a  township  for  obstructing 
a  highway  j'Robbins  v.  People,  95  111. 
175 — penalty  was  less  than  fine  fixed 
by  criminal  statute ;  Levy  v.  State,  6 
Ind.  281 ;  Kemper  v.  Com.,  85  Ky.  219 
(3  S.  W.  R.  159) ;  Johnson  v.  State,  59 
Miss.  543;  State  v.  Reid,  —  N.  C.  — 
(20  S.  E.  R.  468) ;  State  v.  Sly,  4  Ore- 
gon 277;  Greenwood  v.  State,  6  Bax- 
ter (Tenn.)  567;  Hamilton  v.  State, 
3  Tex.  App.  643.  Contra,  State  », 
Cowan,  29  Mo.  330;  State  v.  Thorn- 
ton, 37  Mo.  360. 

3.  McRea  v.  Mayor,  59  Ga.  168  (27 
Am.  R.  390) . 

4.  Van  Buren  v.  Wells,  53  Ark.  368 
(14  S.  W.  R.  38). 

5.  Miles  v.  Craig,  6  La.  Ann.  753. 
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to  a  suit  for  it  as  an  infringement.1  A  conviction  and  punish- 
ment of  a  person  who  was  not  a  member  of  congress  by  the 
house  of  representatives  for  an  assault  and  battery  upon  a  mem- 
ber of  the  house  do  not  bar  a  criminal  prosecution  for  the 
same  act.2  A  fine  inflicted  for  contempt,  in  committing  an  as- 
sault and  battery  in  the  presence  of  the  court,  is  no  defense  to  a 
prosecution  for  the  assault  and  battery  as  a  criminal  offense. 
The  same  act  constitutes  two  public  offenses.3  If  an  attach- 
ment for  contempt  is  instituted  as  a  means  of  private  redress 
and  results  in  satisfaction,  it  will  bar  an  action  for  damages  for 
the  same  cause.4 

A  sued  B  and  C,  alleging  that  he  had  executed  a  note  to  B, 
and  that  afterwards  he  purchased  a  note  against  B,  and  brought 
a  suit  against  him,  and  procured  an  order  restraining  him 
from  transferring  his,  A's,  note;  and  that,  after  service  of  the 
order,  he,  B,  transferred  the  note  to  C,  who  received  it  with 
knowledge  of  the  restraining  order.  A  also  alleged  that  he 
had  filed  a  complaint  against  B  and  C,  asserting  that  they  had 
violated  the  restraining  order,  and  that  they  appeared  and  at- 
tempted to  show  cause  why  they  should  not  be  punished ;  that 
such  proceedings  were  had  that  the  court  adjudged  them  guilty 
of  violating  the  restraining  order,  and  that  they  should  be 
placed  in  custody  until  they  turned  over  the  note  or  its  pro- 
ceeds to  the  clerk.  This  part  of  the  complaint  in  relation  to 
the  contempt  proceeding  was  stricken  out  on  motion,  and  this 
was  held  to  be  correct,  because  that  proceeding  did  not  adjudge 
that  C  had  no  right  to  enforce  the  collection  of  the  note  re- 
ceived from  B,  as  no  issue  could  be  formed  which  would  au- 
thorize the  court  to  pronounce  a  judgment  upon  the  merits;  that 
a  party  might  be  guilty  of  a  contempt,  and  yet  possess  a  clear 
legal  right ;  and  that  the  investigation  stops  when  it  is  ascer- 
tained that  a  contempt  was  committed,  and  that  nothing  more 
is  or  can  be  concluded  by  the  order  of  the  court ;  that  it  was 
not  because  such  a  proceeding  was  special  or  summary  that  it  was 

1.  Mack  v.  Levy,  59  Fed.  R.  468.  3.  State  v.  Yancy,  1   Carolina  Law 

2.  United  States  «.Houston,4  Cranch    Repository  519. 

C.  C.  261.  4.  Walker  v.  Fuller,  29  Ark.  448, 468. 
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not  conclusive, but  because  the  merits  could  not  be  determined. 
Of  course,  no  question  in  respect  to  the  note  purchased  by  A 
against  B  could  be  litigated  in  the  contempt  proceeding, 
and  C,  in  the  case  then  before  the  court,  might  show  that 
he  never  bought  it,  or  that  it  was  paid,  or  a  forgery,  or  the 
like.  But  in  that  proceeding  A  had  to  allege  and  prove  that  C 
took  the  note  from  B,  with  notice  of  the  restraining  order,  be- 
fore a  conviction  could  be  had,  and  why  that  issue  was  not 
settled  I  can  not  see.  If  so,  it  was  error  to  strike  the  matter 
from  the  complaint,  as  it  showed  the  adjudication  of  one  ma- 
terial question  in  the  case.1 

§  485.  Civil  and  criminal  proceeding  for  same  act  or  omis- 
sion— Criminal  first. — An  acquittal  of  a  criminal  charge  is  no 
defense  to  a  civil  suit  for  the  same  matter.2  Thus,  an  acquittal 
of  embezzling  money  is  no  bar  to  a  proceeding  to  disbar  the 
defendant  as  an  attorney  for  the  same  act.3  In  Mississippi, 
the  fact  that  one  has  been  convicted  and  fined  for  an  assault 
and  battery  is  no  mitigation  of  damages  in  a  civil  suit  by  the 
person  injured  ; 4  while  in  New  York  it  does  not  even  bar  ex- 
emplary damages.5  But  the  latter  point  is  ruled  to  the  con- 
trary in  Georgia.6  In  England,  in  case  one-half  the  fine  goes 
to  the  prosecuting  witness,  it  is  held  proper  for  the  jury  to  con- 
sider that  in  mitigation  of  damages  in  the  civil  suit.7  It  is  the 
opinion  of  a  federal  circuit  court  that  a  conviction  of  conspir- 
ing with  certain  distillers  to  defraud  the  United  States  by  the 
unlawful  removal  of  distilled  spirits  from  their  distilleries, 
without  the  payment  of  taxes,  bars  a  suit  by  the  United  States 
to  recover  the  penalty  of  double  taxes  for  the  same  fraud.8 

In  an  action  in  Tennessee  by  the  state  on  a  liquor  retailer's 
bond  for  keeping  a  disorderly  house,  a  conviction  for  keeping 

1.  Proctor  v.  Cole,  104  Ind.  373  (3        4.  Wheatley  v.  Thorn,  23  Miss.  62. 
N.  E.  R.  106,  and  4  X.  E.  R.  303).  5.  Cook  v.  Ellis,  6  Hill  466. 

2.  Morch  v.  Raubitschek,  159  Pa.  St.        6.  Cherry  v.  McCall,  23  Ga.  193, 198. 
559  (28  Atl.  R.  369).  7.  Jacks  v.  Bell,  3  C.  &  P.  316. 

3.  In  Matter  of  Blank,  86  N.  Y.  563,        8.  United  States  v.  McKee,  4  Dillon 
573.  128. 
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such  a  house  is  prima  facie  evidence  against  the  security,  and 
conclusive  on  the  principal.1 

State — United  States. — The  same  act  may  be  punished 
under  a  law  of  a  state  and  again  under  a  law  of  the  United 
States.2  So,  if  the  same  act  is  a  crime  against  the  United 
States  and  a  state,  an  acquittal  by  a  court  of  one  is  no  bar  to 
a  prosecution  in  a  court  of  the  other.3 

§  486.  Civil  proceeding*,  issue  determined  in,  between  prose- 
cuting witness  and  defendant — Effect  of,  in  criminal  proceed- 
ing for  same  act  or  omission. — If  there  is  no  privity  between 
the  parties  in  a  civil  and  a  criminal  proceeding  concerning  the 
same  alleged  wrong,  as  maintained  in  the  last  section,  then  it 
would  seem  to  follow  that  an  issue  determined  in  a  civil  cause 
would  be  no  evidence  in  a  criminal  one.  But  the  decisions  are 
not  quite  harmonious.  Thus,  a  judgment  in  favor  of  a  county 
against  a  tax  collector  is  no  evidence  in  a  prosecution  by  the 
state  for  embezzling  the  same  taxes.4  So,  a  verdict  and  judgment 
on  the  question  of  ownership  is  no  evidence  in  a  criminal  prose- 
cution against  the  same  defendant  for  stealing  the  same  goods, 
as  the  parties  are  not  the  same.5  And,  on  the  trial  of  A  for 
stealing  the  goods  of  B,  if  the  defense  is  that  A  and  B  were  part- 
ners, an  adjudication  in  a  suit  between  them  that  they  were 
not  partners  can  not  be  given  in  evidence  by  the  prosecution.6 
In  a  prosecution  under  a  statute  of  Indiana,  which  made  it  a 
misdemeanor  for  any  person  to  remove  a  fence  from  the  land 
of  another  without  a  license,  it  was  held  that  a  judgment  in  a 
civil  action,  between  the  defendant  and  the  prosecuting  witness, 
fixing  the  boundary  line,  was  conclusive  on  that  question. 
The  court  said  that  the  judgment  had  the  same  force  as  a  final 
agreement  between  the  parties;  that  a  judgment  is  always  evi- 

1.  Webbs  v.  State,  4  Coldwell  (44  3.  State  v.  Eankin,  4  Coldwell  (44 
Tenn.)  199,  202.  Tenn.)  145. 

2.  United  States  v.  Marigold,  9  How.  4.  Britton  v.  State,  77  Ala.  202,  209. 
(50  U.  S.)  560,  569 ;  Moore  v.  People,  5.  State  v.  Hogard,  12  Minn.  293, 296. 
14  How.  (55  U.  S.)  13,  19— McLean,  6.  People  v.  Leland,  25  N.  Y.  Suppl. 
J.,  dissenting ;  United  States  ».  Barn-  943  (56  N.  Y.  St.  Reporter  73). 

hart,  22  Fed.  R.  285. 
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deuce  of  the  fact  that  it  has  been  given,  and  of  the  legal  con- 
sequences which  result  from  that  fact,  whether  the  person 
against  whom  it  is  offered  as  evidence  was  a  party  to  the  action 
in  which  it  was  rendered  or  not.1  If  a  person  has  an  interest 
in  a  matter  and  is  not  a  party  to  a  suit  concerning  it,  the  pro- 
ceedings are  no  evidence  in  a  suit  which  does  concern  it.  If 
the  defendant  did  unlawfully  remove  the  fence,  that  act  gave 
the  prosecuting  witness  a  cause  of  action  to  recover  damages, 
and  the  state  a  cause  of  action  to  recover  a  fine.  The  two  ac- 
tions could  not  be  united.  Neither  party  could  compromise  or 
settle  the  cause  which  belonged  to  the  other.  The  causes  of 
action  were  as  separate  and  independent  as  though  the  defend- 
ant had  injured  two  persons  by  the  same  act.  A  decree  fore- 
closing a  mortgage  conclusively  establishes  the  relation  of 
debtor  and  creditor  between  the  mortgagor  and  mortgagee  as 
to  the  whole  world.  But  that  is  because  none  of  the  remainder 
of  the  world  have  any  legal  interest  in  that  question.  It  estab- 
lishes that  fact  against  a  subsequent  mortgagee  who  was  not 
made  a  party  so  far  as  any  property  is  concerned  which  is  not 
covered  by  his  mortgage.  But  in  respect  to  the  property 
that  is  so  covered,  it  is  void  and  establishes  nothing.  He  has 
an  interest  in  that  which  can  not  be  divested  except  by  giving 
him  his  day  in  court.  A  case  in  South  Carolina  was  this: 
A  was  prosecuted  for  forging  a  receipt  against  B.  It  was  con- 
tended that  B  was  an  incompetent  witness  because  interested 
in  defeating  the  receipt.  An  award,  settling  all  matters  of  dif- 
ference between  A  and  B,  which  was  made  a  judgment  of  the 
court  of  common  pleas,  thus  showing  that  the  matters  men- 
tioned in  the  receipt  had  been  settled,  was  held  admissible  to 
show  that  B  had  no  interest  in  the  receipt,  and  was,  therefore, 
a  competent  witness.  This  ruling  was  put  upon  the  ground  that 
a  judgment  between  other  parties  was  competent  to  prove  a 
collateral  fact.2  This  case  stands  upon  entirely  different  ground 
than  the  case  last  cited.  The  question  was  whether  or  not  B 
still  had  an  interest  in  the  receipt.  The  judgment  showing  that 

1.  Dorrell  v.  State,  83  Ind.  357.  2.  State  v.  Foster,  3  McCord's  Law 

442. 
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he  had  none,  was  admissible  upon  the  same  principle  that  a 
bond  of  a  third  person  agreeing  to  save  him  harmless  would 
have  been.  A  was  indicted  for  conveying  a  lot  to  B  and  ob- 
taining its  price  in  money  and  other  property  upon  the  false 
pretense  that  he  was  the  owner.  On  the  trial,  the  state  was 
permitted  to  introduce  the  record  in  a  civil  suit  by  C  against  A, 
in  which  it  was  adjudged  that  A  had  no  title  to  this  particular 
property.  A  was  convicted,  and  on  appeal,  having  assigned 
the  introduction  of  this  record  in  evidence  as  error,  the  court 
said:  "The  purpose  of  that  evidence  was  to  show  that  at  the 
time  the  defendant  induced  the  prosecuting  witness  to 
part  with  his  property  and  transfer  and  deliver  it  to  the  de- 
fendant, the  latter  knew  that  the  title  was  worthless  to  the 
property  to  which  he  pretended  to  have  a  good  title,  and  which 
he  was  deeding  to  the  prosecuting  witness  in  exchange  for  what 
the  defendant  was  receiving  from  him,  and  that  the  worthless- 
ness  of  the  defendant's  title  had  been  adjudged  in  that  very 
suit.  This  evidence,  taken  in  connection  with  the  oral  testi- 
mony certainly  tended,  at  least,  to  show  that  the  defendant 
did  know  that  he  was  selling  property  to  which  he  had 
no  title."  I  think  this  case  is  sound.  The  judgment  was 
equivalent  to  a  deed  from  A  to  C.1 

Quasi  criminal. — A  recovery  by  a  woman  for  her  own  se- 
duction is  not  admissible  to  prove  the  fact  of  sexual  inter- 
course in  a  prosecution  against  the  defendant  for  bastardy, 
wherein  the  state  on  the  relation  of  the  same  woman  is  plaint- 
iff, because  the  parties  are  not  the  same.  In  the  seduction  case 
the  damages  recovered  belonged  to  her,  but  not  so  in  the  bas- 
tardy case.2 

§  487.  Criminal  proceeding,  issue  determined  in — Effect 
of,  in  civil  proceeding  between  prosecuting  witness  and  de- 
fendant.— In  Buller's  Nisi  Prius  it  is  said  that  "a  conviction 
at  the  suit  of  the  king  for  a  battery  can  not  be  given  in  evi- 

1.  People  v.  Hamberg,  84  Cal.  468        2.  Glenn  v.  State,  ex  rel.  Clore,  46 
(24Pac.  R.  298).  Ind.  368. 
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dence  in  trespass  for  the  same  battery,"  because  the  parties  are 
not  mutually  bound.1  The  syllabus  to  a  case  in  the  supreme 
court  of  the  United  States  reads:  "Proceedings  on  an  indict- 
ment may  be  introduced  as  evidence  in  a  oivil  suit,  but  they 
are  not  conclusive,  and  if  the  judgment  of  the  court  was 
founded  on  erroneous  instructions  to  the  jury,  they  are  of  little 
value."1  What  the  indictment  was,  or  how  it  became  relevant, 
the  case  fails  to  show. 

Assault  and  battery. — A  conviction  of  an  assault  and  bat- 
tery in  a  criminal  case  is  no  evidence  in  a  civil  suit  for  the  same 
acts  ;s  but  if  the  defendant  pleaded  guilty,  that  fact  may  be 
shown  in  the  civil  case,  but  it  is  there  subject  to  explanation 
and  contradiction.4  So,  a  record  showing  a  conviction  of  the 
husband  for  an  assault  and  battery  upon  his  wife  is  no  evidence 
to  prove  that  fact  in  a  suit  for  a  divorce.5 

Desertion.— And  a  criminal  prosecution  and  conviction  of 
gone  for  the  desertion  of  his  wife,  and  a  sentence  that  he  pay 
>her  seven  dollars  per  week,  was  said  to  be  persuasive  but  not 
conclusive  evidence  of  his  desertion,  in  a  suit  by  him  to  recover 
curtesy  in  her  land  after  his  death.6  A  later  case,  in  the  same 
state,  holds  that  such  a  sentence  is  no  bar  to  a  suit  by  him  for 
divorce.7  I  am  unable  to  see  upon  what  principle  the  criminal 
proceeding  was  admissible  at  all. 

Embezzlement. — An  acquittal  of  embezzlement  is  no  bar 
to  a  civil  suit  to  recover  the  money  taken.8 

False  imprisonment. — In  an  action  for  false  imprisonment, 
the  defendant  can  not  give  in  evidence  a  conviction  of  the 
plaintiff  in  a  criminal  case  in  order  to  show  a  breach  of  the 
peace  by  him.9     So  a  conviction  for  forcible  entry  and  detainer 

1.  Buller  N.  P.  16  and  233,   citing        5.  Quinn  v.  Quinn,  16  Vt.  426. 

Rex  v.  Warden  of  Fleet,  Ca.  R.  B.  6.  Hahn  v.  Bealor,  132  Pa.  St.  242 

(12  Modern)  337,  339.    Accord,  Virgo  (Bealor  v.  Hahn,  19  Atl.  R.  74) . 

v.  Virgo,  69  Law  Times  Rep.  460.  7.  Van  Dyke  v.  Van  Dyke,  135  Pa. 

2.  Richardson  v.  City  of  Boston,  24  St.  459  (19  Atl.  R.  1061). 

How.  (65  U.  S.)  188.  8.  Powers  v.  Davenport,  101  N.  C. 

3.  Jarvis  v.  Manlove,  5  Harrington    286  (7  S.  E.  R.  747). 

(Del.)  452;  Clark  v.  Irvin,  9  0. 131.  9.  Wilson  v.  Manhattan  Ry.  Co.,  20 

4.  Clark  v.  Irvin,  9  0. 131.  Accord,  N.  Y.  Suppl.  852  (49  N.  Y.  St.  Report- 
Crawford  v.  Bergen,  —  Iowa  —  (60 N.     er  116 ;  2  N.  Y.  Misc.  R.  127). 

W.  R.  205). 
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is  no  evidence  against  the  defendant  if  sued  civilly  for  the 
same  act.1 

Intoxicating  liquor. — An  acquittal  of  violating  the  pro- 
visions of  the  statute  prohibiting  the  sale  of  intoxicating 
liquors,  is  no  bar  to  a  suit  by  an  individual  to  restrain  the  de- 
fendant from  doing  the  same  thing  as  a  nuisance,  because  the 
reliefs  sought  are  different.2 

Larceny. — An  acquittal  of  larceny  is  no  evidence  for  the 
defendant  in  an  action  by  the  owner  for  a  conversion.8 

Malicious  mischief. — An  acquittal  of  malicious  mischief  in 
killing  cattle  is  no  evidence  for  the  defendant  in  a  civil  ac- 
tion against  him  for  damages,  although  the  plaintiff  was  the 
prosecuting  witness.4 

Murder. — In  a  civil  suit  for  damages  caused  by  the  unlaw- 
ful killing  of  a  person,  the  record  of  the  acquittal  of  the  de- 
fendant in  a  prosecution  for  his  murder  is  no  defense.5  In 
a  suit  upon  a  life  insurance  policy,  the  issue  being  whether 
the  person  who  killed  the  insured  was  sane  or  insane,  a  record 
showing  his  conviction  of  the  murder  of  the  insured,  in  which 
the  question  of  insanity  was  not  made,  is  no  evidence  to  prove 
that  he  was  sane.6 

Obstructing  highway. — A  conviction  of  a  person  for  ob- 
structing a  highway  does  not  bar  him  from  showing  that  it  is 
not  a  highway,  in  a  suit  by  him  against  a  stranger  for  trespass 
in  using  the  supposed  way.7 

Perjury. — A  was  indicted  for  perjury  committed  by  making 
an  affidavit,  in  a  cause  wherein  he  was  plaintiff  and  B  was  de- 
fendant, that  B  owed  him  £50.  It  was  decided  that,  in  sup- 
port of  this  indictment,  it  was  not  competent  to  prove  that  the 

1.  Bennett  v.  Fulmer,  49  Pa.  St.  4.  Tumlin  v.  Parrott,  82  Ga.  732  (9 
155,   161.     This  case  is  opposed   in    S.  E.  R.  718). 

principle  to  Hahn  v.  Bealor,  cited  5.  Cottingham  v.  Weeks,  54  Ga. 
above,  and  is  sounder  in  my  opinion.    275 ;   Gray  v.  McDonald,  104  Mo.  303 

2.  Martin    v.    Blattner,  68  Iowa  286     (16  S.  W.  R.  398). 

(25  N.  W.  R.  131   and  27  N.  AV.  R.  6.  Marceau   v.  Travellers'  Ins.  Co., 

244) .  101  Cal.  338  (35  Pac.  R.  856) . 

3.  Hutchinson    v.    Bank  of  Wheel-  7.  Petrie  v.  Nuttall,  11  Exch.  569. 
ing,  41  Pa.  St.  42. 
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cause  of  A  against  B  liad  been  referred  by  consent,  and  an 
award  made  that  B  owed  A  nothing.1 

Receiving  stolen  goods. — An  acquittal  of  having  knowing- 
ly received  stolen  goods  is  no  bar  to  an  action  by  the  owner 
against  the  receiver  for  their  value.2 

Removing  crops. — An  acquittal,  upon  a  criminal  prosecu- 
tion for  removing  crops  from  land,  is  no  evidence  in  a  civil 
suit  between  the  parties.3 

Repairs  omitted. — An  acquittal,  on  a  prosecution  for  fail- 
ure to  repair  a  bridge,  is  no  bar  to  a  mandatory  injunction  by 
the  county  to  require  the  bridge  to  be  kept  in  repair,  as  the 
parties  are  different.4 

Reward. — In  an  action  to  recover  a  reward  for  the  detection 
and  conviction  of  an  offender  his  conviction  is  not  conclusive 
evidence  of  his  guilt.5      It  is  at  least  prima  facie.6 

Slander. — An  acquittal  in  a  criminal  case  is  no  evidence, 
in  an  action  of  slander,  for  charging  the  accused  with  the  same 
crime.7      But  an  early  case  in  New  York  decides  that,  in  an ' 
action  of  slander  for  calling  the  plaintiff  a  thief,  the  defendant 
can  make  out  a  prima  facie  case  of  justification  by  showing  the l 
record  of  the  conviction  of  the  plaintiff  for  the  same  larceny,  L 
provided  he,  the  defendant,  was  not  a  witness  in  the  criminal 
prosecution.8     This  case  seems  to  me  to  be  unsound. 

Trespass. — A  statute  of  New  York  having  made  trespass 
upon  land  and  the  cutting  of  trees  a  criminal  offense,  and  hav- 
ing also  given  the  owner  of  the  land  the  right  to  recover  treble 
damages,  an  acquittal  of  the  criminal  charge  is  no  bar  to  a  civil 
suit  by  the  owner.9  So,  in  an  action  in  Pennsylvania  against  a 
master  for  injuries  caused  by  his  servant  in  recklessly  driving 


1.  Regina   v.    Fontaine  Moreau,  11        5.  Mead  v.  City  of  Boston,  3  Cush. 
Ad.  &  El.  N.  S.  (63  E.  C.  L.)  1028.  (57  Mass.)  404. 

2.  Rohm   v.    Borland  (Pa.),  7  Atl.        6.  Borough  of  York    v.  Forscht,  23 
R.  171.  Pa.  St.  391. 

3.  Carlisle    v.    Killebrew,   89  Ala.        7.  Corbley    v.    Wilson,    71   111.  209 
329  (6  S.  R.  756).  (22  Am.  R.  98).  *.- 

4.  Dyer  County  v.  Chesapeake,  etc.,        8.  Maybee  v.  Avery,  18  Johns.  352. 
R.  R.  Co.,  87  Tenn.  712;  S.  C.  Chesa-        9.  Yon  Hoffman  v.  Kendall,  63  Hun 
peake,  etc.,  R.  R.  Co.  v.  Dyer  County,  (70  N.  Y.  Supr.)  628  (17  N.  Y.  Suppl. 
11S.W.  R.  943.  713). 
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ovei  plaintiff,  a  record  showing  the  acquittal  of  the  servant  on 
a  criminal  prosecution  for  the  same  act  is  not  admissible.1 

§  488.   Criminal  proceeding,  issue  determined  in — Efiect 
of,  in  civil  proceeding  between  state  and  defendant. — As  the 

state,  to  succeed  in  a  criminal  case,  must  establish  each  mate- 
rial issue  by  evidence  which  excludes  all  reasonable  doubt,  while 
the  same  result  can  be  had  in  a  civil  one  by  evidence  which  sim- 
ply outweighs  that  given  by  the  defendant,  it  would  seem,  on 
principle,  that  a  recovery  by  the  state  in  the  former  case,  after  a 
contest,  ought  to  settle  the  same  issues  in  the  latter,  but  not 
vice  versa.  The  evidence  which  determines  the  criminal  case 
is  more  than  sufficient  to  support  the  civil,  but  that  which  will 
maintain  the  latter  will  not  support  the  former.  Upon  the 
same  reasoning,  an  acquittal  in  a  criminal  prosecution  ought 
not  to  be  evidence  against  the  state  upon  the  same  issue  in  a 
civil  action.  But  the  cases  differ.  Thus,  the  Supreme  Court  of 
the  United  States  holds  that  an  acquittal  in  a  criminal  case  bars 
the  state  from  prosecuting  the  same  matter  civilly  to  enforce  a 
forfeiture.2  The  court  says  that  it  matters  not  that  the  issue 
had  to  be  proven  beyond  a  reasonable  doubt  in  order  to  succeed 
in  the  former  case,  while  a  bare  preponderance  of  the  evidence 
would  be  sufficient  in  the  latter.  Why  that  made  no  difference 
the  court  did  not  explain.  In  a  case  involving  the  same  princi- 
ple, the  supreme  court  of  Vermont,  with  better  reason,  as  it 
seems  to  me,  ruled  differently.  It  decided  that  an  adjudication 
in  an  action  of  trover  for  the  unlawful  impounding  of  a  horse, 
that  the  owner  was  given  notice  of  the  place  of  impounding, 
was  no  evidence  of  that  fact  in  a  subsequent  action  by  the  im- 
pounder to  recover  a  penalty,  because  in  the  latter  case  he  must 
prove  the  point  beyond  a  reasonable  doubt.3  So,  a  late  case  in 
the  supreme  court  of  New  York  holds  that  an  acquittal  in 
a  criminal  prosecution  for  the  violation  of  a  statute  "to  prevent 
deception  in  the  sale  of  dairy  products,"  is  no  bar  to  a  suit  by 

1.  Rummers   v.    Bergner  and  Engel        2.  Coffey  v.  United  States,  116  U.  S. 
Brewing  Co.,  143  Pa.  St.  114  (22  Atl.     436. 

E.  707).  3.  Biker  v.  Hooper,  35  Vt.  '457  (82 

Am.  D.  646). 


966  PARTIES,    PRIVIES    AND    STRANGERS. 

the  state  to  recover  a  penalty  given  by  the  same  statute  for  doing 
the  same  acts.  The  court  said  that  if  the  defendant  had  been 
convicted  in  the  criminal  case  the  record  could  not  have  been 
introduced  against  him  in  the  civil  one,  and  therefore  that  an 
acquittal  could  not  be  used  in  his  favor.1  I  agree  with  this  de- 
cision, but  not  with  the  dictum.  The  supreme  court  of  Ten- 
nessee holds  that  a  conviction  of  a  liquor  seller  for  keeping  a 
disorderly  house  is  conclusive  on  him  in  an  action  by  the  state 
on  his  bond  providing  that  he  shall  not  keep  such  a  house,2 
which  seems  to  me  to  be  sound  law. 

A  late  case  in  the  federal  circuit  distinguishes  the  case  of 
Coffey  v.  United  States.     It  was  this  : 

The  United  States  sued  a  person  for  the  value  of  timber, 
which  the  complaint  alleged  he  had  taken  from  the  public 
lands  and  converted  to  his  own  use.  He  answered  that  he  had 
been  indicted  for  the  same  wrongs  and  trespasses,  and  tried 
and  acquitted,  to  which  a  demurrer  was  sustained.  The 
United  States  having  recovered  a  judgment  against  him,  he 
carried  the  case  to  the  circuit  court  of  appeals,  which 
said  :3  "  Did  the  court  err  in  sustaining  the  demurrer  to  that 
part  of  defendant's  answer  which  pleaded  the  indictment,  trial 
and  verdict  of  acquittal  in  the  Idaho  court,  and  in  excluding 
them  when  offered  in  evidence  ?  That  the  judgment  of  a 
court  of  competent  jurisdiction,  directly  upon  the  point,  is,  as 
a  plea,  a  bar,  or  as  evidence,  conclusive  between  the  same 
parties  upon  the  same  matter  directly  in  question  in  another 
court,  is  too  well  settled  to  require  discussion.  One  of  the  safest 
rules  for  courts  to  follow  in  determining  whether  or  not  a  prior 
judgment  between  the  same  parties,  concerning  the  same  mat- 
ters, is  a  bar,  is  to  ascertain  if  the  same  evidence  which 
is  necessary  to  sustain  the  second  action,  if  it  had  been  given 
in  the  former,  would  have  authorized  a  recovery.  Under 
this  test,  is  the  judgment  in  the  criminal  case  a  bar  to 
this  action  ?     What  facts  were  required  to  be  proven  in  order 

1.  People  v.  Rohrs,  49  Hun  (56  N.        2.  Webbs  v.  State,   4  Coldwell  (44 
Y.  Supreme)  150  (1  N.  Y.  Suppl.  672,     Tenn.)  199,  202. 
16  N.  Y..  St.  Reporter  782) .  3.  Stone  v.  United  States,  64  Fed.  R. 

607  (12  C.  C.  A.  451). 
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to  sustain  the  respective  actions  ?  The  criminal  case  in  Idaho 
was  instituted  and  prosecuted  by  the  United  States  against  the 
defendant  for  an  alleged  willful  violation  of.  a  statute  which, 
among  other  things,  provided  that:  '  If  any  person  shall  cut, 
or  cause  or  procure  to  be  cut,  or  aid,  assist  or  be  employed  in 
cutting,  or  shall  wantonly  destroy,  or  cause  or  procure  to  be 
wantonly  destroyed,  or  aid,  assist  or  be  employed  in  wantonly 
destroying  any  live  oak  or  red  cedar  trees,  or  other  timber 
standing,  growing  or  being  on  any  lands  of  the  United  States 
*  *  *  he  shall  pay  a  fine  *  *  *  and  be  imprisoned  not 
exceeding  twelve  months.'  Rev.  St.  U.  S.,  §2461.  The  in- 
dictment charged  that  defendant,  at  the  time  and  place,  and 
upon  the  public  lands  therein  mentioned,  'did  then  and  there, 
unlawfully,  willfully  and  feloniously  cut  and  remove,  and  cause 
and  procure  to  be  cut  and  removed  from  said  lands,  fifty  thou- 
sand timber  trees  then  and  there  being  and  growing  upon  said 
lands/  etc.  This  was  an  essential  averment,  which  was  neces- 
sary to  be  proven  in  order  to  convict  the  defendant.  The 
present  action  was  brought  to  recover  the  value  of  the  timber 
cut  from  the  same  lands.  In  order  to  sustain  this  action,  it  was 
only  necessary,  after  establishing  the  title  of  plaintiffs  to  the 
lands,  and  the  value  of  the  timber  taken  to  prove  that 
the  defendant  received  and  converted  it  to  his  own  use. 
In  other  words,  it  was  necessary,  in  the  criminal  case,  to 
prove  that  the  defendant,  with  knowledge  that  the  lands  be- 
longed to  the  United  States,  and  with  the  intent  and  purpose  to 
defraud  the  government,  either  personally  cut  and  removed  the 
timber,  or  with  such  knowledge  and  intent,  caused  and  procured 
it  to  be  cut  and  removed;  while,  to  maintain  this  action,  it 
was  only  necessary  to  prove  that  the  timber  belonged  to  the 
government,  and  that  the  defendant  came  into  its  possession 
and  converted  it  to  his  own  use  without  authority  from  the  gov- 
ernment. If,  in  establishing  these  facts,  the  evidence  showed 
that  the  defendant  was  only  an  unintentional — not  willful — 
trespasser,  or  an  innocent  purchaser  for  value,  or  the  purchaser 
from  a  trespasser  without  notice,  the  government  would  be  en- 
titled to  recover.     It  will  therefore  readily  be  seen  that,  if  the 
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same  evidence  which  was  necessary  to  sustain  the  present  ac- 
tion had  been  given  in  the  former  suit,  it  would  not  have 
authorized  a  conviction;  and,  under  the  test  which  we  have 
stated,  it  would  necessarily  follow  that  the  former  judgment 
of  acquittal  is  not  a  bar  to  the  present  action.  But  it  is 
contended  by  defendant  that  the  precise  question  involved  in 
this  case  has  been  decided  in  his  favor  by  the  supreme  court  in 
Coffey  v.  U.  S.  (116  U.  S.  442).  That  opinion  does  not  sup- 
port his  position,  and  is  not  in  any  respect  opposed  to  the 
conclusions  we  have  reached.  Coffey  was  a  distiller  of  li- 
quors, and  a  criminal  information  was  filed  against  him 
for  the  violation  of  certain  sections  of  the  internal  revenue 
laws.  He  was  tried  by  a  jury,  and  acquitted.  Afterwards, 
a  civil  proceeding  against  him  to  forfeit  the  property,  under 
the  same  section  of  the  statute,  was  instituted.  The  former 
judgment  of  acquittal  was  properly  held  to  be  a  bar.  Why? 
The  decision  of  the  court  makes  it  perfectly  plain,  and,  in 
our  opinion,  shows  clearly  and  distinctly  the  difference  be- 
tween the  facts  of  that  case  and  this.  In  rendering  the 
opinion,  the  court  said  :  '  The  principal  question  is  as  to 
the  effect  of  the  indictment,  trial,  verdict,  and  judgment  of  ac- 
quittal, set  up  in  the  *  *  *  answer.  The  information  is 
founded  on  sections  3257,  3450,  and  3453;  and  there  is  no  ques- 
tion, on  the  averments  in  the  answer,  that  the  fraudulent  acts 
and  attempts  and  intents  to  defraud,  alleged  in  the  prior  crimi- 
nal information,  and  covered  by  the  verdict  and  judgment  of 
acquittal,  embraced  all  the  acts,  attempts,  and  intents  averred 
in  the  information  in  this  suit.  The  question,  therefore,  is 
distinctly  presented,  whether  such  judgment  of  acquittal  is  a 
bar  to  this  suit.     We  are  of  opinion  that  it  is.' 

If  the  same  things  could  be  said  in  this  case  with  reference 
to  the  criminal  prosecution,  then  our  conclusions  would  be  the 
same  as  reached  by  the  court  in  that  case.  Again,  further  on 
in  the  opinion,  it  is  said:  'The  judgment  of  acquittal  in  the 
criminal  proceeding  ascertained  that  the  facts  which  were  the 
basis  of  that  proceeding,  and  are  the  basis  of  this  one,  and 
which  are  made  by  the  statute  the  foundation  of  any  punish- 
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merit,  personal  or  pecuniary,  did  not  exist.  This  was  ascer- 
tained once  for  all,  between  the  United  States  and  the  claimant, 
in  the  criminal  proceeding,  so  that  the  facts  can  not  be  again 
litigated  between  them,  as  the  basis  of  any  statutory  punish- 
ment denounced  as  a  consequence  of  the  existence  of  the  facts.' 
We  are  of  opinion  that  the  rulings  of  the  court,  under  review, 
were  correct." 

Wholesale  liquor  dealer. — An  acquittal  upon  a  criminal 
prosecution,  which  negatives  the  idea  that  defendant  is  a  whole- 
sale dealer  in  malt  liquors,  does  not  preclude  the  government 
fronf  proving,  in  a  civil  suit  to  recover  taxes,  that  he  is  such  a 
dealer,  because  the  evidence  necessary  to  support  the  two  ac- 
tions is  not  the  same.1     This  case  seems  sound  to  me. 

§  489.  Criminal  proceedings  against  person  arrested,  and 
against  officer  who  made  the  arrest. — If  an  officer  arrests  a 
person  upon  the  pretense  that  he  is  then  violating  the  criminal 
law,  and  in  doing  so  strikes  him  with  his  baton,  for  which  he 
is  prosecuted  for  an  assault  and  battery,  the  record  showing 
the  acquittal  of  the  person  arrested  of  the  crime  charged 
against  him,  is  not  admissible  against  the  officer.2  The  court 
said:  "Patterson,  being  an  officer,  arrested  and  disarmed  one 
Stephens  of  a  pistol  he  held  in  his  hand,  he  (Stephens)  being 
at  the  time  under  the  influence  of  intoxicating  liquor,  and 
threatening  violence  to  one  or  more  persons.  While  engaged 
in  this  service,  he  struck  Stephens  with  his  baton  ;  and  for 
this  he  was  indicted  and  convicted  of  an  assault  and  battery. 
On  the  trial  before  the  mayor  of  the  town,  Stephens  was  ac- 
quitted of  the  offense  for  which  Patterson  had  arrested  him  ; 
and,  on  Patterson  s  trial  for  the  alleged  assault  and  battery, 
the  state  was  allowed  to  prove  the  judgment  of  acquittal,  ren- 
dered in  Stephens's  case,  against  Patterson.  Judgments  of 
courts  of  competent  jurisdiction  are  always  legal  evidence  be- 
tween the  same  parties  and  their  privies,  in  all  subsequent 
controversies  in  which  the  same  subject-matter  is  in  issue.    To 

1.  United  States  v.   Schneider,   35        2.  Patterson  v.  State,  91  Ala.  58  (8 
Fed.  R.  107.  S.  R.  756.) 
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come  within  this  rule,  however,  the  question  must  have  been 
in  issue  in  the  former  suit,  and  must  have  been  decided.  This 
rule  applies  only  to  cases  in  which  the  parties  are  the  same,  or 
in  which  the  parties  to  the  second  suit  are,  in  law,  privy  to  those 
in  the  first.  The  most  solemn  judgment  is  not  even  evidence 
against  a  third  person,  stranger  to  the  suit  in  which  it  is  ren- 
dered. The  circuit  court  erred  in  allowing  the  judgment  in 
the  Stephens  case  to  be  given  in  evidence  against  Patterson." 

§490.  Compelled  to  pay  wrong  person — (See  §593,  in- 
fra).— A  died  in  Ohio  holding  a  note  executed  by  B,  who  re- 
sided in  Virginia.  Letters  testamentary  were  issued  in  Ohio, 
and  the  executors  assigned  this  note  to  C  as  a  part  of  a  legacy. 
After  that,  an  administrator  was  appointed  for  A  in  Virginia,  who 
there  sued  B  upon  this  note.  He  set  up  in  defense  the  proceed- 
ings in  Ohio,  and  >the  assignment  of  the  note  to  C,  but  the  court 
held  the  defense  bad  and  rendered  a  judgment  against  him, 
which  he  paid.  Afterwards,  C  sued  him  on  the  note  in  Ohio, 
and  the  Virginia  record  was  decided  to  be  a  bar  to  the  suit.1 

§491.   Contingent  interests — Principle    involved.  —  As  a 

general  proposition,  those  having  contingent  interests  are  in 
privity  with  or  are  represented  by  those  having  vested  inter- 
ests. But  I  would  advise  no  one  to  rely  upon  that  as  a  rule  in 
any  special  case.  It  would  be  more  prudent  to  read  this  sec- 
tion and  sections  492  to  499  carefully  before  reaching  a  con- 
clusion. In  two  early  English  cases,  it  was  laid  down  that  if 
the  trustee  and  the  person  having  the  first  remainder  of  the 
inheritance  are  brought  before  the  court,  the  decree  will  bind 
all  those  having  contingent  limitations.2  In  an  early  case  in 
New  York,  it  was  said  that  if  the  person  having  the  first  vested 
estate  of  inheritance,  and  all  those  having  prior  rights  are  be- 
fore the  court,  all  persons  will  be  barred;8  and  in  another  in 
the  same  state,  that  a  decree  in  partition  binds  those  not  in 
being  if  those  through  whom  they  claim  are  made  parties.4 

1.  Brown  v.  Winstanly,  18  0.  07,  70.        3.  Nodine  v.  Greenfield,  7  Paige  544. 

2.  Hopkins  v.  Hopkins,  1  Atkyns        4.  Cheesman  v.  Thorne,  1  Edw.  Ch. 
581,  590;    Marquis  of  Cholmondeley    629. 

v.  Clinton,  2  Jacobs  and  Walker  1, 133. 
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An  Irish  chancery  case  gives  the  rule  thus:  A  decree  against 
the  first  tenant  in  tail  in  being,  or  if  there  be  no  such  person, 
against  the  first  person  entitled  to  the  inheritance,  or  if  no  such 
person  exists,  then  the  tenant  for  life,  will  bar  all  contingent 
interests.  Those  having  such  interests  may  appeal  as  if  par- 
ties.1 

In  Buller's  Nisi  Prius  it  is  said:  "  If  there  be  several  re- 
mainders limited  by  the  same  deed,  a  verdict  for  one  in  re- 
mainder shall  be  given  in  evidence  for  one  next  in  re- 
mainder; "2  and  in  Vesey  Junior,  that  if  the  tenant  in  tail  is 
a  defendant,  the  decree  will  bind  all  the  subsequent  re- 
maindermen.3 If  land  is  devised  to  a  person  for  life,  re- 
mainder to  his  issue,  and  in  default  of  issue,  to  such  persons 
of  a  class  as  he  shall  by  will  appoint,  a  decree  in  respect  to 
the  land  to  which  the  life  tenant  was  a  party  will  bind  his  sub- 
sequent appointee  by  will.4 

After-born  children  represented  by  those  in  being. — A 
person  having  devised  real  estate  to  trustees,  to  hold  until  the 
death  of  persons  named,  and  then  to  divide  among  his  grand- 
children, and  the  trustees  having  filed  a  bill  asking  that  the  prop- 
erty be  sold  so  as  to  change  the  investment,  to  which  all  per- 
sons in  interest  and  in  being  were  made  parties,  the  question  was 
raised,  on  appeal,  whether  or  not  the  rights  of  the  after-born 
grandchildren,  if  any,  would  be  affected.  The  court  held  that 
their  rights  would  be  precisely  the  same  as  those  of  the  grand- 
children who  were  made  parties,  and  that  the  latter  sufficiently 
represented  them,  saying  "  If  persons  in  being  are  before  the 
court,  who  have  the  same  interest,  and  are  equally  certain  to 
bring  forward  the  entire  merits  of  the  question,  and  thus  give 
those  interests  effective  protection,  the  dictates  both  of  con- 
venience and  justice  require  that  there  should  be  a  complete 
decree."5 

1.  Giffard  v.  Hort,  1  Schoales  and  4.  Clyburn  v.  Reynolds,  31  S.  C.  91 
Lefroy  38G,  408.  (9  S.  E.  R.  973) . 

2.  Buller,  N.  P.  232.  5.  Hale  v.  Hale,  146  111.  227  (33  N. 

3.  Lloyd  v.  Johnes,  9  Vesey  Jr.  37,  E.   R.  858,  868).     Accord,  McCamp- 
64.  bell  v.  Mason,  151  111.  500  (38  N.  E.  R. 

672,  675) . 
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§  492.   Contingent  interests — Administrator's   sale. — In  a 

proceeding  in  Virginia  to  sell  land  of  a  decedent  in  order  to 
convert  it  into  personalty,  a  child  unborn  is  represented  by  the 
mother  and  living  heirs,  who  have  the  estate  of  inheritance.1 

Creditor's  suit. — Land  in  Virginia  was  devised  to  A  for 
life  with  remainder  to  his  eldest  son  living  at  his  death.  A 
creditor  of  the  devisor  brought  a  suit  against  him  in  his  life- 
time, and  after  his  death  revived  it  against  his  executor  and 
devisee  A,  who  then  had  no  son,  and  after  the  birth  of  a  son 
to  him,  a  decree  for  the  sale  of  the  land  devised  was  made, 
and  it  was  sold  and  a  deed  made,  without  making  the  son  a 
party.  This  barred  an  action  of  ejectment  by  him  after  the 
death  of  A,  because  his  estate  was  contingent  upon  his  surviv- 
ing A,  who  necessarily  represented  him  in  the  suit.2 

§  493.   Contingent  interests — Trustee  a  defendant. — If  A  is 

tenant  for  life- of  a  trust,  with  remainder  to  his  sons,  and 
brings  a  suit  for  an  accounting  against  the  trustee,  the  decree 
binds  the  sons  afterwards  born,  because  all  persons  who  could 
be  were  made  parties.3 

Bill  to  cancel  deed. — If  A  conveys  land  to  B  to  hold  in 
trust  for  himself,  A,  for  life,  with  several  equitable  contingent 
remainders,  and  afterwards  brings  a  suit  against  B  as  sole 
defendant  to  cancel  the  deed  on  the  ground  of  fraud,  a  recovery 
bars  a  suit  by  a  remainderman  because  he  was  represented  by 
the  trustee.* 

If  land  is  conveyed  to  a  person  to  have  and  to  hold  in  trust 
to  receive  and  pay  the  rents  and  profits  to  a  woman  during  her 
natural  life,  and  after  her  death  to  convey  it  to  her  children 
"  if  any  shall  survive,"  they  take  an  interest  contingent  upon 
surviving  their  mother,  and  the  trustee  has  the  legal  estate  ; 
and  a  decree  cancelling  the  deed  to  the  trustee,  as  a  fraud  upon 
creditors  of  the  grantor,  in  a  suit  in  which  the  trustee  and  the 
mother  are  defendants,  binds  her  children  who  were  in  being 

1.  Knotts  v.  Stearns,  91  U.  S.  638,        3.  Leonardo.  Sussex,  2 Vernon  526. 
641.  4.  Campbell  v.  Watson,  8  O.  498. 

2.  Baylor  v.   Dejarnette,  13   Gratt. 
(54  Va.)  152,  166. 
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when  the  suit  was  commenced,   though  not  made  parties,  as 
well  as  those  afterwards  born,  because  they  were  represented 
by  the  trustee.1     The  court  said :     "  That  the  children  of  Lucy 
W.  Temple  were  not  necessary  parties  to  the  proceeding  to  set 
aside  the  trust  deed  is  fully  established  by  the   rule  laid  down 
in  Bible  Society  v.  Price  (115  111.  644;  5  N.  E.  R.  12G).     In 
that  case  the  owner  of    a   large  estate  devised  a  sum  to  his 
executors  in  trust  to  be  invested,  and  to  pay  his  daughter  the 
interest   during    her   life,   and   after  her   death   to  pay  it  to 
her  child  or  children  until  they  became  of  age,  and  then  to 
pay  them  the   principal  sum.      If   the    daughter   should  die 
leaving   no    issue,    the    principal   was    to   be    added   to    his 
other   estate,   which   was  devised   to   two   religious   societies. 
The  daughter  filed  her  bill  to  contest  the  validity  of  the  will, 
and  it  was  held  that  the  child  of  the  daughter  was  not  a  nec- 
essary   party.     In    disposing    of    the    question,  it   was    said  : 
'  Until  the  death,  therefore,  of  the  contestant,  it  can  not  be 
known  with  absolute  certainty  who,  if  any,  shall  be  her  sur- 
viving   child    or    children.       Ida  Price,    we  concede,    has    a 
contingent    future    interest    in    the   devise,    but    no    present 
interest.      The    title    is  in   the    trustees,    and    the    duty    is 
imposed   upon   them    to  protect   and    preserve    this    interest 
for  whomsoever  shall  be    ultimately    entitled    to    it.      They 
are  parties  to  the  suit,  and  they  stand  for  and  represent  the 
ownership  ultimately  entitled  to  this  fund ;  and  that  owner- 
ship is  bound  by  their  representation.'      What  was  said  in 
that  case  applies  here.     The  trustee  who  held  the  legal  title 
to  the  property  was  made  a  party  to  the  proceeding  to  set 
aside  the  deed.     He  represented  whomever  ultimately  would 
be  entitled  to  the  property  embraced  in  the  deed  of  trust  upon 
the  death  of  the  daughter,  and  those  claiming  now  are  bound 
by   such  representation,   and   the  decree    is   as    binding  and 
conclusive  upon  them  as  it  would  have  been  had  they  been 
made  parties." 

Bill  to  execute  deed. — If  land  is  devised  to  trustees,  so 

1.  Temple  v.  Scott,  143  111.  290  (32  N.  E.  R.  366). 
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that  the  children  take  a  vested  interest  and  the  grandchildren 
a  vested  remainder  subject  to  open  and  let  in  those  afterwards 
born,  a  decree  compelling  the  execution  of  a  deed  by  the  trus- 
tee, and  the  children  and  grandchildren  then  in  being,  to  take 
the  place  of  a  deed  executed  by  the  testatrix  and  lost,  will  pass 
a  perfect  title,  as  they  sufficiently  represent  any  after-born  grand- 
child.1 The  court  said  :  "  The  trustees,  children  and  grand- 
children of  the  testatrix  could  not  cut  off  nor  affect  the  title  in 
the  land  of  unborn  grandchildren  by  any  conveyance  in  pais. 
By  such  conveyance,  they  could  convey  no  greater  title  than 
they  had.  If  the  title  to  this  land  had  actually  been  de- 
volved under  the  will,  and  an  action  was  brought  to  par- 
tition it,  or  to  foreclose  a  mortgage  upon  it,  or  in  some 
other  way  to  change  or  extinguish  the  title,  it  would  be  the 
duty  of  the  court  to  protect  the  rights  of  unborn  grandchildren 
by  setting  apart  land  or  the  proceeds  of  the  land  to  represent 
in  some  form  their  interests.  If  an  estate  is  vested  in  per- 
sons living,  subject  only  to  the  contingency  that  others  may 
be  born  who  will  have  an  interest  in  it,  the  living  owners  of 
the  estate,  for  all  purposes  of  any  litigation  in  reference  to  it, 
and  affecting  the  jurisdiction  of  the  courts  to  deal  with  it, 
represent  the  whole  estate,  and  stand,  not  only  for  them- 
selves, but  also  for  those  unborn.  This  is  a  rule  of  conven- 
ience, and  almost  of  necessity.  The  rights  of  persons  un- 
born are  sufficiently  cared  for  if,  when  the  estate  shall  be  sold 
under  a  regular  and  valid  judgment,  its  proceeds  take  its  place 
and  are  secured  in  some  way  for  such  persons.  But  here 
this  land  did  not  pass  under  the  will.  All  that  these 
plaintiffs  asked  in  their  suit  against  the  trustees,  children 
and  grandchildren  of  the  testatrix  was  a  judgment  confirming 
the  title  to  the  land  which  she  had  conveyed  to  Mr.  Kent.  The 
living  parties  defendant  in  that  action  were  all  opposed  in  in- 
terest to  the  plaintiffs,  and  the  grandchildren  belonged  to  and 
represented  the  class  to  which  the  unborn  persons  would  be- 
long. In  such  a  case  it  is  safe  to  permit  the  living  to  represent 
the  unborn,  and  the  unborn  must   be  bound  by  the  judgment 

1.  Kent  v.  Church  of  St.  Michael,  136  N.  Y.  10  (32  N.  E.  R.  704). 
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confirming  the  title.  There  is  no  occasion  for  the  court  to 
make  provision  in  the  judgment  for  the  persons  not  in  being,  as 
they,  by  the  adjudication  of  the  court,  never  could  have 
any  interest  in  the  land.  The  general  rule  that  no  person  shall 
be  bound  by  an  adjudication  in  an  action  to  which  he  is  in  no 
way  a  party  has  some  exceptions,  and  does  not  inexorably  ap- 
ply to  a  case  in  which  at  the  time  of  the  adjudication  persons 
are  not  in  being  who  may  be  affected  thereby.  In  Monarque 
v.  Monarque  (80  N.  Y.  320),  the  parties  had  a  vested  title 
to  the  land  sought  to  be  partitioned,  subject,  however,  to  open 
and  let  in  after-born  children.  But  no  notice  was  taken  of 
such  after-born  children  in  the  judgment,  and  no  provision 
whatever  was  made  for  them,  and  hence  it  was  decided  that  a 
good  title  could  not  be  given  to  a  purchaser,  under  the  sale 
made  in  pursuance  of  the  judgment.  It  was  held,  in  harmony 
with  what  is  herein  stated,  that  a  judgment  and  sale  in 
;  partition  only  concludes  contingent  interests  of  persons  not  in 
being  in  case  the  judgment  provides  for  and  protects  such  inter- 
ests by  substituting  the  fund  derived  from  the  sale  of  the  land 
in  place  of  it,  and  by  preserving  the  fund  to  the  extent  necessary 
to  satisfy  such  interests.  In  that  case,  there  had  been  an  action 
for  the  construction  of  the  will  by  which  the  land  was  devolved, 
and  to  that  action  all  the  persons  living  who  were  interested 
were  made  parties,  and  it  was  there  decided  that  the  provisions 
of  the  will  giving  interests  to  persons  unborn  were  involved, 
and  it  was  held  in  this  court  that  that  adjudication  could  not 
conclude  nor  affect  the  persons  not  in  being,  for  the  reason  that 
the  action  was  not  a  proper  one  for  the  construction  of  the  will ; 
that  the  court  took  jurisdiction  of  the  action  only  by  consent ; 
and  that,  therefore,  its  adjudication  bound  only  those  who  con- 
sented, and  could  not  bind  persons  not  in  being.  That  case 
did  not  determine  that,  in  a  proper  action  for  the  construction 
of  a  will,  persons  not  in  being  could  in  no  case  be  concluded 
by  the  judgment.  That  they  could  be  concluded  I  have 
no  doubt,  if  the  parties  to  the  action  properly  brought 
were  vested  with  the  whole  title,  subject  merely  to  the  contin- 
gency that  it  might  open  and  let  in  persons  thereafter  to  be 
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born.  The  adjudication  in  such  a  case,  as  well  as  that  in  the 
case  brought  by  these  plaintiffs  against  the  trustees,  children 
and  grandchildren  of  the  testatrix,  is  in  the  nature  of  an  ad- 
judication in  rem,  and  binds  everybody." 

Bill  to  execute  trust. — If  land  is  conveyed  to  trustees  to 
hold  for  a  husband  and  wife,  and  the  survivor  of  them  dur- 
ing life,  and  then  to  be  conveyed  to  those  of  their  children  who 
shall  be  living  at  the  death  of  the  survivor,  and  the  descend- 
ants of  those  then  dead,  with  the  further  proviso  that, 
upon  the  wish  of  the  husband,  the  trustees  shall  sell  the  land 
and  invest  the  proceeds  in  other  land  to  be  held  on  the  same 
trusts,  and  the  husband  dies,  the  trust  to  sell  continues,  and  a 
court  of  equity  may  execute  it  upon  a  bill  filed  by  the  widow 
against  the  trustees  and  children ;  and  the  descendants  of  any 
child  that  may  thereafter  die,  in  the  lifetime  of  the  widow,  will 
be  bound.1 

Bill  to  foreclose  mortgage. — If  land  subject  to  a  mort- 
gage is  conveyed  to  a  person  in  trust  to  receive  the  yearly  in- 
come, rents,  profits  and  produce,  and  to  apply  the  same  yearly, 
during  the  natural  life  of  a  woman  named,  to  her  use,  and  at 
her  death  to  convey  the  land  in  fee-simple  "to  her  children 
then  living  and  the  surviving  children  of  such  of  them  as  may 
then  be  dead,"  a  decree  foreclosing  the  mortgage  against  the 
trustee  and  the  mother  binds  her  living  children,  although 
they  are  not  parties,  because  their  interests  are  contingent  upon 
surviving  her,  and  she  and  the  trustee  represent  the  entire 
estate.2  The  court  said  :  "It  is  quite  evident  that  whether  the 
proceedings  leading  to  foreclosure  and  to  a  sale  of  the  mortgaged 
property  were  or  were  not  efficacious  to  confer  a  clear  title  upon 
the  purchaser,  as  against  plaintiff's  grantors,  is  a  question  to 
be  determined  by  the  legal  construction  and  effect  which  should 
be  given  to  the  trust  deed.  If  the  effect  of  that  deed  was 
to  vest  a  legal  estate  in  remainder,  from  the  time  of  its 
delivery,  in    the  children  of   the  life-beneficiary,    then   they 

1.  Faulkner  v.  Davis,  18  Gratt.  (59    Y.  446  (26  N.  E.  R.  805)— Andrews, 
Va.)  651,  688.  J.,  dissenting. 

2.  Townshend  v.  Frommer,  125  N. 
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were  necessary  parties  to  the  foreclosure  proceedings,  in  or- 
der to  cut  off  their  rights  and  the  equity  of  redemption ;  and 
this  is  what  the  appellant  claims  to  have  been  the  legal  effect 
of  that  instrument.  But  if  the  effect  of  the  trust-deed  was  to 
vest  the  whole  of  the  legal  and  equitable  estate  in  the  trustee, 
subject  to  the  execution  of  the  trust  in  favor  of  the  grantor, 
and  the  reversion  remained  in  the  grantor  and  her  heirs  until 
after  the  termination  of  the  trust-estate,  and  subject  only  to 
the  execution  of  the  power  in  trust,  then  all  other  interests 
were  suspended  meanwhile,  and  were,  of  necessity,  contingent; 
and  the  children  of  the  life-beneficiary,  living  at  the  time,  ac- 
quired no  estate  in  the  lands  requiring  them  to  be  joined  as 
defendants,  in  order  to  bar  their  rights  and  the  rights  of  others 
in  the  class.  And  this  is  substantially  the  main  position  taken 
by  the  defendants." 

A  man,  in  consideration  of  a  promise  of  marriage,  entered 
into  an  agreement  with  his  intended  wife  and  a  trustee,  by 
which  he  conveyed  land  to  the  latter  upon  trust  to  receive  the 
rents  and  profits  and  to  pay  them  to  her  during  her  life,  and 
at  her  death,  in  case  there  should  be  any  living  issue  of  the  mar- 
riage, then  upon  trust  to  sell,  and  to  divide  the  proceeds  equally 
among  their  children,  or  to  pay  all  to  their  child,  if  but  one, 
with  further  power  to  invest  the  proceeds  belonging  to  any  child 
until  it  should  attain  majority,  and  in  case  of  its  death  before 
that  time,  its  share  to  go  to  the  surviving  children ;  but  if  there 
should  be  no  living  issue  at  her  death,  or  if  the  issue  should 
all  die  before  reaching  majority,  then  upon  trust  to  reconvey 
to  the  grantor.  The  trustee  having  executed  a  valid  mortgage 
on  the  premises,  the  holder  brought  a  suit  to  foreclose  it,  mak- 
ing defendants  the  trustee  and  the  husband  and  wife,  but  not 
a  son  of  theirs  who  had  attained  his  majority.  One  of  the 
contentions  was  that  the  son  was  a  necessary  party,  but  this 
contention  was  denied  upon  the  ground  that  he  had  merely  an 
interest  which  was  contingent  upon  his  surviving  his  mother, 
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and  was  represented  by  the  trustee,  who  had  the  entire  legal 
estate.1 

A  person,  being  the  owner  in  fee  of  land,  conveyed  it  to  his 
four  children  to  have  and  to  hold,  after  his  death,  for  them- 
selves during  their  lives,  and  to  the  heirs  of  their  bodies,  re- 
spectively, in  fee-simple — such  heirs  to  take  per  stirpes.  The 
deed  also  provided  that  if  any  child  should  die  without  leaving 
an  heir  of  the  body,  its  share  should  go  to  the  surviving  chil- 
dren for  life,  and  at  their  deaths  to  the  issues  of  their  bodies, 
respectively,  in  fee-simple.  The  grantor  also  reserved  the  right 
to  mortgage  the  premises  in  fee,  which  he  subsequently  did. 
Afterwards  a  suit  was  brought  to  foreclose  this  mortgage,  and 
the  grantor  and  his  four  children  and  the  husband  of  the  only 
one  who  was  married,  were  made  defendants.  At  that  time, 
this  married  daughter  had  no  children,  but  during  the  pen- 
dency of  the  foreclosure  proceedings  she  had  six  children  born, 
five  of  whom  were  made  parties,  from  time  to  time,  by  supple- 
mental bills,  but  the  sixth  child  was  not  made  a  party,  and  a 
decree  was  rendered  foreclosing  the  rights  of  all-  those  made 
defendants,  and  the  premises  were  sold  and  title  obtained  by 
the  purchaser.  He  afterwards  brought  a  suit  against  the  sixth 
child  to  establish  and  quiet  his  title,  and  its  contention  was 

1.  United  States  Trust  Co.  v.  Roche,  gage.  Calverley  v.  Phelp,  6  Madd. 
116  N.  Y.  120  (22  N.  E.  R.  265)— re-  229;  Osbourn  v.  Fallows,  1  Russ.  & 
versing  41  Hun  (48  N.  Y.  Supr.)  549.  31.  741;  Anderson  v.  Stather,  2  Colly 
The  court  of  appeals  said :  "No  legal  (33  Eng.  Ch.)  209.  For  a  stronger  rea- 
estate  in  remainder,  vested  or  contin-  son,  a  person  having  such  a  vested 
gent,  was  created  by  the  trust-deed,  equitable  interest  in  the  avails  of  real- 
bat  the  entire  legal  estate  was  vested  ty  when  it  shall  be  converted  into  per- 
in  the  trustee,  where  it  now  remains,  sonalty  is  a  necessary  party  to  a  suit 
and  James  C.  Foster  has  no  legal  for  the  foreclosure  of  a  mortgage  exe- 
estate  of  any  kind  to  protect.  It  has  cuted  by  the  trustee.  But  James  C. 
been  several  times  held  that  when  Foster  has  no  vested  interest  in  the 
specific  realty  which  is  subject  to  a  subject  of  the  trust,  nor  in  its  avails, 
mortgage  is  devised  or  conveyed  to  a  His  interest  is  contingent  upon  his 
trustee  to  be  converted  into  money  at  surviving  his  mother.  Not  having 
a  future  day,  and  divided  between  a  vested  legal  estate  in  nor  lien  upon 
specified  persons,  they  have  a  vested  the  mortgaged  premises,  nor  a  vested 
equitable  interest  in  the  subject  of  the  interest  in  their  avails  when  converted 
trust,  and  are  necessary  parties  to  an  into  money,  he  is  not  a  necessary 
action  for  the  foreclosure  of  a  mort-  party  to  this  action." 
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that  it  had  a  vested  remainder  as  soon  as  born,  which  was  not 
divested  by  the  decree.  But  this  contention  was  denied,  the 
court  holding  that  the  estate  of  a  grandchild  of  the  grantor 
was  subject  to  the  contingency  of  its  surviving  its  parent,  and 
that  therefore  it  was  represented  by  its  parent,  who  owned  the 
life-estate.  The  court  also  said  that  if  it  were  conceded  that 
the  estate  of  a  grandchild  was  vested  as  soon  as  born,  the  rul- 
ing would  have  to  be  the  same,  because  when  the  suit  was  com- 
menced all  persons  in  interest  and  in  being  were  before  the 
court,  and  that  the  same  was  true  after  the  five  after-born  chil- 
dren were  made  defendants,  which  was  the  case  when  the  sixth 
child  was  born ;  that  its  interest  was  identical  with  that  of  its 
five  brothers  and  sisters,  and  that  the  defenses  made  by  them 
inured  to  its  benefit,  and  would  therefore  bind  it ;  or,  in  other 
frords,  that  the  five  children  owned  the  fee  subject  to  be  opened 
Oo  let  in  an  after-born  child,  which  fact  made  them  its  repre- 
sentative after  it  was  born.1     See  §  491,  supra. 

Bill  to  reform  deed. — A  husband  purchased  land  and 
ordered  the  deed  to  be  made  a  trustee  for  his  wife,  in  fee.  But 
by  mistake  it  was  conveyed  to  the  trustee  to  hold  for  her  dur- 
ing her  life,  with  remainder  to  her  right  heirs.  The  mistake 
having  been  discovered,  a  suit  to  reform  the  deed  was  brought 
to  which  the  husband  and  wife,  the  trustee  and  the  grantors 
were  parties.  During  the  pendency  of  this  suit,  the  husband 
died,  and  by  reason  of  that  fact  the  statute  of  the  state  vested 
the  legal  title  in  the  wife  and  discharged  the  trustee,  who  had 
no  further  interest  or  duties.  The  court  proceeded  and  reformed 
the  deed  so  as  to  vest  the  fee  in  the  wife,  now  widow,  who  after- 

1.  McCampbell  v.  Mason,  151  111.  500  and  effectually  presented  and  protect- 

(38  N.  E.  R.  672).    The  court  said:  ed  as  they  would  have  been  if  he  had 

"  It  is  doubtless  the  general  rule  that,  been  personally  present,   his    rights 

in  proceedings  in  equity,  the  interests  will  be  concluded.     Upon  this  princi- 

of  parties  not  before  the  court  will  not  pie  it  has  been  frequently  held  that, 

be  affected  by  the  decree.     But  this  if    the    owner    of   the   vested   estate 

rule  is  subject  to  certain  well-recog-  is  before  the  court,  the  interests  of  a 

nized  exceptions.     Thus,  if  a  party  contingent    remainder-man    will    be 

is  before  the  court  by  representation,  bound,  although  he  may  not  be  for- 

and  in  such  a  way  that  his  interests  rnally  made  a  party." 
must  be  deemed  to  have  been  as  fully 
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wards  conveyed  her  interests  to  another.  The  right  heirs  of 
the  wife, who  were  contingent  remaindermen,  were  not  parties 
to  the  suit  to  reform  the  deed,  and,  after  her  death,  the  ques- 
tion arose,  whether  or  not  they  were  barred  by  that  decree. 
The  court  held  that  they  were  not,  because,  when  the  decree 
was  made,  their  interests  were  adverse  to  those  of  the  widow, 
and  that,  as  the  trust  had  expired  by  oj)eration  of  the  statute, 
there  was  no  one  to  represent  them.1 

Bill  to  reform  marriage  settlement. — A  woman,  in  con- 
templation of  marriage,  having  placed  her  property  in  the 
hands  of  trustees,  the  interest  and  dividends  to  be  paid  to  the 
husband  during  their  joint  lives,  and  to  be  reassigned  to  her 
on  his  death  in  case  she  should  survive  him,  or  to  such  persons 
as  she  might,  by  will,  appoint  in  case  she  did  not  survive  him, 
and,  in  default  of  such  appointment,  to  be  assigned  to  the 
children  that  might  be  the  issue  of  the  marriage,  a  decree, 
made  in  a  suit  by  her  and  her  husband  against  the  trustees 
reforming  the  settlement,  does  not  bind  their  after-born  child- 
ren. The  court  admitted  "that  if  the  interest  of  one  person 
is  involved  in  that  of  another,  and  that  other  possesses  the 
legal  right,  so  that  the  interest  may  be  asserted  in  his  name,  it  is 
not  necessary  to  bring  both  before  the  court,"  but  said :  "This 
rule  can  have  no  application  here.  There  is  here  no  prior 
estate  of  inheritance,  and  the  interests  of  the  heirs  at  law  are 
not  involved  in  that  of  another,  but,  on  the  contrary,  are 
adverse  to  all  other  interests  to  be  derived  under  and  by  virtue 
of  the  power.  The  decisions  hold  that  the  heirs  at  law,  in 
cases  like  the  present,  are  purchasers ;  and  no  decree  will  affect 
their  rights  to  which  they  have  not  been  made  parties."2 

Bill  to  restore  lost  deed. — A,  being  seized  in  fee  of  cer- 
tain premises,  joined  with  her  husband,  B,  in  the  execution  of 
a  deed  to  C  to  be  held  upon  trust  for  the  benefit  of  A  and  the 
children  of  the  marriage  between  the  grantors.  The  deed  con- 
tained  the    provision    "that  no  lien,  incumbrance  or  charge 

1.  Chaffin  v.  Hull,  49  Fed.  R.  524.        2.  Breit  v.  Yeaton,  101  111.  242,  258. 
Affirmed,  Hull  v.  Chaffin,  54  Fed.  R.     See  page  982,  infra. 
437  (4  C.  C.  A.  414, 12 U.  S.  C.  C.  206.) 
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shall  be  created  on  said  premises."  This  deed  having  been 
lost,  and  the  record  of  it  destroyed,  A  and  B  filed  a  petition 
under  a  statute  against  the  trustee  and  the  children  then  in  being 
to  have  the  deed  and  its  record  restored,  alleging  that  it  con- 
tained a  clause  authorizing  liens  and  incumbrances  to  be  placed 
upon  the  premises,  and  a  decree  was  made  restoring  the  record 
and  deed  with  such  a  clause,  by  virtue  of  which  the  trustee 
borrowed  a  large  sum  of  money  and  secured  it  by  a  mortgage 
on  the  premises.  Subsequently,  other  children  having  been 
born  to  A  and  B,  and  the  original  trust  deed,  which  prohibited 
all  liens  and  incumbrances,  having  been  found,  the  question 
arose  whether  or  not  these  latter  children  were  bound.  The 
court  held  that  they  were  bound,  upon  the  ground  that  the  trus- 
tee who  held  the  legal  estate  in  fee,  and  the  children  then  in 
life,  as  a  class,  represented  them.  In  answer  to  the  argument 
of  counsel,  that  the  interests  of  their  clients  were  adverse  to 
those  of  the  children  then  living,  the  court  said:  "While  it  is 
true  that  the  interests  of  those  who  are  to  share  an  estate  or 
fund  are  in  a  sense  adverse,  inasmuch  as  every  addition  to  the 
number  of  participants  diminishes  the  share  of  each,  yet  if 
the  litigation  is  not  between  the  members  of  a  class,  but  be- 
tween the  class  as  a  whole  and  other  parties  claiming  adverse 
rights,  it  is  evident  that  a  defense  made  by  or  in  behalf  of  one 
of  the  class  must  inure  to  the  benefit  of  all  the  members  alike; 
and  in  such  cases,  if  the  rights  of  unborn  persons  are  involved, 
it  is  not  unreasonable  that  they  should  be  deemed  to  be  repre- 
sented by  the  living  parties  who  are  identified  with  them  in 
interest.  But  if,  as  in  this  case,  the  successive  interests  are  all 
equitable,  and  supported  by  a  legal  estate  devised  or  granted  to 
a  trustee,  the  latter  is  an  indispensable  party;  and  if  he  is  before 
the  court  he  may  well  be  regarded  as  representing,  for.  the 
purposes  of  the  suit,  the  remote  and  contingent  interests  of 
beneficiaries  who  can  not  be  joined.  Certainly  the  representa- 
tion ought  to  be  deemed  sufficient  if  the  trustee,  and  all  in  being 
of  the  class  to  which  the  unborn  belong,  are  before  the  court."1 

1.  Franklin  Savings  Bankr.  Taylor,     9  U.  S.  A.  406)   Harlan,  Woods  and 
53  Fed.  R.  854,  869  (4  C.  C.  A.  55,     Jenkins,  J-T. 
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The  court  criticised  Breit  v.  Yeaton,1  thus:  "If  Mrs.  Yeaton, 
in  the  case  referred  to,  could  not,  as  against  unborn  and  unbe- 
gotten  children,  have  the  alleged  mistake  in  her  antenuptial 
agreement  corrected,  then  as  against  such  parties  how  could  a 
decree  be  obtained  for  the  annulment  of  a  forged  deed,  or  one 
procured  by  duress  or  fraud?  No  doctrine  or  rule  of  practice 
can  be  sound  or  tolerable  which  involves  such  possibilities.' ' 
This  criticism  seems  to  me  to  be  sound. 

§  494.  Contingent  interests — Trustee  not  a  defendant — Bill 
to  set  aside  will. — Land  having  been  devised  to  three  executors 
so  as  to  vest  the  legal  title  in  them  in  trust  for  the  devisees, 
who  had  a  vested  equitable  estate  subject  to  be  opened  to  let  in 
those  afterwards  born  before  the  final  division,  and  two  of  the 
executors,  after  qualifying,  having  resigned,  leaving  the  third 
one  alone  to  act,  a  suit  was  commenced  to  set  aside  the  probate 
of  the  will,  to  "which  all  the  living  devisees  were  made  part- 
ies, including  the  acting  executor  who  was  designated  as  a 
devisee  only ;  and  he  having  resigned  before  the  termination 
of  the  suit  and  no  one  being  appointed  to  act  in  his  place, 
a  decree  setting  aside  the  probate  did  not  bind  the  execu- 
tory devisees  afterwards  born,  because  the  legal  title  held  in 
trust  for  them  was  not  represented.  In  other  words,  the  case 
decides  that  if  a  person  holds  the  legal  title  in  trust  for  those 
unborn,  they  claim  in  privity  with  him  alone,  and  that  the 
beneficiaries  who  are  in  life  can  not  represent  them.2 

1.  Breit  v.  Yeaton,  page  9S0,  supra.]  its  parent,  interested   as   an   heir  at 

2.  VTcArthur  v.  Scott,  113  U.  S.  340,  law,  and  as  a  party  to  the  suit  in  his 
392-404.  The  court  said :  "The  only  own  right,  to  defeat  the  will,  or  was 
parties  to  that  proceeding,  who  Mere  the  husband  of  such  a  parent  and 
of  age  and  capable  of  representing  heir  at  law.  Each  of  the  persons  so 
themselves,  were  the  heirs  at  law,  in-  appointed  confessed  in  the  answer 
terested  to  set  aside  the  will,  and  one  filed  in  his  own  behalf  all  the  allega- 
of  whom,  afterwards  father  of  the  tions  of  the  bill,  and  in  his  answer  as 
plaintiffs,  filed  the  bill  for  that  pur-  guardian  neither  admitted  nor  denied 
pose.  The  guardian  ad  litem,  ap-  those  allegations.  All  the  appoint- 
pointed  to  represent  the  opposing  in-  ments  of  the  guardians  ad  litem  were 
terest,  under  the  will,  of  each  minor  made,  all  the  answers  were  filed,  and 
grandchild  then  in  being,  was  either  the  issue  to  the  jury  was  ordered,  in 
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§  495.   Contingent    interests — Paramount  title — Life  ten- 
ant.— A  recovery  by  a  stranger  against  the  life  tenant  by  virtue 


that  suit,  and  the  resignation  of  the 
sole  remaining  executrix  (who  was 
also  one  of  the  heirs  at  law  and 
guardians  ad  litem)  was  tendered  and 
accepted  in  the  court  of  probate,  on 
one  and  the  same  day,  within  a  week 
before  the  verdict  and  final  decree. 

"The  charges,  made  in  the  present 
bill,  of  actual  fraud  and  conspiracy  in 
procuring  that  decree,  having  been 
denied  in  the  answers,  and  the  plaint- 
iffs, by  setting  down  the  case  for  hear- 
ing upon  bill  and  answers,  having  ad- 
mitted the  truth  of  all  statements  of 
fact  in  the  answers,  must  be  taken  to 
be  disproved.  Those  who  took  part 
in  obtaining  that  decree  may  have 
thought  they  were  doing  the  best 
thing  for  all  persons  interested  in  the 
estate.  But  it  is  impossible  to  read 
the  record  of  that  case  without  being 
satisfied  that  the  verdict  and  decree 
were  entered  without  any  real  con- 
test, and  that  the  heirs  at  law,  whose 
interest  it  was  to  set  aside  the  will,  in 
fact  controlled  both  sides  of  the  con- 
troversy; they  made  an  attack  upon 
the  will,  as  heirs  and  as  parties  in 
their  own  right;  and  they  defended 
the  will,  as  guardians  ad  litem  of  the 
only  devisees  brought  before  the  court. 

"The  appointment  of  persons  hav- 
ing adverse  interests  to  be  guardians 
ad  litem  of  the  grandchildren  then 
living  and  made  parties  defendant 
may,  so  far  as  those  parties  were  con- 
cerned, have  been  a  mere  irregularity 
in  the  mode  of  proceeding,  for  which 
they  could  not  afterwards  collaterally 
impeach  the  decree.  Colt  v.  Colt,  111 
U.  S.  566.  But  neither  the  living 
grandchildren,  nor  the  guardians  ap- 
pointed to  represent  them,  could 
represent  the  estate  devised  by  the 
testator  to  his  executors  in  trust  for 


unborn  grandchildren  and  great 
grandchildren. 

"In  suits  affecting  the  rights  of 
residuary  legatees  or  of  next  of  kin, 
the  general  rule  is,  that  all  the  mem- 
bers of  the  class  must  be  made  par- 
ties. In  case  they  are  numerous,  and 
only  some  of  them,  together  with  the 
executor  and  trustee  under  the  will, 
are  made  parties,  the  court,  upon  be- 
ing satisfied  that  it  has  a  sufficient 
number  before  it  to  secure  a  fair  trial 
of  the  question  at  issue,  may  hear  the 
cause.  But  it  would  seem  that  the 
decree  must  be  without  prejudice  to 
the  rights  of  those  who  are  not  made 
parties,  and  who  do  not  come  in  be- 
fore the  decree.  And  if  a  suit  is 
brought  by  or  against  a  few  individ- 
uals as  representing  a  numerous  class, 
that  fact  must  be  alleged  of  record,  so 
as  to  present  to  the  court  the  question 
whether  or  not  sufficient  parties  are 
before  it  properly  to  represent  the 
rights  of  all. 

"In  the  proceeding  to  contest  the 
validity  of  this  will,  on  the  con- 
trary, so  far  from  the  attention  of 
the  court  being  called  to  any  such 
question,  it  was  positively  alleged  in 
the  bill,  and  not  contradicted  in  any 
of  the  answers,  that  those  named  as 
parties  in  the  bill  were  the  only  per- 
sons specified  in  that  will,  and  the 
only  persons  having  an  interest  in  it. 
Under  the  Ohio  statute  and  decisions, 
the  court  had  nothing  to  do  with  the 
construction  or  the  legal  effect  of  the 
provisions  of  the  will,  but  had  only  to 
try  the  question  of  will  or  no  will  as 
between  the  parties  before  it,  and 
with  no  effect  upon  the  rights  of  those 
not  made  parties.  The  rights  of  those 
infant  grandchildren  who  were  made 
defendants  to  show  cause  against  the 
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of  a  paramount  title,  bars  all  contingent  remaindermen,  be- 
cause, if  that  were  not  the  rule,  the  wrongful  holder  of  land 


decree  were  saved  by  the  express 
terms  of  the  statute  and  of  the  decree 
itself  until  their  coming  of  age,  and 
for  six  months  afterwards;  and  no 
provision  was  made  for  the  preserva- 
tion of  the  rights  of  after-born  grand- 
children. 

"But  the  graver  objection  is,  that  at 
the  time  of  rendering  the  decree,  the 
court  had  before  it  no  one  represent- 
ing the  office  of  the  executors,  or  the 
trust  estate  devised  to  them.  A  trus- 
tee who  has  large  powers  over  the 
trust  estate  and  important  duties  to 
perform  with  respect  to  it,  is  a  neces- 
sary party  to  a  suit  brought  by  a 
stranger  to  defeat  the  trust,  and  often 
sufficiently  represents  the  benefici- 
aries. Such  a  trustee  for  a  married 
woman  not  having  been  made  a 
party,  Mr.  Justice  Miller,  delivering 
the  judgment  of  this  court  reversing 
the  decree,  said:  'How  the  decree 
can  clear  the  property  of  this  trust 
without  having  the  trustee  before  the 
court  it  is  difficult  to  see.  This  was 
the  object  of  the  suit ;  but  how  can  it 
be  made  effectual  for  that  purpose  in 
the  absence  of  the  person  in  whom 
the  title  is  vested?"  O'Hara  v.  Mac- 
Connell,  93  U.  S.  150,  154.  When  a 
will  has  been  once  admitted  to  pro- 
bate, the  estate,  so  long  as  the  pro- 
bate remains  unrevoked,  can  only  be 
administered  by  the  executor  or  by  an 
administrator  with  the  will  annexed. 

"By  the  devise  in  fee  to  these  exe- 
cutors, their  appointment  by  the  court 
of  probate,  and  their  acceptance  of 
the  trust,  the  legal  title  in  the  real 
estate  under  the  will  vested  in  them. 
The  subsequent  acceptance  by  that 
court  of  their  resignation  of  the  office 
of  executors,  no  doubt,  discharged 
them   from  the  performance  of   the 


duties  of  executors  and  trustees  under 
the  will.  But  the  legal  title  in  the 
real  estate,  which  had  once  vested  in 
them,  could  not  be  divested  without  a 
conveyance,  or  a  decree  of  a  court  of 
chancer}-,  or  an  appointment  by  the 
court  of  probate  of  new  executors  and 
trustees  in  accordance  with  the  will. 
At  common  law,  a  conveyance,  sanc- 
tioned or  ordered  by  a  court  of  com- 
petent jurisdiction,  or  at  least  a  new 
appointment  pursuant  to  the  instru- 
ment by  which  the  trust  was  created, 
would  be  necessary  to  divest  the  title 
of  each  trustee ;  and  no  statute  or  de- 
cision in  Ohio,  establishing  a  different 
rule  in  this  respect,  has  been  brought 
to  our  notice.  The  three  executors 
and  trustees  who  had  once  accepted 
and  acted  as  such,  therefore,  still  held 
the  legal  title. 

"But  even  if  the  mere  legal  title 
could  be  deemed,  upon  the  acceptance 
by  the  court  of  probate  of  the  resig- 
nation of  two  of  the  executors  and 
trustees,  to  have  vested  in  the  remain- 
ing one,  and  upon  the  acceptance  of 
his  resignation  to  have  vested  in  the 
heirs  at  law,  the  more  serious  diffi- 
culty remains.  The  heirs  did  not  suc- 
ceed to  the  office  of  executors;  and 
neither  the  last  executor,  after  her 
resignation,  nor  all  the  heirs,  could 
represent  the  testator's  will,  or  the 
trust  created  by  it,  or  the  benefi- 
ciaries of  that  trust.  The  heirs  were 
not  alleged  in  the  bill  to  be  trustees, 
were  not  made  parties  as  trustees,  and 
did  not  answer  as  such, but  were  actors 
in  support  of  their  individual  rights 
only,  asserting,  one  of  them  by  alle- 
gations in  his  bill,  and  the  others  by 
confession  in  their  answers  of  those 
allegations,  a  title  adverse  to  the  will 
and  to  the  trusts  created  by  it.     The 
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could  so  devise  it  that  the  rightful  owner  could  not  settle  his 
title  until  after  the  happening  of  some  remote  event,  to  ascer- 
tain the  persons  against  whom  to  institute  his  action.1 

§496.  Contingent  interests  —  Partition. — Contingent  re- 
maindermen are  bound  by  a  decree  in  partition  against  those 
who  take  subject  to  the  remainder.2     So,  after-born  issue  are 


resignation  of  the  persons  who  had 
been  appointed  executors  and  trustees 
did  not  dispense  with  the  necessity 
for  the  presence  of  representatives  of 
the  testator  and  of  the  trust  estate.  It 
was  necessary  that  others  should  be 
appointed  in  their  stead  to  represent 
the  estate  devised  to  the  executors  in 
trust  for  the  protection  of  the  cestuis 
que  trust  designated  in  the  will,  and 
especially  the  interests  of  those  who 
might  be  born  in  the  future,  and  who 
could  not  be  otherwise  sufficiently 
represented. 

"No  additional  force  is  given  to  the 
decree,  rendered  without  having  any 
such  representatives  before  the  court, 
by  the  allegation  in  that  bill  that  no 
persons  could  be  found  whom  the 
court  was  willing  to  appoint  executors, 
and  who  were  able  to  give  the  requi- 
site bonds,  or  by  the  allegation  in  the 
answer  of  the  last  executor  that  one 
reason  for  his  resignation  of  the  of- 
fice was  the  impossibility  of  pro- 
curing suitable  associates.  Those  were 
wholly  irrelevant  allegations,  which 
the  court,  sitting  in  chancery  to  try 
the  single  issue  of  the  validity  of  the 
will,  had  no  authority  to  pass  upon, 
or  to  assume  to  be  true.  The  power 
and  the  duty,  upon  any  vacancy  in 
the  office  of  executors  or  trustees  un- 
der a  will,  to  appoint  new  executors 
or  trustees,  or  administrators  with  the 
will  annexed,  was  in  the  court  acting 
strictly  as  a  court  of  probate.  St. 
Ohio,  March  12,  1831,  §22,  and  Feb- 
ruary 18,  1831,  §§  1G,  25;  3  Chase's  St. 


1779,  1787,  1788.  The  alleged  impos- 
sibility of  finding  proper  persons  to 
accept  the  office  of  executors  affords 
no  more  excuse  for  holding  a  decree 
binding  upon  persons  not  otherwise 
represented,  than  it  would  for  disre- 
garding a  will  which  had  been  ad- 
mitted to  probate,  and  settling  the 
estate  as  if  the  deceased  had  died  in- 
testate. Nor  can  we  doubt  that  the 
court,  in  the  exercise  of  the  appropri- 
ate branch  of  its  jurisdiction,  might, 
in  its  discretion,  have  granted  admin- 
istration limited  to  the  single  object 
of  defending  the  will  and  the  probate 
against  the  bill  in  equity  of  the  heirs. 
Courts  vested  with  the  jurisdiction  of 
granting  letters  testamentary  and  of 
administration  have  the  inherent 
power  of  granting  a  limited  adminis- 
tration, whenever  it  is  necessary  for 
the purposesof  justice ;  as,  for  instance, 
durante  minore  cetate,  while  the  execu- 
tor named  in  the  will  is  under  age; 
durante  absentia,  when  he  is  out  of  the 
jurisdiction,  and,  therefore,  has  not 
taken  out  letters  testamentary ;  or  ad 
litem,  to  defend  a  suit  in  chancery 
while  the  probate  of  a  will  is  under 
contest ;  and  the  powers  exercised  by 
the  English  courts  in  this  respect  ap- 
pertain to  the  courts  of  like  jurisdic- 
tion in  this  country,  although  not 
specified  in  the  statutes  under  which 
they  act." 

1.  Johnson  v.   Jacob,    11   Bush  (74 
Ky.)  646,  659. 

2.  Reinders  v.  Koppelmann,  68  Mo. 
482,  501. 
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concluded  if  all  persons  in  being,  having  interests  either  vested 
or  contingent,  are  made  parties.1  And  a  tenant  for  life  of  an 
undivided  tract  of  land  with  remainders  to  his  unborn  sons  in 
tail,  may  file  a  bill  for  partition,  and  the  decree  will  be  binding 
on  his  sons  when  born.2 

§  497.  Contingent  interests — Partition  sale. — The  owner  of 
an  undivided  one-half  of  real  estate  in  New  York  devised  it  to 
a  trustee  to  receive  the  rents  and  profits  and  to  apply  them  to 
the  use  of  a  woman  for  her  life,  and  after  the  determina- 
tion of  her  life  estate,  to  conve}'  to  her  heirs.  She  was  also 
given  the  power  in  the  will  to  appoint,  at  her  option,  any  of 
her  heirs  to  whom  the  conveyance  should  be  made.  The  owner 
of  the  other  undivided  one-half  brought  a  suit  for  a  partition 


1.  Kirk  v.  Kirk,  137  N.  Y.  510  (33  N. 
E.  P.  552).  The  court  said:  "The 
further  objection  is  niade  that  persons 
not  in  being  may  have  an  interest  in 
the  trust  estate,  and  that  they  will  not 
be  concluded  by  the  judgment  under 
which  this  sale  is  made.  By  the  pro- 
visions of  the  will,  Mrs.  Pruyn  was 
entitled  to  the  income  of  the  trust  es- 
tate during  life,  and  at  her  death  the 
trustee  was  directed  to  pay  over  the 
share,  so  held  in  trust,  to  her  issue 
then  living,  including  the  issue  of  any 
deceased  issue,  who  were  to  take  per 
stirpes  and  not  per  capita,  and,  if  there 
was  no  issue  of  the  daughter  living  at 
her  death,  the  trustee  was  directed  to 
pay  over  such  share  to  her  brothers 
and  sisters,  and  to  the  lawful  issue  of 
any  deceased  brother  or  sister,  per 
stirpes  and  not  per  capita.  Mrs.  Pruyn 
is  a  party  defendant,  and  her  children 
and  grandchildren,  comprising  all  her 
descendants  now  living,  have  also 
been  made  parties,  as  well  as  all  her 
brothers  and  sisters,  and  the  descend- 
ants in  being,  both  of  the  living  and 
the  deceased  brothers  and  sisters.  It 
thus  appears  that  every  living  person, 
who  has  any  interest,  either  vested  or 


contingent,  in  this  share,  is  a  party  to 
the  action,  and  the  interlocutory  judg- 
ment provides  that  the  net  proceeds 
of  the  sale  shall  be  brought  into  court 
and  deposited  in  a  savings  bank,  and 
there  remain  during  Mrs.  Pruyn's 
lifetime,  or  until  the  appointment  of 
a  trustee.  It  is  true  that  there  is  the 
contingency  that  after-born  children 
of  Mrs.  Pruyn,  or  of  her  issue,  or  of 
her  brothers  and  sisters,  or  their  is- 
sue, may  have  an  interest  in  this  part 
of  the  property,  but  it  is  now  the  set- 
tled law  in  this  state  that,  under  the 
circumstances  here  shown  to  exist, 
they  are  concluded  by  this  judgment, 
and  can  not  successfully  assail  the  ti- 
tle of  a  purchaser  under  it.  What- 
ever doubt  there  may  have  been  upon 
this  point  has  been  put  to  rest  and , 
the  further  discussion  of  the  question  | 
closed  by  the  recent  decision  of  this 
court  in  Kent  v.  Church  of  St.  Mich- 
ael, 136  N.  Y.  10  (32  N.  E.  Rep.  704), 
in  which  the  authorities  are  reviewed, 
and  the  correct  rule  very  clearly  enun- 
ciated, in  the  opinion  of  Chief-Justice 
Earl." 
2.  Gaskell  v.  Gaskell,  6  Simons  643. 
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making  the  trustee,  the  life  beneficiary  and  all  her  heirs  expect- 
ant in  being  parties,  and  there  was  a  decree  and  order  to  sell  the 
premises,  which  was  done.  The  purchaser  refused  to  take  title 
because  persons  might  come  into  being  who  would  be  entitled 
to  the  estate.  He  did  not  deny  the  general  rule  that,  in  actions 
affecting  the  title  to  land,  it  is  sufficient  to  bring  before  the 
court  the  person  entitled  to  the  first  estate  of  inheritance  with 
those  claiming  prior  interests,  omitting  those  who  might  claim 
in  remainder  or  reversion  after  the  vested  estate  of  inheritance, 
but  claimed  that,  in  accordance  with  an  English  decision,1 
this  principle  of  virtual  representation  did  not  apply  to  cases 
in  which  a  person  seized  in  fee  is  liable  to  have  that  seizin 
defeated  by  a  conditional  limitation  or  executory  devise.  But 
the  court  denied  his  contention  and  held  that  he  must  receive 
the  title.  In  the  same  case  the  court  said  that  a  sale  in  par- 
tition, in  which  all  persons  in  being,  who  have  any  interest 
either  vested  or  contingent,  are  made  parties,  is  valid  as  against 
future  contingent  remaindermen  who  may  take  as  purchasers 
under  a  deed  or  will,  and  not  as  claimants  under  any  of  the 
parties  to  the  action.2 

In  a  later  case,  the  same  court  said  that  a  sale  in  partition 
in  which  all  persons  in  being  having  any  estate,  present  or 
future,  vested  or  contingent,  are  made  parties,  is  valid,  although 
persons  not  in  being  may  have  an  interest  in  the  future.3  And 
in  a  still  later  case,  it  said  :  "A  judgment  and  sale  in  partition 
may  conclude  contingent  interests  of  persons  not  in  being,  but 
this  is  only  in  cases  in  which  the  judgment  provides  for 
and  protects  such  interests  substituting  the  fund  derived  from 
the  sale  of  the  land  in  place  of  the  land,  and  preserving  it  to 
the  extent  necessary  to  satisfy  such  interests  as  they  arise."4 

In  Maryland,  a  will  divided  a  tract  of  land  into  six  shares, 

1.  Goodess  v.  Williams,  2  Younge  3.  Brevoort  v.  Breevoort,  70  N.  Y. 
&  <  Jollier  (21  Eng.  Ch.)  505.  136. 

2.  Mead  v.  Mitchell,  17  N.Y.  210,  212  4.  Monarque  v.  Monarque,  80  N.  Y. 
(72  Am.  D.  .455),  approving  Chees-  320,  326,  reversing  19  Hun  (26  N.  Y. 
man  v.  Thome,  1  Edw.  Ch.  629,  and  Supr.)  332. 

disapproving    Goodess    v.   Williams, 
supra. 
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devising  five  in  fee,  and  giving  the  sixth  to  another  devisee 
"during  her  life,  and  after  her  decease,  to  her  male  children 
on  her  body  lawfully  begotten  or  to  be  begotten,  the  said  child- 
ren to  hold  in  fee-simple  after  her  death."  She  then  had  two 
male  children  and  afterwards  had  three  more.  But  in  the 
meantime,  before  these  three  were  born,  the  other  devisees 
brought  a  suit  against  this  devisee  and  her  two  sons,  alleging 
that  the  land  could  not  be  advantageously  partitioned  and  ask- 
ing for  a  sale,  which  was  ordered,  made  and  confirmed.  After- 
wards, the  three  after-born  sons  brought  ejectment  for  their 
share  of  the  land,  and  it  was  decided  that  they  were  not  rep- 
resented by  their  mother  or  brothers,  and  that  they  could 
recover.  The  court  said  that  the  life  tenant  was  a  sufficient 
party  to  represent  the  estate,  only  in  cases  of  partition  simply, 
or  if  the  object  of  the  suit  was  to  collect  debts  or  to  enforce  a 
charge  or  lien  on  the  land.1  But  in  Tennessee,  in  a  case  in  which 
the  undivided  one-half  of  land  was  given  to  a  woman  during  life, 
with  remainder  to  her  children  living  at  her  death,  a  sale  in 
partition  made  in  a  proceeding  in  which  she  and  her  living 
children  are  defendants,  binds  her  children  afterwards  born 
who  survive  her,  on  the  ground  that  she  represented  them.2 

§  498.  Contingent  interests — Trusts  under  Maryland  stat- 
ute.— A  Maryland  statute  of  18G2  provided  that  "  in  all  cases 
in  which  one  or  more  persons  is  or  are  entitled  to  an  estate  for 
life  or  years  in  land,  and  other  persons  are  entitled  to  a  remain- 
der or  remainders  vested  or  contingent,  or  any  other  interest 
vested  or  contingent,  in  the  same  land,  on  application  of  any 
of  the  parties  in  interest,  a  court  of  equity  may,  if  all  the 
parties  in  being  are  parties  to  the  proceedings,  decree  a  sale  or 
lease."  This  decree  the  statute  declared  to  be  binding  upon 
"  all  persons  whether  in  being  or  not,  who  claim  any  interest 
in  the  land  under  any  of  the  parties  to  the  decree,  or  under 
any  person  from  whom  any  parties  to  such  decree  claim." 
Under  this  statute,  it  was  held  that  a  sale  made  of  trust  prop- 

1.  Downin  v.  Sprecher,  35  Md.  474,        2.  Freeman  v.  Freeman,  9  Heisk.(56 
481.  Tenn.)  301,  306. 
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erty  upon  a  bill  to  which  all  interested  persons  in  being  were 
parties,  passed  a  good  title  against  unborn  contingent  remain- 
dermen.1 

§499.  Contingent  interests  —  Will  construed. —  If  a  will 
gives  property  to  A  for  life,  and  in  case  he  dies  without  chil- 
dren, then  to  B,  a  decree  construing  the  will  in  a  suit  by  the 
executor  against  A  as  sole  defendant,  binds  B  after  the  death 
of  A  without  children.2 

Will,  set  aside. — A  devised  land  to  his  wife  for  twenty-one 
years  from  the  date  of  his  death,  then  to  their  children  in  fee  ; 
but  in  case  there  were  then  no  child  living,  to  his  wife  for  life, 
and  the  remainder  in  fee  to  the  children  of  B.  At  the  death 
of  A,  he  and  his  wife  had  one  infant  child  living.  The  will 
was  duly  probated  and  B  was  appointed  executor.     The  widow 


1.  Dunnington  v.  Evans,  —  Md.  — 
(28  Atl.  R.  1097). 

2.  Hawthorne  v.  Beckwith,  89  Va. 
786  (17  S.  E.  R.  241,  243).  The  court 
said:  "The  appellees  contend  that 
they  are  not  bound  because  not  made 
parties.  But  they  are  bound  by  all 
the  decrees  in  the  cause,  because,  un- 
til the  death  of  the  life  tenants,  their 
interests  were  altogether  contingent, 
and  '  in  no  case  is  it  necessary  to 
make  those  persons  parties  who  are 
entitled  only  to  future  and  very  un- 
certain and  contingent  interests.'  4 
Minor  Inst.  (2d  ed.)  1246.  Thus,  it 
has  been  repeatedly  determined  in 
England  that,  if  there  be  a  tenant  for 
life,  remainder  to  the  first  son  in  tail, 
remainder  over,  and  he  is  brought  be- 
fore the  court  before  he  has  issue,  the 
contingent  remainder  may  be  barred. 
Story  Eq.  PL,  §792.  This  is  on  the 
ground  of  representation,  upon  which 
ground  Baylor  v.  Dejarnette,  13  Grat. 
152,  proceeded.  In  that  case  Judge 
Lee,  in  delivering  the  opinion  of  the 
court,  quoted  with  approval  the  re- 
mark of  Lord  Redesdale  in  Giffard  v. 


Hart,  1  Sch.  &  L.  386,  that  '  courts  of 
equity  have  determined  on  grounds  of 
high  expediency  that  it  is  sufficient  to 
bring  before  the  court  the  first  ten- 
ant in  tail  in  being,  and,  if  there  be 
no  tenant  in  tail  in  being,  the  first 
person  entitled  to  the  inheritance, 
and,  if  no  such  person,  then  the  ten- 
ant for  life.'  See,  also,  Faulkner  v. 
Davis,  18  Grat.  651;  Fitzgibbon  v. 
Barry,  78  Va.  755.  Besides,  the  fair 
inference  from  the  record  is, that  those 
of  the  appellants  who  were  not  before 
this  court  as  persons  claiming  to  be  re- 
mainder-men were  not  then  in  being. 
At  all  events,  a  number  of  appellants 
were  then  actually  before  the  court, 
and  it  was  undoubtedly  competent  for 
them  to  sue  for  the  benefit  of  those 
having  a  common  interest  with  them. 
To  the  general  rule  that  all  persons  in 
interest  must  be  made  parties  to  a 
suit  in  equity,  Judge  Story  mentions 
several  exceptions,  the  first  of  which 
is,  that,  if  the  question  is  one  of  a 
common  or  general  interest,  one  or 
more  may  sue  or  defend  for  the  bene- 
fit of  the  whole.    Story  Eq.  PL,  §  97." 
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afterwards  brought  a  suit  to  set  aside  the  will,  making  B  the 
defendant,  and  he  and  a  guardian  ad  litem,  for  the  infant  child 
of  the  testator  filed  answers.  The  children  of  B,  who  were  all 
in  being  when  A  died,  were  not  made  parties,  nor  were  answers 
filed  for  them.  The  will  was  set  aside  and  the  land  divided 
under  the  law  between  the  widow  and  infant  child.  This  child 
having  died  before  the  expiration  of  the  twenty-one-year  de- 
vise to  the  widow,  she  would  have  taken  a  life  estate  under  the 
will,  and  the  fee  would  have  gone  to  the  children  of  B ;  and, 
after  her  death,  they  brought  an  action  to  recover  the  land. 
But  it  was  held  that  they  were  virtually  represented  by  the  ex- 
ecutor and  the  minor  child  which  had  the  first  contingent  re- 
mainder in  fee,  and  that  their  action  could  not  be  maintained.1 


1.  Miller  v.  Foster,  76  Tex.  479  (13 
S.  W.  E,  529) .  The  court  said :  "The 
testator  bequeathed  to  his  wife  all  of 
his  estate,  real  and  personal,  for  and 
during  the  period  of  twenty-one  years 
from  and  after  his  death.  After  the 
expiration  of  that  time  it  was  provided 
that  his  estate  should  be  'owned  and 
enjoyed  by  my  offspring  or  child  or 
children  by  my  said  wife.  In  the 
event  of  her  death,  without  offspring 
by  me,  which  may  survive  her,  I 
direct  that  all  of  my  estate,  real  and 
personal,  shall  be  owned  equally  by 
the  children  of  Alsey  S.  Miller,  which 
may  survive  me,  which  he  may  have 
by  his  present  wife.  In  the  event  of 
the  death  of  the  offspring  which  I  may 
have  by  my  said  wife,  I  dh-ect  that  she 
shall  have  all  of  my  estate,  real  and 
personal,  for  and  during  her  life,' 
etc.  Such  are  the  estates  created  by 
the  will ;  and  applying  to  the  estate 
created  in  favor  of  the  plaintiffs, 
upon  the  contingencies  stated,  the 
description  given  by  the  learned 
writers  on  this  intricate  branch  of 
the  law  of  a  contingent  remainder,  it 
would  seem  to  belong  to  that  class  of 
estates.    It  was  contingent  upon  an 


interest,  first,  of  twenty-one  years  in 
favor  of  the  wife,  and,  again,  depend- 
ent on  a  life-estate  granted  to  her  in 
the  event  of  the  death  of  the  testator's 
offspring  by  her.  It  was  contingent, 
further,  upon  the  death  of  TV.  M. 
Rutledge,  to  whom  an  inheritable  es- 
tate was  devised,  before  it  became 
vested  in  the  appellants.  Tested, 
then,  by  the  definition  of  a  remain- 
der, that  is,  an  estate  limited  to  an 
uncertain  person,  or  to  a  certain  per- 
son and  a  certain  event,  but  not  vest- 
ing in  possession  until  the  determina- 
tion of  the  preceding  estates  (Wig. 
Wills  139),  the  remainder  in  fee  to 
plaintiffs  was  contingent  upon  W.  M. 
Eutledge's  death,  but  did  not  take  ef- 
fect in  possession,  because  of  the  es- 
tate for  years  and  the  estate  for  life 
in  the  wife,  unless,  after  it  vested 
in  plaintiffs,  her  estate  failed,  or 
was  renounced,  in  which  event  it 
would  vest  in  possession  as  fully  as  if 
her  estate  had  terminated  under  the 
will.  Such  being  the  estate  of  ap- 
pellants, the  next  inquiry  is,  how  far 
and  to  what  extent  they  would  be 
represented  by  those  to  whom  other 
estates  were  devised,  in  a  suit  to  which 
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§  500.    Contractor — Employer. — A  railway  car  in  the  serv- 
ice of  a  quarry  company  having  broken  loose  and  run  down 


such  other  devisees  were  parties. 
After  discussing  the  rule  'that  all 
persons  having  an  interest  in  the 
subject-matter  should,  under  all  cir- 
cumstances, be  before  the  court  as 
parties,' Judge  Story  says:  'On  the 
contrary,  there  are  cases  in  which 
certain  parties  before  the  court  are 
entitled  to  be  deemed  the  full  repre- 
sentatives of  all  other  persons,  or,  at 
least,  so  far  as  to  bind  their  interests 
under  the  decree,  although  they  are 
not,  or  can  not  be  made,  parties.' 
Story  Eq.  PL,  §  142.  Citing  examples 
in  support  of  the  rule,  he  says :  'Upon 
similar  grounds  of  a  virtual  representa- 
tion of  all  the  proper  interests  in  which 
there  is  real  estate  in  controversy 
which  is  subject  to  an  entail,  it  is 
generally  sufficient  (all  the  parties 
having  antecedent  estates  being  be- 
fore the  court)  to  make  the  first  ten- 
ant in  tail  in  esse,  in  whom  an  estate 
of  inheritance  is  vested,  a  party  with 
those  claiming  the  prior  interests, 
without  making  any  persons  parties 
who  may  claim  in  remainder  or  rever- 
sion after  such  vested  estate  of  in- 
heritance.' The  tenant  in  tail,  in 
such  case,  is  equally  the  representative 
of  all  subsequent  estates  and  interests 
(Story  Eq.  Pl.,§  144) ;  'and  a  decree  for 
or  against  the  first  tenant  in  tail  will 
generally  bind  those  in  remainder  or 

.  reversion,  although,  by  the  failure  of 
all  the  previous  estates,  the  estates  in 
remainder  or    reversion    may  after- 

.  wards  vest  in  possession.'  'If  there 
be  no  such  tenant  in  tail  in  being, 
the  first  person  in  being  entitled  to 
the  inheritance  should  be  made  a 
party ;  and  if  there  be  no  such  person 
in  being,  then  the  tenant  for  life ;  and 
in  such  a  case  the  decree  made  will 
bind  the  other  persons  not  in  being.' 


Story  Eq.  PL,  §  145.  So,  'if  a  bill 
is  brought  by  a  tenant  in  tail,  or  by 
any  other  person  having  the  first 
estate  of  inheritance,  other  persons 
having  a  subsequent  vested  or  contin- 
gent interest  will  generally  be  bound 
by  the  decree,  and  will  be  entitled 
to  its  benefits  as  well  as  its  disadvan- 
tages.' Story  Eq.  PL,  §  146.  An 
exception  to  this  rule  of  virtual  rep- 
resentation is  said  to  exist '  in  case 
a  person  is  in  being,  claiming  under  a 
limitation  by  way  of  executory  de- 
vise, not  subject  to  any  preceding 
vested  estate  of  inheritance.'  The 
rule  on  this  subject  is  also  stated  by 
Mr.  Freeman  as  follows :  'If  several 
remainders  are  limited  by  the  same 
deed,  this  creates  a  privity  between 
the  person  in  remainder  and  all  those 
who  may  come  after  him ;  and  a  ver- 
dict and  judgment  for  or  against  the 
former  may  be  given  in  evidence  for 
or  against  any  of  the  latter.'  So, 
lands  being  conveyed  to  be  held, 
first,  for  S.  P.  C.  for  life;  sec- 
ond, remainder  to  the  heirs  of  his 
body;  third,  remainder  to  R.  C.  for 
life;  fourth,  remainder  to  the  heirs  of 
his  body ;  fifth,  remainder  in  fee  to 
the  children  of  S.  C. — in  an  action 
against  the  trustees  this  deed  was  set 
aside.  S.  P.  C.  and  R.  C.  afterwards 
dying,  the  children  of  S.  C.  com- 
menced suit  to  obtain  their  remainder 
in  fee.  But  it  was  held  that  the  de- 
cree setting  aside  the  deed  was  bind- 
ing on  them ;  that  the  contingent  re- 
mainders depended  on  the  legal  fee 
and  the  equitable  estate  in  S.  P.  C. 
intermediate,  and  were  liable  to  be  de- 
stroyed by  anything  which  defeated 
those  estates.  *  *  *  'It  is  suffi- 
cient to  bring  before  the  court  the 
first  tenant  in  tail  in  being;  and,  if 
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a  grade  and  killed  one  of  its  workmen,  a  recovery  by  his  ad- 
ministrator from  the  quarry  company,  on  account  of  its  negli- 
gence, does  not  bar  an  action  by  it  to  recover  for  the  same  in- 
jury from  the  railway  company  which  furnished  the  car.1 


there  be  no  tenant  in  tail  in  being, 
the  first  person  entitled  to  the  inherit- 
ance, and,  if  no  such  person,  then  the 
tenant  for  life.'  Freem.  Judgm.,  §  172, 
and  cases  cited.  Applying  these  prin- 
ciples to  this  case,  we  do  not  find  ap- 
pellants claiming  'under  a  limitation 
by  way  of  executory  devise,  not  sub- 
ject to  any  preceding  vested  estate  of 
inheritance;'  and  therefore  an  ex- 
ception to  the  rule  of  virtual  repre- 
sentation, because  it  was  subject  to 
the  preceding  estate  of  inheritance  of 
W.  M.  Eutledge.  But  we  do  find 
several  remainders,  limited  by  the 
same  instrument;  and  that  of  appel- 
lants, depended  on  the  estate  W.  M. 
Eutledge,  the  vested  estate  of  twenty- 
one  years  in  the  wife,  and  the  contin- 
gency of  a  life  estate  in  her.  "We  find, 
also,  that  when  the  judgment  vacat- 
ing the  will  was  rendered,  the  per- 
son entitled  to  the  first  estate  of 
inheritance,  as  also  the  tenant  for  life 
and  for  years,  were  parties  to  the 
suit.  These  estates  were  destroyed 
by  this  judgment;  and,  if  the  prin- 
ciple be  correct  that  the  estate  in  re- 
mainder is  subject  to  destruction  by 
anything  which  defeats  the  preceding 
inheritable  estate,  it  necessarily  fol- 
lows that  such  was  the  effect  upon 
the  estate  of  appellants.  If  the  doc- 
trine of  virtual  representation,  as  an- 
nounced in  the  authorities  cited,  ap- 
plies in  case  the  tenant  for  life  is 
made  a  party,  and  there  is  no  per- 
son in  existence  having  an  estate  of 
inheritance,  by  stronger  reason  would 
it  apply,  and  include  as  a  party  the 
appellants,  when  the  person  having 
the  inheritable  estate  was  in  exist- 


ence, and  a  party  as  well  also  as  the 
tenant  for  life.  It  is  to  be  observed 
in  this  connection  that  the  executor, 
the  trustee  for  the  devisees  under  the 
will,  was  also  a  party  to  the  judg- 
ment. Upon  the  doctrine  of  virtual 
representation,  it  would  seem  that,  in 
the  absence  of  fraud,  at  least,  a  de- 
cree rendered,  to  which  persons  pos- 
sessing the  interests  in  the  subject- 
matter  of  the  decree,  as  above  ex- 
plained, would  be  binding  upon  the 
contingent  estates  dependent  on  these 
interests,  a  judgment  affecting  the  in- 
validity of  a  testament  is  an  excep- 
tion to  the  rule  that  only  parties  to 
the  same  or  their  successors  are 
bound." 

1.  Hoosier  Stone  Co.  v.  Louisville, 
New  Albany  and  Chicago  By.  Co.,  131 
Ind.  575  (31  N.  E.  B.  365) .  The  court 
said:  "As  the  complaint  fully  shows 
the  breach  of  duty  directly  owing  to 
the  appellant,  and  shows  that  the  ap- 
pellant was  itself  without  fault,  there 
is  a  prima  facie  right  to  a  recovery, 
unless  the  judgment  obtained  by  the 
administrator  concludes  the  appellant 
from  maintaining  an  action  against 
the  appellee  for  a  breach  of  its  duty  as 
a  carrier.  If  this  judgment  concludes 
the  appellant,  the  complaint  is  bad. 
We  may  say,  at  the  outset,  that  it  cer- 
tainly is  not  entirely  clear  that  the 
appellee,  being  the  original  wrong- 
doer, and  having  prosecuted  the  ac- 
tion in  which  the  judgment  was  ren- 
dered in  order  to  avoid  liability  on 
its  own  part,  is  in  a  situation  to  make 
that  judgment  a  shield  for  its  protec- 
tion. This  point  we  suggest,  but  do 
not  decide.    The  judgment  in  the  ac- 
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Contractor — Subcontractor. — A  agreed  to  erect  a  building 
for  B  according  to  plan  and  specifications,  and  to  furnish  all 
the  material.  A  sublet  the  mason  work  and  the  material  to  be 
used  in  that  branch  to  C.  B  sued  A  for  defective  work  and 
material,  including  defects  in  the  mason  work.  A  gave  C 
notice  in  writing  of  the  pendency  and  object  of  B's  suit,  and 
requested  him  to  help  defend,  which  he  failed  to  do.  The  jury, 
by  direction  of  the  court,  specified  in  their  verdict  the  dam- 
ages caused  by  the  defective  mason  work,  and  also  those  caused 


tion  brought  by  the  representative  of 
the  estate  of  the  deceased  employe 
does  not  conclude  the  appellant.  There 
was  no  issue  in  that  case  involving  the 
breach  of  duty  owing  directly  to  the 
appellant  by  the  carrier.  The  issue 
in  that  case  was  joined  between  the 
representative  of  a  person  to  whom 
the  appellant  owed  a  duty  to  furnish 
a  safe  working  place  and  appliances, 
and  the  judgment  could  by  no  pos- 
sibility conclusively  determine  the 
rights  of  the  appellant  as  against  the 
appellee  for  its  negligent  breach  of 
duty  as  a  common  carrier.  The  duty 
which  the  appellee  owed  to  its  em- 
ploye was  not  the  duty  which  the  ap- 
pellant owed  to  it,  and  which  is  the 
basis  of  the  complaint  in  this  action. 
The  duties  are  essentially  different 
and  distinct,  and  a  judgment  in  an  ac- 
tion for  the  breach  of  one  of  those  du- 
ties can  not  conclusively  determine 
the  right  to  maintain  an  action  for  the 
breach  of  the  other.  As  the  former 
action  was  for  an  injury  resulting 
from  a  breach  of  duty  owing  by  the 
appellant  to  an  employe,  this  action 
is  not  barred  by  the  judgment  in  that, 
inasmuch  as  this  is  brought  for  the 
breach  of  duty  owing  by  a  carrier  to 
one  for  whom  it  had  undertaken  to 
carry  property.     A  judgment  is  con- 


clusive upon  tne  parties  as  to  all  ques- 
tions that  were  litigated  or  might 
have  been  litigated,  but  it  is  not  con- 
clusive upon  any  other  questions. 

"The  judgment  in  the  action 
brought  by  the  representative  of  the 
deceased  employe  does  not  preclude 
the  appellant  from  showing  that  the 
appellee  violated  its  duty,  for  the  fur- 
ther reason  that  it  was  not  a  party  to 
the  action  in  which  the  judgment  was 
rendered,  nor  in  privity  with  any  of 
the  parties  in  such  a  sense  as  to  make 
the  judgment  available  as  an  estop- 
pel to  the  injury  of  the  appellant.  ''■ 
Judgments  ordinarily  bind  only  par- 
ties and  privies,  and  their  effect  must 
be  reciprocal,  or  there  is  no  estoppel. 
Dayton  v.  Fisher,  34  Ind.  356.  It  is 
evident  that  this  familiar  principle 
precludes  the  appellee  from  employ- 
ing the  judgment  for  its  own  benefit, 
and  that  the  appellant  is  not  conclud- 
ed by  it  as  against  the  appellee. 
"Whatever  view  of  the  question  may 
be  taken,  the  conclusion  must  neces- 
sarily be  that  the  appellant  is  not  es- 
topped by  the  former  judgment.  As 
the  judgment  is  no  barrier  to  a  recov- 
ery by  the  appellant,  its  right  of  re- 
covery depends  upon  the  facts  stated, 
which  show  a  duty  and  its  breach."  ■• 
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by  other  defects,  but  B  entered  a  judgment  for  the  whole 
amount  of  both.  In  a  suit  by  A  against  C,  it  was  held  that 
the  finding  of  the  jury  in  respect  to  the  damages  caused  by 
defective  mason  work  was  conclusive  on  C  that  it  did  not  com- 
ply with  the  contract  between  A  and  B,  and  that  B  thereby 
sustained  the  amount  of  damages  specified,  but  that  he  might 
show  that  his  contract  with  A  was  not  the  same  as  that  be- 
tween A  and  B,  or  that  his  defaults  were  caused  by  the  acts  of 
A  himself.1 


§  501 .  Corporation — Directors,  officers  or  trustees. — In  pro- 
ceedings under  the  statute  of  Massachusetts  to  enforce  the  per- 
sonal liability  of  officers  of  a  corporation,  the  plaintiff's  judg- 
ment recovered  against  the  corporation  is  conclusive  evidence 


1.  Hoppaugh  v.  McGrath,  53  N.  J. 
Law  81  (21  Atl.  R.  106).  The  court 
said:  "On  the  introduction  of  the 
record  of  the  judgment  in  the  former 
suit,  the  estoppel  will  extend  no  fur- 
ther than  the  issues  that  were  capable 
of  being  litigated  in  that  suit.  To  en- 
title the  plaintiff  to  indemnification 
for  the  damages  recovered  against 
him  in  the  former  suit,  he  must  show 
a  contract  with  the  defendant  which, 
in  terms  and  legal  effect,  embraces 
the  entire  cause  of  action  for  which 
such  damages  were  awarded,  and  that 
question  will  be  a  matter  of  contesta- 
tion in  the  suit.  The  defendant  may 
also  show  that  the  injury  complained 
of  was  occasioned,  in  whole  or  in  part, 
by  the  acts  or  conduct  of  the  plaintiff 
himself,  or  any  other  matter  which, 
as  between  the  plaintiff  and  himself, 
would  exonerate  him  from  liability 
for  the  wrongful  acts  complained  of 
in  the  first  suit,  for  they  are  matters 
which  were  not  within  the  scope  of 
that  litigation,  nor  pertinent  to  any  is- 
sue involved  in  it ;  and,  in  the  event  of 
the  defendant  succeeding  on  any  one  of 
these  grounds,the  record  in  the  former 


suit  would  be  evidence  only  that  the 
plaintiff  was  subjected  to  a  suit  and 
to  damages  for  the  cause  of  action 
disclosed  in  that  record. 

"The  defendant  in  this  action,  hav- 
ing had  notice  of  the  former  suit 
and  of  its  object,  and  also  an  op- 
portunity to  review  the  proceedings 
after  verdict,  will  be  concluded  by 
that  record  with  respect  to  the  fact 
that  the  mason  work  was  not  done  in 
compliance  with  the  plans  and  speci- 
fications, in  conformity  with  the  con- 
tract of  the  plaintiff  with  Douglas, 
and  also  as  to  the  fact  that  in  conse- 
quence thereof  the  damages,  as  found 
by  the  jury,  accrued  therefrom,  and 
as  to  all  matters  of  defense  against 
the  demands  of  Douglas  that  might 
have  been  presented  in  that  suit.  But 
he  was  at  liberty  to  insist  and  prove 
that  his  contract  with  the  plaintiffs 
did  not  in  that  respect  embrace  the 
liability  the  plaintiffs  incurred  under 
their  contract  with  Douglas,  or  that 
the  defective  workmanship  or  materi- 
als used  were  occasioned  by  the  plaint- 
iffs' own  acts,  or  were  consented  to 
by  them."     See  §  575,  infra. 
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of  debt.1  But  in  New  York  a  different  view  is  taken.  A 
statute  of  that  state,  after  requiring  a  report  from  a  corpora- 
tion of  its  condition,  to  be  made,  filed  and  published  annually, 
within  twenty  days  from  the  first  day  of  January,  declares  that 
if  it  "shall  fail  so  to  do  all  the  trustees  shall  be  jointly  and 
severally  liable  for  all  the  debts  of  the  company  then  existing, 
and  for  all  that  shall  be  contracted  before  such  report  shall  be 
made."  It  was  ruled,  under  this  statute,  that  the  creditor's 
judgment  against  the  corporation  was  no  evidence  of  debt 
against  the  trustees.2  So,  if  the  corporation  is  sued  and  defeats 
the  claim,  that  will  bar  an  action  based  upon  it  to  charge  one 
of  the  trustees  on  the  ground  of  failure  to  file  a  report  as  re- 
quired by  law.3 

Receiver. — A  receiver  of  a  corporation  is  bound  by  a  prior 
judgment  against  it.4 

§  502.  Corporation — Stockholders. — In  a  suit  by  a  judgment 
creditor  of  a  corporation  to  compel  a  stockholder  to  pay  the 
balance  due  upon  his  stock,  it  is  held  in  Alabama,5  Califor- 
nia,6 Georgia,7  Iowa,8  Maine,9  Maryland,10  Michigan,"  Missou- 


1.  Thayer  v.  New  England  Lith- 
ographic Co.,  108  Mass.  523,  528. 

2.  Miller  v.  White,  50  N.  Y.  137, 
144,  reversing  59  Barb.  434.  Accord, 
Torbett  v.  Godwin,  62  Hun  (69  N.  Y. 
Bupr.)  407  (27  Abb.  New  Cases  444, 
17  N.  Y.  Suppl.  46,  42  N.  Y.  St.  Re- 
porter  323) . 

3.  Tyng  v.  Clarke,  9  Hun  (16  N.  Y. 
Supr.)  269. 

4.  Hopkins  v.  Taylor,  87  111.  436. 

5.  Lehman  v.  Glenn,  87  Ala.  618 
(6S.  R.  44). 

6.  Tatum  v.  Rosenthal,  95  Cal.  129 
(30  Pac.  R.  136;  29  Am.  St.  R.  97). 

"    7.  Howard  v.  Glenn,  85  Ga.  238  (11 
S.  E.  R.  610). 

8.  Corse  v.  Sanford,  14  Iowa  235. 

9.  Milliken  v.  Whitehouse,  49  Me. 
527 ;  Barron  v.  Paine,  83  Me.  312  (22 
Atl.  R.  218). 

10.  Glenn  v.  "Williams,  60  Md.  93, 


116.  The  court  said:  "When  the 
court  obtained  jurisdiction  of  the  cor- 
poration, every  stockholder,  in  his 
corporate  capacity,  was  a  party  to  the 
cause,  and  was  supposed  to  be  repre- 
sented by  the  president  and  the  di- 
rectors, who  were  intrusted  with  the 
management  of  the  corporate  interest 
of  all  the  stockholders.  It  was  ob- 
served, further,  that  the  stockholders 
being  distributed  among  the  several 
states,  many  of  them  being  non- 
residents of  Virginia,  ordinary  process 
of  the  courts  of  that  state  could  not 
reach  them,  and,  if  the  court  were  re- 
quired to  make  them  parties  person- 
ally, the  creditors  of  the  corporation 
would    be    without    adequate     rem- 

11.  Grand  Rapids  Savings  Bank  v. 
Warren,  52  Mich.  557  (18  N.  W.  R. 
356). 
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ri,1  Pennsylvania,2  and  by  the  Supreme  Court  of  the  United 
States,8  that  the  plaintiff's  judgment  is  conclusive  evidence  of  a 
debt  against  the  corporation,  while  in  Kansas4  it  is  said  to  be 
prima  facie  evidence,  in  Massachusetts,5  to  be  at  least  prima  facie, 
and  in  Missouri6  to  be  prima  facie,  and  questionable  only  on 
account  of  fraud  or  mistake.  An  insolvent  corporation  being 
in  the  hands  of  a  receiver  in  the  federal  court,  which  made  an 


edy.  The  unpaid  subscriptions  of  stock 
are  assets  of  the  corporation,  being  a 
trust  fund  for  the  payment  of  its 
debts,  and  "as  against  a  creditor, 
with  an  established  debt  against  the 
corporation,  by  judgment  or  decree, 
the  stockholder  has  no  right  to  with- 
hold the  funds  of  the  company  upon 
the  ground  that  he  was  not  individ- 
ually a  party  to  the  pleadings  in  which 
the  recovery  was  obtained." 

1.  Nichols  v.  Stevens,  —  Mo.  —  (25 
S.  W.  R.  578).  The  court  said: 
"Whatever  may  have  been  thought 
at  a  former  period,  and  in  some  juris- 
dictions, as  to  the  effect  upon  a  stock- 
holder of  a  judgment  rendered  against 
his  corporation,  at  the  present  time, 
the  existence  and  organization  of  a 
corporation  having  been  established, 
a  judgment  against  it  is  conclusive  evi- 
dence of  debt  against  its  stockholders 
if  the  plaintiff  in  the  original  and  aux- 
iliary actions  is  the  same,  in  the  ab- 
sence of  collusion  and  fraud.  And  a 
judgment  by  default  against  a  corpora- 
tion equals  in  conclusiveness,  as  to  a 
stockholder,  one  obtained  after  a  con- 
test. Except  on  the  grounds  before 
mentioned,  it  is  out  of  the  power  of  a 
stockholder  to  go  back  into  the  origi- 
nal consideration  of  the  judgment 
against  the  corporation,  that  the  in- 
debtedness for  which  the  judgment 
was  rendered  was  the  debt  of  the 
president,  and  not  of  the  corporation. 


The  judgment  against  the  corporation 
is  valid  against  a  stockholder  until 
reversed  by  him  in  some  direct  pro- 
ceeding for  that  purpose,  and  can  not 
be  attacked  collaterally.  This  rule 
eliminates  the  defenses  relied  on  by 
the  defendant, — that  Nichols  was  not 
the  owner  of  the  notes ;  that  they  were 
merged  in  the  judgment  against  the 
corporation,  and  they  had  been  paid ; 
or  that  the  transactions  which  gave  ori- 
gin to  them  were  fraudulent.  And  at 
any  rate  there  was  no  fraud  proven  at 
the  trial,  nor  does  the  second  defense 
in  the  answer  show  that  the  judgment 
against  the  corporation  was  concocted 
in  fraud ;  that  fraud  was  practiced  in 
the  very  act  of  obtaining  the  judgment. 
The  fraud  in  such  case  must  be  actual 
fraud,  as  contradistinguished  from  a 
judgment  obtained  on  false  evidence 
or  a  forged  instrument  on  the  trial." 

2.  Wilson  v.  Pittsburgh  &  Y.  Coal 
Co.,  43  Pa.  St.  424. 

3.  Hawkins  v.  Glenn,  131  U.  S.  319, 
329.  Accord  in  bankruptcy,  Sanger 
v.  Upton,  91  U.  S.  56,  59 ;  Glenn  v. 
Springs,  26  Fed.  R.  494;  Stutz  v. 
Handley,  41  Fed.  R.  531,  537;  Chica- 
go and  A.  Bridge  Co.  v.  Anglo-Amer- 
ican P.  &  P.  Co.,  46  Fed.  R.  584,  587. 

4.  Grund  v.  Tucker,  5  Kan.  70. 

5.  Hawes  v.  Anglo-Saxon  Petrole- 
um Co.,  101  Mass.  385,  397. 

6.  Merchants'  Bank  v.  Chandler, 
19  Wis.  434. 
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assessment  on  the  stockholders  for  unpaid  stock  subscriptions, 
upon  which  the  receiver  sued,  it  was  held  that  the  defendant 
was  "so  far  an  integral  part  of  the  corporation  that,  in  the 
view  of  the  law,  he  is  privy  to  the  proceedings  touching  the 
body  of  which  he  is  a  member,"  and  that  he  was  bound  by 
the  assessment  although  not  personally  a  party  to  the  suit.1 

In  California  it  was  also  held,  in  such  a  suit,  that  it  was  not 
open  to  the  stockholder  to  show  the  judgment  to  be  ultra  vires* 
while  in  Maine  it  was  ruled  that  he  might  prove  that  the  cor- 
poration was  never  organized.8  A  statute  of  New  York  having 
provided  that  "  each  stockholder  of  any  company  formed  under 
this  act  shall  be  individually  liable  to  the  creditors  of  such 
company,  to  an  amount  equal  to  the  amount  unpaid  on 
the  stock  held  by  him,  for  all  the  debts  and  liabilities  of  such 
company,  until  the  whole  amount  of  the  capital  stock  so  held 
by  him  shall  have  been  paid  to  the  company,"  it  was  held  that 
the  judgment  recovered  by  the  creditor  against  the  corporation 
was  competent  evidence  of  debt  in  a  suit  by  him  against  a 
stockholder.  The  court  said  that  Miller  v.  White  and  Mc- 
Mahon  v.  Macy4  "  depended  upon  an  entirely  different  princi- 
ple ;  that  in  those  cases  the  defendant  was  not  pursued  as  a 
debtor  to  the  corporation,  or  for  any  pre-existing  liability  of 
his  own,  but  upon  an  original  liability  created  by  the  statute  ; 
and  that  it  was  not  in  the  power  of  the  corporation  to  admit 
away  his  case,  or  suffer  a  recovery  which  would  be  binding 
upon  him,  and  create,  as  against  him,  a  liability  to  which  he 
was  not  previously  subject."5  So,  it  was  decided  in  the  same 
state,  that  in  a  suit  by  a  judgment-creditor  of  a  corporation  to 
reach  its  assets  transferred  to  the  stockholders,  his  judgment 
was  conclusive  as  to  his  debt.6  In  Illinois,  it  was  first  held 
that,  in  a  suit  to  dissolve  a  corporation  and  to  wind  up  its  busi- 
ness under  the  statutes,  the  stockholders  were  necessary  parties, 

1.  Hawkins  v.  Glenn,  supra.  5.  Stephens    v.    Fox,  83  N.  Y.  313, 

2.  Baines   v.    Babcock,  95  Cal.  581  317,  affirming  17  Hun  (24  N.Y.  Supr.) 
(27  Pac.  R.  674,  29  Am.  St.  R.  158).  435. 

3.  Hudson  v.  Carman,  41  Me.  84.  6.  Hastings  v.  Drew,  76  N.  Y.  9, 15, 

4.  Miller    v.   White,  50  N.  Y.  137;  affirming  Hastings  v.  Drew,  50  How. 
McMahon  v.  Macy,  51  N.  Y.  155.  Pr.  254. 
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and  that  if  they  were  omitted,  a  judgment  against  the  receiver 
was  no  evidence  against  them.1  Then  it  was  ruled  that,  in  a 
suit  by  a  creditor  of  a  corporation  against  a  stockholder  to  en- 
force his  liability  for  unpaid  stock,  the  plaintiff's  judgment 
against  the  corporation  was  conclusive.2  And  finally,  that  if 
a  stockholder  was  neither  made  a  party  to  a  creditor's  suit  to 
discover  assets  and  to  appoint  a  receiver  for  the  corporation, 
nor  to  the  petition  for  an  assessment  on  the  unpaid  stock,  he 
was  not  bound.8 

Land. — A  having  recovered  land  in  South  Carolina  from  a 
corporation  of  which  B  was  then  the  agent  and  a  large  stock- 
holder, this  record  was  held  to  be  prima  facie  evidence  to  prove 
its  location  [one  of  the  material  points]  in  an  action  between  A 
and  B  for  the  same  land.4 

Stockholder — Stockholder. — If  a  stockholder  in  a  corpora- 
tion brings  a  suit  against  it  and  another  corporation  to  cancel, 
as  ultra  vires,  a  contract  made  between  the  two  corporations, 
and  is  defeated  on  the  merits,  that  will  bar  a  suit  by  another 
stockholder  for  the  same  purpose,  although  he  was  not  a  party 
to  the  first  suit.  The  reason  for  this  is,  that  the  complaining 
stockholder  is  merely  an  agent  of  the  corporation  proceeding 
for  its  benefit  because  the  regular  agents  refuse  to  do  so,  and 
the  corporation  is  the  real  party  in  interest  and  is  bound  by  the 
decree;  and,  of  course,  if  so  bound,  neither  it  nor  any  stock- 
holder proceeding  for  its  benefit  can  relitigate  the  matters  de- 
cided.5 

Fraud. — A  collusive  and  fraudulent  judgment  against  a  cor- 
poration does  not  bind  the  stockholders  in  a  suit  to  collect  un- 
paid stock.6  Stockholders  who  are  sued  upon  a  judgment 
against  the  company  may  show  that  it  was  entered  by  the  con- 
sent of  the  president  for  too  large  a  sum,  and  that  he  had  an 
interest  in  the  claim.7 

1.  Chesnut  v.  Pennell,  92  111.  55, 63.  5.  Willoughby  v.  Chicago  Junction 

2.  Coalfield  Co.  v.  Peck,  98  111.  139.      Railway,  50  N.  J.  Eq.  656  (25  Atl.  R. 

3.  Lamar    Ins.    Co.  v.  Gulick,   102    277). 

111.  41,  44— Sheldon  and  Walker,  JJ.,  6.  Bissit    v.    Kentucky  River  Nav. 

dissenting.  Co.,  15  Fed.  R.  353. 

4.  Bank  of  the  State    v.    Bobo,   11  7.  Wilson  v.  Kiesel,  —  Utah  —  (35 
Rich.  Law  597.  Pac.  R.  488). 
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§  503.   Creditors   of  same  debtor — Fraudulent   grantee. — 

There  is  no  privity  between  different  creditors  of  the  same 
debtor,  and  therefore,  if  a  conveyance  is  set  aside  as  fraudulent 
at  the  suit  of  one  creditor,  that  adjudication  can  not  be  used  by 
another  creditor  in  a  similar  suit,  against  the  same  defendant;1 
nor  can  the  defendant,  if  the  judgment  is  in  his  favor,  use  it  as 
a  bar  to  a  suit  by  another  creditor.  Thus,  if  A  sues  a  sheriff 
for  seizing  his  goods,  and  the  latter  justifies  by  virtue  of  an 
execution  against  B  in  favor  of  C,  a  recovery  by  A  does  not  bar 
the  sheriff,  in  a  new  suit  against  him  by  A  for  seizing  the  same 
goods,  from  justifying  by  reason  of  an  execution  against  B  in 
favor  of  D.2  So,  if  a  creditor,  on  behalf  of  all  the  creditors, 
sues  to  set  aside  a  fraudulent  conveyance,  a  decree  dismissing 
his  bill  will  not  bar  a  suit  by  another  creditor  who  did  not  come 
into  the  suit,  although  he  was  a  witness  for  the  plaintiff.3  But 
one  who  brings  a  suit  to  set  aside  a  fraudulent  conveyance  and 
is  defeated,  can  not  join  with  other  creditors  in  a  new  suit  for 
the  same  purpose.4  Nor  can  he,  after  being  defeated  in  a  joint 
suit,  conduct  an  independent  suit.5 

Fraud  in  bankruptcy. — If  a  creditor  proceeds  against  his 
debtor  and  procures  a  conveyance  to  be  set  aside  as  fraudulent, 
the  decree  is  no  evidence  to  prove  that  fraud  in  a  proceeding 
in  the  bankrupt  court  by  the  debtor  to  procure  a  discharge 
which  is  opposed  by  the  same  creditor.  The  reason  is,  that, 
in  the  latter  proceeding,  the  creditor  necessarily  represents  all 
the  other  creditors,  while  in  the  former  he  represents  himself 
alone.6 

Garnishee. — A  creditor  is  not  bound  by  a  judgment  dis- 
charging a  garnishee  in  a  suit  by  another  creditor.7 

1.  Huntington  v.  Jewett,  25  Iowa       5.  Shenandoah  Valley  R.  R.  Co.  v. 
249  (95  Am.  D.  788)  ;  Shulze's  Appeal,     Griffith,  76  Va.  913,  925. 

1  Pa.  St.  251  (44  Am.  D.  126) ;  Win-  6.  In  Matter  of  Sumner,  10  Bene- 

ston  v.  Starke,  12  Gratt.  (53  Va.)  317,  diet  34. 

319.  7.  Strauss    v.    Ayres,  87    Mo.  348 

2.  Stoops  v.  Woods,  45  Cal.  439.  Spruill  v.  Trader,  5  Jones'  Law  39 

3.  O'Brien  v.  Browning,  49  How.  Lewis  v.  Tarns,  4  Philadelphia  276 
Pr.  109.  Breading  v.  Siegworth,  29  Pa.  St.  396 

4.  O'Brien  v.  Browning,  11  Hun  (18  King  v.  Faber,  51  Pa.  St.  387. 
N.  Y.  Supr.)  179. 
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Mortgagee — Execution-plaintiff. — The  plaintiff,  claiming 
land  by  virtue  of  a  sale  under  a  trust  deed,  brought  an  action 
for  possession,  and  the  defendant,  having  purchased  at  two  ex- 
ecution sales,  attacked  the  validity  of  the  trust  deed.  When 
the  defendant  offered  in  evidence  one  of  the  executions,  the 
plaintiff  objected  "on  the  ground  that  it  was  null  and  void  on 
account  of  the  death  of  the  execution  plaintiff  at  the  time  it 
was  issued,"  and  read  in  evidence  a  motion  made  in  the  origi- 
nal court  by  the  other  execution  plaintiff  to  have  the  proceeds 
of  the  land  paid  over  to  him  because  of  the  death  of  the  plaint- 
iff in  this  execution  before  it  was  issued,  and  the  order  of  the 
court  granting  the  motion.  But  this  order  was  held  to  be  no 
evidence  of  that  fact  because  of  a  want  of  privity  between  those 
parties  and  the  present  plaintiff.1 

§  504.  Devisees — Disseizors — Distributees. — A  decree  con- 
struing a  will  is  not  res  judicata  in  respect  to  a  devisee  who  is 
not  a  party;  and  his  acceptance  of  a  part  of  the  results  of  the 
decree  does  not  bar  the  others  from  contesting  his  right  in  a 
subsequent  suit.2 

Disseizor.  —  One  who  takes  possession  of  land  without 
privity  with  the  defendant  in  ejectment,  after  judgment  ren- 
dered against  him,  is  not  bound  by  the  judgment.* 

Distributee. — A  decree  of  distribution  made  by  a  probate 
court,  does  not  bind  an  heir  who  is  not  a  party.4  So,  after  a 
decree  ordering  the  funds  in  the  hands  of  a  receiver  to  be  dis- 
tributed among  certain  parties  has  been  affirmed  on  appeal, 
others  not  parties  may,  before  distribution  is  made,  assert  a 
right  to  a  share  and  have  that  right  determined  on  its  merits. 
The  decree  is  no  bar  to  them.5 

Ejectment. — It  was  said  in  3  Modern  that  if  A  brings  sev- 
eral ejectments  against  several  defendants  and  recovers  against 

1.  Wilson  v.  Campbell  33  Ala.  249,  5.  In  Matter  of  Howard,  9  Wall.  (76 
254.  IT.  S.)  175,  1S2.     Accord,  as  to  an  ad- 

2.  Sbipman  v.  Rollins,  98  X.  Y.  311,  ministrator,  is  Gillespie  v.  Alexander, 
330.  3  Russell  130,  and  Williams  v.  Gibbes, 

3.  Mayo  v.  Wood,  50  Cal.  171.  17  How.  (58  U.  S.)  239. 

4.  Oyer  a.  Andrews,  11  Tex.  170. 
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one,  he  shall  not  read  that  verdict  in  evidence  against  the 
others  ;  for  the  one  against  whom  it  is  rendered  may  be  relieved 
against  it,  if  not  good,  while  the  others  can  not.1 

§  505.  Executor— Administrator  de  bonis  non. — There  is  no 
privity  at  common  law  between  the  executor  and  the  adminis- 
trator de  bonis  non  with  the  will  annexed,  and  a  judgment  against 
the  former  does  not  affect  the  latter.2 

Devisee. — A  decree  against  the  executor  is  no  evidence  of 
debt  against  the  devisee;3  nor  does  a  decree  for  the  sale  of  land, 
procured  by  a  creditor  against  the  executor  as  sole  defendant, 
bind  the  devisee,  and  the  sale  will  not  pass  his  legal  title.* 

Executor  de  son  tort. — A  judgment  against  one  as  execu- 
tor de  son  tort  binds  him  if  he  afterwards  qualifies  as  adminis- 
trator.5 

Heirs. — A  judgment  against  an  executor  has  the  same  force 
against  the  heirs  as  though  it  was  against  an  administrator,6 
but  the  question  seldom  arises.  Thus,  in  a  suit  in  chancery  in 
Alabama  to  subject  the  land  of  the  decedent  in  the  possession 
of  his  heirs  to  the  payment  of  his  debts,  a  judgment  obtained 
against  his  executor  is  no  evidence  to  prove  the  debt.7  But 
in  Pennsylvania,  a  judgment  against  the  executor  is  prima  facie 
evidence  against  the  heirs,8  while  in  New  York,  if  a  person 
brings  an  action  to  recover  damages  for  a  permanent  trespass 
to  his  land,  and  dies,  and  his  executors  continue  the  action 
and  recover  the  entire  damages,  this  will  not  bind  the  heirs  in 
whom  the  title  is  subsequently  adjudged  to  be.9 

An  executor  of  his  deceased  wife  in  Louisiana  filed  his  ac- 
count which  the  heirs  opposed  upon  the  ground  that  he  had 
made  a  fraudulent  sale  of  the  plantation  owned  by  himself  and 

1.  Lock  v.  Norborne,  3  Modern  142  5.  Walker  v.  May,  2  Hill's  Ch.  (S. 
(A.  D.  1690).  C.)  22. 

2.  Graves  v.  Flowers,  51   Ala.  402        6.  See  §§  466,  467,  supra. 

(23  Am.  R.  555) ;   Alsop  v.  Mather,  8  7.  Darrington  v.  Borland,  3  Porter 

Conn.  584  (21  Am.  D.  703).  9,38. 

3.  Hazen  v., Tillman,  5  N.  J.  Eq.  (1  8.  Sergeant  v.  Ewing,  36  Pa.  St.  156, 
Halsted's  Ch.)  363.  160. 

4.  Hudgin  v.  Hudgin,  6  Gratt.  (47  9.  Mitchell  v.  Metropolitan  Elevated 
Va.)  320  (52  Am.  D.  124).  Ry.  Co.,  56  Hun  (63  N.  Y.  Supr.)  543. 
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her  in  community  and  had  then  repurchased  it,  thus  making 
it  assets  to  be  accounted  for,  which  he  had  failed  to  do.  After 
a  contest,  the  heirs  were  defeated  and  his  account  homologated 
(confirmed).  They  then  sued  him  personally,  claiming  a 
joint  ownership  with  him  in  the  plantation,  as  her  heirs, 
and  charged  the  same  fraudulent  sale  and  repurchase  as 
before.  It  was  contended  that  the  doctrine  of  res  judicata 
did  not  apply  because  the  defendant  was  sued  as  executor 
in  one  suit  and  personally  in  the  other.  But  this  conten- 
tion was  denied,  because,  in  the  first  suit,  the  heirs,  in  fact, 
represented  the  estate  and  sought  to  compel  him  personally  to 
bring  this  same  plantation  into  it  as  assets,  and  he  defended  in 
his  own  personal  right,  although  acting  under  the  form  of  ex- 
ecutor, and  it  was  adjudged  that  he  owned  the  plantation  per- 
sonally.1 

Legatees — -(See  §  534,  infra). — A  judgment  against  the  ex- 
ecutor binds  the  legatee,2  so  far  as  the  personalty  is  con- 
cerned,3 but  is  not  conclusive  upon  him  so  far  as  his  legacy  is 

1.  Morton  v.  Packwood,  3  La.  Ann.  payment,tothecompleteexhaustionof 
167,  172.  the  personalty,  leaving  yet  unpaid  a 

2.  Castellaw  v.  Guilmartin,  54  Ga.  portion  of  the  judgment  and  the  en- 
299;  Ward  v.  Durham,  134  111.  195  (25  tire  amount  of  the  indisputable  debts, 
N.  E.  R.  745) — a  residuary  legatee;  the  payment  of  which  will  be  thrown 
Fraser  v.  City  Council,  19  S.  C.  384,  upon  the  real  estate.  The  judgment 
400 ;  Bell  v.  Bell,  25  S.  C.  149 — record  against  the  executor  is  not  conclusive 
showed  that  too  much  interest  had  upon  the  heirs  and  devisees  who  are 
been  allowed,  still  conclusive.  not  in  privity  with  him  (Garnettr.Ma- 

3.  First  Baptist  Church  v.  Syms,  51  con,  6  Call.  (IT.  S.  Cir.  Ct.)  308,  337; 
N.  J.  Eq.  363  (28  Atl.  R.  461).  The  Birely  v.  Staley,  5  Gill  &  J.  432,  453; 
court  said:  "  If  the  judgment  is  ulti-  Collinson  v.  Owens,  6  Gill  &  J.  4; 
mately  allowed  to  stand  and  be  used  McCoy  v.  Nichols,  4  How.  (Miss.)  31, 
it  will  be  conclusive  upon  the  execu-  39;  Beckett  v.  Selover,  7  Cal.  215; 
tor,  and  also  upon  the  legatees  under  Stone  v.  Wood,  16  111.  177,  179;  Rob- 
the  will,  who  are  the  executor's  priv-  ertson  v.  Wright,  17  Grat.  534),  be- 
ies  so  far  as  the  personalty  coming  to  cause  they  do  not  claim  under  him, 
him,  the  primary  fund  for  the  pay-  and  are  not  parties  to  the  suit,  and  are 
ment  of  debts  and  legacies,  is  con-  not  in  position  to  adduce  evidence  in 
cerned  (Castellaw  v.  Guilmartin,  54  opposition  to  a  recovery,  or  controvert 
Ga.  299;  Redmond  v.  Coffin,  2  Dev.  the  testimony  offered  in  support  of  the 
Eq.  437;  Hooper  i\  Hooper,  32  W.  Va.  plaintiff's  case,  or  appeal  from  the 
56  (9  S.  E.  937),  and  the  entire  person-  judgment  when  rendered ;  and  for  the 
al  estate  may  at  once  be  applied  to  its  same  reason  it  is  not  conclusive  upon 
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charged  upon  real  estate.1  A  consent  decree  against  an  ex- 
ecutor in  North  Carolina  does  not  conclude  the  residuary  leg- 
atee.2    I  think  this  case  unsound. 

Successors. — A  died  in  1762,  making  B  his  executor.  After- 
wards B  died,  and  in  1784,  the  legatees  of  A  brought  a  suit 
against  the  administrators  of  B  for  an  accounting.  They 
turned  over  all  the  assets  of  B  to  C,  the  husband  of  B's  only 
child,  who  attended  to  the  settlement  of  the  accounts  of  B  be- 
fore the  commissioner,  who  made  a  report  in  1798.  Then 
C  died,  and  the  assets  of  B  which  had  come  into  his  hands 
were  received  by  his  executor,  D.  The  bill  of  the  legatees  was 
then  (A.  D.  1805)  amended,  and  D,  as  executor  of  C,  was 
made  a  party,  and  he  answered  and  excepted  to  the  report  of 
1798.  In  1814  D  died,  and  the  suit  was  revived  against  the 
administrator  de  bonis  non  of  C,  against  whom  there  was  a  de- 
cree rendered  in  1816  based  on  the  report  of  1798.  He  ap- 
pealed, and,  in  1821,  the  decree  was  reversed  upon  a  matter  of 
form,  but  affirmed  in  other  respects,  and  the  court  below  was 
ordered  to  enter  a  decree  accordingly;  and  in  1822,  a  decree 
was  entered  in  favor  of  all  the  legatees  of  A,  except  E,  whose 
marriage  was  suggested  and  the  entry  postponed  until  her  hus- 
band could  be  made  a  party.  But  afterwards  this  husband 
died,  and  then,  in  1826,  all  the  legatees  of  A,  including  E, 
then  a  widow,  filed  a  new  bill  against  the  administratrix  of  the 
administrator  de  bonis  non  of  C  and  his  legatees,  and  the  repre- 
sentative of  D,  to  execute  the  decrees  of  1816  and  1822,  which 
bill  was  dismissed  in  1829,  but  this  decree  was  reversed  on  ap- 

the  legatees,  so  far  as  their  legacies  if  it  stands  and  may  be  used  as  a 
are  charged  upon  and  payable  out  of  shield  to  the  executor,  it  will  protect 
the  realty ;  and  when,  therefore,  the  him  in  applying  at  least  the  personal- 
executor  seeks  the  realty  for  the  pay-  ty,  in  its  payment,  and  estop  the  leg- 
ment  of  that  judgment,  those  who  atees  from  questioning  such  applica- 
are  entitled  to  an  interest  in  it  are  tion,  and  their  right  of  ultimate  con- 
not  bound  by  the  judgment,  but  may  test  will  be  limited  to  the  remnant  of 
question  the  claim  which  under-  it  which  comes  over  upon  the  realty 
lies  it  and  is  its  foundation.     It  thus  unpaid." 

appearing  that  the  judgment  is  con-  1.  First  Baptist  Church  v.  Syms,  51 

elusive  upon  the  legacies  as  to  the  per-  N.  J.  Eq.  363  (28  Atl.  R.  461). 

sonalty  and  is  not  conclusive  as  to  2.  Lamb  v.  Gatlin,  2  Dev.  &  Bat. 

realty,  it  would  seem  to  follow  that,  Eq.  37. 
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peal  in  1836.  In  1838  the  plaintiffs  made  the  sureties  of  the 
administrator  de  bonis  non  of  C  and  the  legatees  of  D  parties. 
The  cause  came  on  for  final  hearing  in  1847,  and  a  decree  was 
rendered  for  the  plaintiffs,  from  which  the  defendants  ap- 
pealed, and,  in  1851,  after  being  "elaborately  argued"  was 
submitted  to  the  court  of  appeals,  which  decided  that  the  de- 
crees of  1816,  1821  and  1822,  taken  in  connection  with  the 
decree  of  the  court  of  appeals  of  1836,  conclusively  estab- 
lished against  C,  and  all  his  representatives,  the  indebtedness 
of  B's  estate  to  the  legatees  of  A,  the  plaintiffs,  and  that  they 
had  the  right  to  follow  the  assets  into  the  hands  of  C,  and 
through  him  into  the  hands  of  his  representatives.1 

§  506.   Few  persons  represent  many — Principle  involved. — 

Under  some  exceptional  circumstances,  a  few  persons  may 
represent  and  bind  others  who  are  too  numerous  to  bring  be- 
fore the  court.  The  decisions  are  in  some  confusion  concern- 
ing the  application  and  limits  of  this  rule.  Thus,  in  a  late  Eng- 
lish case,  it  was  said  that  if  one  multitude  of  persons  is  inter- 
ested in  a  right — such  as  the  rights  of  common  in  the  wastes  of 
a  manor — and  another  multitude  is  interested  in  contesting  that 
right,  and  it  is  impossible  to  try  the  question  of  the  existence 
of  that  right  between  the  two  multitudes  on  account  of  their 
number,  a  few  on  one  side  may  sue  a  few  on  the  other,  and  the 
judgment  will  bind  all.2  In  earlier  English  cases  it  was  ruled 
that  if  the  parties,  plaintiff  or  defendant,  are  so  numerous  that 
to  attempt  to  bring  them  all  in  would  result  in  a  failure  of  just- 
ice, a  few  may  sue  or  be  sued  for  all.8 

§  507.   Few  persons    represent  many — Charter-party. — If 

two  libelants  bring  a  suit  on  a  charter-party  for  the  benefit  of 
all  the  charterers,  they  will  all  be  bound  by  the  judgment,  as 
they  all  have  the  right  to  be  heard.4 

1.  Sheldon  v.  Armstead,  7  Gratt.  3.  Quintin  v.  Yard,  1  Eq.  Cases 
(48  Va.)  264,  288.  How  many  gener-  Abridged  74 ;  City  of  London  v.  Rich- 
ations  of  lawyers  and  judges  wore  mond,  2  Vernon  421,  affirmed,  1  Bro. 
themselves  out  over  this  case,  the  re-  P.  C.  516 ;  Meux  v.  Maltby,  2  Swan- 
port  fails  to  show.  ston's  Ch.  276,  282. 

2.  Commissioners  of  Sewers  v.  Gel-  4.  Woodhouse  v.  Duncan,  106  N.  Y. 
latly,  L.  R.  3  Ch.  Div.  610,  615.  527  (13  N.  E.  R.  334). 
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Depositors. — The  charter  of  a  trust  company  provided  that, 
in  case  of  its  dissolution,  the  debts  due  from  it  "  incurred  by 
deposits  in  favor  of  minors,  insane  persons,  or  married 
women,"  should  have  a  preference.  The  company  being  in 
the  hands  of  a  receiver,  he  filed  a  petition  showing  a  disagree- 
ment among  the  depositors  concerning  preferences  and  asked 
the  court  for  directions  in  relation  to  his  duties.  A  notice  of 
the  time  and  place  fixed  for  the  hearing  of  this  petition  was 
published  by  order  of  the  court,  and  service  was  accepted  by 
the  chairman  of  the  depositor's  committee  ;  and,  at  the  hear- 
ing, the  receiver  represented  the  general  creditors,  and  some  of 
those  who  claimed  preferences  were  represented  by  counsel. 
A  full  hearing  was  had,  and,  apparently  upon  the  theory  that 
no  dissolution  of  the  company  had  occurred,  a  decree  was  made 
that  all  depositors  were  entitled  to  share  pro  rata  without  pref- 
erences, and  this  was  affirmed  on  appeal.  Certain  married 
women  and  minors,  who  had  no  actual  notice  of  and  who  did 
not  appear  in  the  first  proceeding,  now  filed  a  petition  claiming 
a  preference.  But  they  were  held  bound  because  the  deposi- 
tors numbered  2,400,  of  whom  1,100  claimed  preferences, 
many  of  whom  were  dead  without  personal  representatives, 
and  others  lived  out  of  the  state.  The  court  said  that  it  was 
impracticable  to  bring  them  all  in,  and  that  as  a  matter  of  ne- 
cessity, they  were  all  represented  by  the  few  who  appeared.1 

Lienholders. — If  one  lienholder  brings  a  suit  to  settle  pri- 
orities, all  the  others  must  be  made  parties.  A  few  can  not 
represent  all.  This  is  not  like  the  cases  in  which  one  general  and 
homogeneous  right  or  duty  is  concerned,  in  which  a  few  may 
represent  all.2  But  if  one  who  is  not  a  party  appears  and 
proves  his  claim,  he  will  be  bound.3  This  case  seems  to  hold 
that  a  few  might  represent  all. 

Partners. — Although  all  the  holders  of  policies  in  an  insur- 
ance society — 4,000 — were  partners,  yet  Vice-Chancellor  Shad- 
well  held  that  they  were  all  necessary  parties  to  a  bill  for  a  dis- 

1.  Dewey  v.  St.  Albans  Trust  Co.,  Simons,  130,  137,  by  Shadwell,  V.  C. 
60  Vt.  1  (12  Atl.  R.  224).  3.  Carpenter  v.  Canal  Co.,  35  O.  St. 

2.  Newton  v.  Earl    of    Egmont,   5    307,  315. 
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solution.  He  commented  on  all  the  English  cases  allowing  a 
few  to  represent  the  others,  and  decided  that  they  did  not  ap- 
ply.1 This  was  approved  by  Lord  Langdale,  M.  R.,  in  refer- 
ence to  partners  in  a  joint  stock  company.2 

Quieting  title. — A  tract  of  land  in  California  was  con- 
veyed, and  the  grantee  divided  it  into  city  lots,  which  he  sold 
to  two  hundred  different  persons.  His  deed  was  neither  ac- 
knowledged nor  recorded,  and  the  grantor  conveyed  the  entire 
tract  to  two  other  persons,  who  had  notice  of  the  former  deed. 
A  purchaser  of  one  of  the  lots  from  the  first  grantee  brought  a 
suit  on  behalf  of  himself  and  the  other  two  hundred  pur- 
chasers to  quiet  all  their  titles  as  against  the  original  grantor 
and  the  second  grantees.  It  was  held  that  he  was  entitled  to 
maintain  the  suit  for  himself,  but  not  for  the  others,  as  there 
was  no  community  of  interest  between  them.3 

Indian  cases. — Chand  on  Res  Judicata,  §§98-102,  says: 
"98.  Decision  binding  against  persons  having  similar  in- 
terest.— A  considerable  extension  has  been  made  in  the  scope 
of  the  words  '  under  whom  they  claim '  by  explanation  5, 
which  was  introduced  for  the  first  time  in  the  code  of  1877.  It 
was  also  in  that  code  that  the  provision  contained  in  section  30 
was  enacted  for  the  first  time,  with  reference  to  which  it  has 
often  been  held  that  explanation  5  must  be  construed,  at  least 
in  cases  in  which  the  former  suit  was  subsequent  to  the  code 
of  1877.  The  principle  of  the  explanation  had  long  been 
recognized  and  acted  upon  everywhere  in  a  certain  class  of 
cases,  often  as  an  exception  to  the  ordinary  rule  of  res  judicata. 
It  is  a  general  rule  in  the  United  States  of  America  that,  under 
certain  circumstances,  persons  who  are  not  parties  of  record 
may  be  bound  by  the  judgment,  on  the  ground  of  their  having 
been  represented  by  one  or  more  other  persons  having  similar 
and  homogeneous  interests.  It  has  been  directly  held  there 
that  if  a  person  brings  a  suit  for  himself  and  others  not  named, 
alleging  that  there  are  a  large  number  of  persons  interested  un- 

1.  Long  v.  Yonge,  2  Simons  369,  387        3.  Gibbons  v.  Peralta,  21  Cal.  629, 
(A.  D.  1830).  633. 

2.'Evans    v.    Stokes,    1    Keen    (15 
Eng.  Ch.)  24— A.  D.  1836. 
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der  a  deed  with  himself  as  purchasers,  and  that  they  are  so 
numerous  that  it  is  impracticable  to  bring  them  all  before 
the  court,  the  decree  in  the  suit  may  be  used  for  the  benefit 
of  any  of  the  unnamed  parties.1  In  Dewey  v.  St.  Albans,2  the 
court  said :  'Although  the  general  rule  in  equity  is  that  all 
persons  having  an  interest  in  the  subject-matter  in  litigation 
should  be  before  the  court,  to  the  end  that  complete  justice  may 
be  done  and  future  litigation  prevented,  yet  there  is  of  neces- 
sity an  exception  to  this  rule  when  a  failure  of  justice  would 
ensue  from  its  enforcement.  *  *  *  Cases  in  which  the 
parties  in  interest  are  so  numerous  as  to  make  it  impracticable 
or  greatly  inconvenient  and  expensive  to  bring  them  all  in 
form  an  exception  to  the  rule.  And  this  exception  applies 
to  defendants  as  well  as  to  plaintiffs.  Take  the  case  of  a 
voluntary  association  of  many  persons.  It  is  sufficient  in 
a  suit  against  them  that  such  a  number  be  made  defend- 
ants as  will  fairly  represent  the  interests  of  all  standing 
in  like  character  and  responsibility.'  In  some  of  the 
American  states,  even  a  judgment  against  the  head  of  a  fam- 
ily has  been  held  to  be  conclusive  on  the  other  members 
of  the  family,  claiming  the  same  lands  as  a  homestead.8  It 
has  been  often  held  by  the  English  courts  also  that  if  the 
beneficiaries  are  so  numerous  that  it  will  be  very  inconvenient 
to  bring  them  all  before  the  court,  some  of  them  may  sue  or  be 
sued  on  behalf  of  all,  provided  there  is  one  general  right  in  all 
the   parties,4   and    that   if    they   are    numerous   a    judgment 

1.  Hurlbutt  v.  Butenop,  27  Cal.  50;  be  brought  before  the  court.  No 
Carpenter  v.  Canal  Co.,  35  O.  St.  307.  doubt,    generally,    this    is    the    rule. 

2.  6  Am.  St.  R.  84.  The  consideration  is  very  different,  if 

3.  Barfield  v.  Jefferson,  84  Ga.  it  is  necessary  to  decide  this  point, 
609;  Harrisons.  Stewardson,  2  Hare  whether  it  is  possible  to  hold  that 
530.  the  rule  shall  be  applied  to  an  extent 

4.  In  Adair  v.  The  New  River  destroying  the  very  purpose  for  which 
Company  (11  Vesey  429),  Lord  El-  it  was  established,  namely,  that  it 
don  said:  "The  rule  is  urged,  that  shall  prevail  if  it  is  actually  im- 
if  a  rent  charge  is  granted,  all  persons  practicable  to  bring  all  parties,  or  if 
who  have  to  litigate  any  question  with  it  is  attended  with  inconvenience  al- 
regard  to  its  title,  or  with  each  other,  most  amounting  to  that.  It  must  de- 
as  being  liable  to  pay  the  whole,  or  to  pend  upon  the  circumstances  of  each 
contribute  among   themselves,   must  case ;  but  upon  all  the  authorities  for 
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against  a  few  selected  representatives  may  bind  the  rest.1 
The  principle  was  recognized  by  their  lordships  of  the  privy 
council  in  Jogendro  Deb  v.  Funindro  Deb,2  in  which  Sir 
James  Colville,  in  delivering  the  judgment,  said  that  '  that 
case  could  not,  in  any  degree,  be  likened  to  those  which 
sometimes  occur  in  India,  wherein  the  interest  of  a  joint 
and  undivided  family  being  in  issue,  one  member  of  that 
family  has  prosecuted  or  defended  a  suit,  and  a  decree 
has  been  made  in  that  suit  which  may  afterwards  be  con- 
sidered as  binding  upon  all  the  members  of  the  family,  their 
interest  being  taken  to  have  been  sufficiently  represented  by  the 
party  in  the  original  suit.'  In  Bissessur  Lall  v.  Luchmessur 
Singh,8  there  was  no  question  of  res  judicata,  but  their  lord- 
ships, after  observing  that  the  presumption  from  the  family 
having  been  joint  was,  that  the  purchase  of  Muddunpore  by  R 
would  be  assumed  to  be  a  purchase,  not  on  his  own  account, 
but  for  the  joint  family,  and  that  it  would  be  joint  family  prop- 
erty, said  :  'Acting  on  the  principle  which  follows  from  their 
finding  that  this  family  was  joint,  it  must  be  assumed  that  M 
is  sued  as  a  representative  of  the  family,  and  that  N,  in  taking 
the  lease  of  the  mauzah  (R),  in  respect  of  which  the  rent  was 
due,  must  be  assumed  to  have  taken  it  on  behalf  of  the  family, 
and  that  the  debt  must  be  deemed  to  be  a  debt  from  the  family. 
*  *  *  Looking  to  the  substance  of  the  case,  this  second  de- 
purpose  of  getting  a  decree  it  is  not  has  been  said  to  be  justifiable  when 
necessary  to  bring  in  all  parties  in-  necessary."  In  Newton  v.  Earl  of 
terested.  *  *  *  There  are  authorities,  Egmont  (5  Simons  130),  Shadwell,  V. 
that  if  it  is  impracticable,  the  rule  C,  said:  "I  acceded  to  that  rule  in 
shall  not  be  pressed."  In  Cockburn  Adair  v.  The  New  River  Co.  (11  Ves. 
v.  Thompson  (16  Vesey  321)  Lord  El-  429) ;  that  rule,  however,  applies  only 
don  referred  to  a  considerable  number  to  cases  in  which  there  is  one  general 
of  exceptions  from  the  general  rule  right  in  all  the  parties,  that  is,  in  case 
as  to  the  presence  before  the  court  of  the  character  of  all  parties,  so  far  as  the 
all  the  persons  materially  interested  right  is  concerned,  is  homogeneous;  as 
in  the  subject  of  the  suit,  and  said :  in  suits  to  establish  a  modus,  or  a  right 
"It  must  not  be  adhered  to  in  cases  of  suit  to  a  mill." 
in  which,  consistently  with  practical  1.  Commissioners  of  Sewers  v.  Gel- 
convenience,  it  is  incapable  of  applica-  latly,  L.  R.  3  Ch.  D.  610. 
tion.  *  *  *  The  principle  being  founded  2.  14  Madras  I.  A.  367. 
in  convenience,  a  departure  from  it        3.  L.  R.  6  Indian  Appeals  237. 
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cree  is  one  against  the  representative  of  the  family  in  respect 
of  a  family  debt,  and  one  which  could  be  properly  executed 
against  the  joint  property  of  the  family.  *  *  *  Although 
there  may  have  been  some  irregularity  in  drawing  up  these  de- 
crees, they  are  substantially  decrees  in  respect  of  a  joint  debt 
of  the  family  and  against  its  representative,  and  may  be  prop- 
erly executed  against  the  joint  family  property.'  In  Narayan 
Gop  v.  Pandurang,1  Sir  Charles  Westropp,  C.  J.,  and  West,  J., 
held  that  even  the  adult  members  of  a  joint  Hindu  family 
would  be  bound  by  a  decision  in  a  suit  in  which  only  the  head 
of  the  family  was  impleaded,  but  which  he  defended  with  their 
assistance." 

"99.  Explanation  5  applies  when. — The  explanation  being 
based  on  a  principle  of  general  application  is  applicable  even 
to  the  cases  in  which  the  former  suit  was  decided  prior  to  the 
enactment  of  the  civil  procedure  of  1877.  In  Hazir  Gazi  v. 
Sonamonee  Dassee,2  Jackson,  J.,  in  delivering  the  judgment 
of  a  division  bench  of  the  Calcutta  high  court,  said  :  'We  are 
not  at  all  prepared  to  say  that  explanation  5  would  apply  to  a 
judgment  under  the  code  now  repealed.'  There  have  been  sev- 
eral cases,3  however,  in  which  the  judgment  in  the  former  suit 
was  prior  to  the  code  of  1877,  and  no  such  objection  was  ever 
taken ;  and  even  when  the  former  decision  was  held  not  to  be 
res  judicata  in  such  cases,4  it  was  so  on  some  other  ground." 

"100.  Explanation  5  applies  only  when  the  claim  in 
the  former  suit  purported  to  be  on  behalf  of  others  also. 
— It  has  been  held  sometimes,  that  the  explanation  is  appli- 
cable only  to  the  cases  in  which  the  private  right  claimed  by 
the  parties  in  the  former  suit  was  expressly  claimed  and  pur- 
ported to  be  claimed  in  common  for  themselves  and  others. 
The  Allahabad  high  court  took  the  same  view  of  the  scope  of 
the  explanation  in  Ram  Narain  v.  Bisheshar  Prasad.5     In  that 

1.  Indian  L.  R.  5  Bombay  685.  and  Indian  L.  R.  7  Bombay  467  and 

2.  Indian  L.  R.  6  Calcutta  31.  15  Punjab  R.  267.  i. 

3.  See  Indian  L.  R.  2  Madras  328        4.  See  Indian  L.  R.  6  Madras  121. 

5.  Indian  L.  R.  10  Allahabad  411. 
64 
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case,  the  former  suit  was  against  a  Hindu  father  and  his  one 
son  for  opening  a  door  in  a  wall,  and  was  decided  against  them 
notwithstanding  their  plea  of  proprietary  right.  The  decision  was 
held  not  to  be  res  judicata  in  a  subsequent  suit  against  another 
son,  who  also  was  a  member  of  the  undivided  family,  because 
'  the  defendants  in  the  former  action,'  said  Sir  John  Edge,  C. 
J.  (with  whom  Mahmood,  J.,  concurred),  '  did  not  claim  any 
right  in  common  for  themselves  or  others,  within  the  meaning 
of  explanation  5.  They  said  nothing  about  other  persons  be- 
ing equally  interested  in  the  wall,  nor  does  it  appear  that  they 
were  sued  or  defended  the  action  as  representatives  of  the  fam- 
ily.' The  Calcutta  high  court  took  the  same  view  in  Hazir 
Gazi  v.  Sonamonee  Dassee,1  in  which  the  plaintiffs  sued  N  and 
H  for  certain  land,  alleging  that  they  had  taken  a  lease  of  it 
from  the  defendant's  predecessors  in  title,  and  that  they  were  dis- 
possessed from  it  while  the  plaintiff's  former  suit  for  some  of 
that  land  of  which  N  had  dispossessed  him  was  pending  against 
N  alone  in  the  high  court.  The  lower  appellate  court  held 
that,  H.,  according  to  his  own  admission,  having  acquired  the 
superior  title  to  the  lands  in  dispute  by  purchase  with  joint 
funds  in  that  brother's  (N's)  name  was  estopped  by  explana- 
tion 5  from  contesting  the  validity  of  the  patta  set  up  by  the 
plaintiffs,  which  had  already  been  proved  in  the  former  suit. 
The  high  court  set  aside  that  decision,  observing  :  '  We  are 
not  prepared  to  say  that  the  explanation  has  this  meaning,  that 
a  judgment  obtained  against  a  cosharer  in  the  property  is 
binding  against  another  cosharer,  and  clearly  it  would 
not  be  so  if  the  first  suit  did  not  purport  to  have  been  liti- 
gated bona  fide  in  respect  of  a  right  claimed  in  common  by  two 
persons.'  The  decision  of  the  Bombay  high  court,  in  Gan 
Savant  v.  Narayan  Dhond,2  is  not  against  this  view,  as  it 
turned  primarily  on  the  laxity  of  procedure  prevailing  in  1856 
when  the  decision  pleaded  as  res  judicata,  passed.* 

1.  Indian  L.  E.  6  Calcutta  31.  for  the  plaintiff  and  others,  all  per- 

2.  Indian  L.  R.  7  Bombay  467.  ]  sons  interested  may  be  deemed  to  be 

3.  Mr.  Justice  "West  said  in  this  claimants,  and  thus  bound  by  the  re- 
case  (Indian  L.  R.  7  Bombay  470),  suit  of  the  suit;  but  here  there  'was 
"when  a  right  is  claimed  in  common  no  allegation  of  a  representative  char- 
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"  101.    Explanation  5  applies  even  if  permission  to  sue 

OR  DEFEND  ON  BEHALF  OF  OTHERS  NOT  OBTAINED. The  explana- 
tion will  apply,  however,  even  if  section  30  of  the  civil  proced- 
ure code  has  not  been  conformed  to,  and  the  permission  to  sue 
or  defend  on  behalf  of  all  the  persons  interested  has  not  been 
obtained.  This  has  not  been  contended  against  in  regard  to 
cases  in  which  the  decision  in  the  former  suit  was  passed 
prior  to  the  enactment  of  section  30  in  1877.  Thus  in  Chet 
Ram  v.  Bahal  Singh,1  Barkley,  J.,  expressly  pointed  out  that, 
'  it  is  impossible  to  maintain  that,  because  notice  was  not  given 
in  the  previous  proceedings  under  section  30,  which  was  not 
then  law,  to  all  the  persons  interested,  the  plaintiffs  are  not 
bound  by  the  previous  proceedings,  of  which  it  is  admitted 
they  were  aware  at  the  time.'  That  the  question  of  the  neces- 
sity of  the  notice  required  by  section  30  can  arise  in  regard  to 
the  cases  subsequent  to  the  code  of  1877  appears  to  have  been 
the  opinion  of  Sir  Charles  Turner,  C.  J.,  and  Kernan,  J.,  in 
Gopalan  v.  Valia  Tamburatti.2     The  expression  of  opinion  of 


acter;  V  was  the  eldest  brother  and 
manager  for  the  family,  of  which  the 
present  plaintiff  was  an  infant  mem- 
ber, but  he  sued  simply  in  his  own 
name  along  with  a  representative  of 
another  branch.  On  the  other  hand, 
the  present  strictness  and  elaboration 
of  procedure  did  not  prevail  in  1856. 
It  was  a  generally  received  doctrine 
that  the  acts  of  a  manager  bound  a 
Hindu  family  so  long  as  they  were 
honestly  intended  for  its  benefit,  or 
were  such  as  might  reasonably  be 
deemed  to  have  that  character.  The 
Hindu  family  was,  in  fact,  considered 
as  a  corporation  whose  interests  were 
necessarily  centered  in  the  manager ; 
while  the  manager,  as  the  chief  mem- 
ber of  the  family,  was  understood  to 
represent  the  common  interests  when- 
ever these  were  subject  to  be  affected 
by  transactions  in  which  he  engaged, 
even  in  his  own  sole  name.  *  *  * 
In  case  the  other  members  are  infants 
at  the  time  of  the  suit,  that,  no  doubt, 


is  a  reason  for  scrutinizing  the  matter 
with  more  than  usual  care  in  order  to 
protect  them  against  fraud,  but  here 
fraud  is  not  suggested ;  the  suit  for 
redemption  was,  no  doubt,  brought  by 
V  in  perfectly  good  faith,  his  own  in- 
terests being  concerned  equally  with 
that  of  his  infant  brother.  His  ca- 
pacity to  represent  the  family  was 
not  impaired  by  any  collusive  artifice 
to  its  prejudice,  and  the  practice  hav- 
ing been  such  as  it  was  in  1856,  the 
mere  omission  to  specify  the  present 
plaintiff  as  a  party  did  not  pre- 
vent his  being  bound  by  the  suit  in 
which  he  was  effectively  represented 
by  V.  At  present  V  would  have  to 
set  forth  the  minor  brother's  name 
(Indian  L.  R.  2  Madras  328),  but  the 
law  of  1856  was  less  exacting  in  par- 
ticulars." 

1.  Vyankatrav     v.    Mahader,    1882 
Bombay  P.  J.  226. 

2.  15  Punjab  R.  268. 
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the  Madras  high  court  in  that  case  was  not  positive,  and  was  a 
mere  obiter  dictum,  and  though  it  has  since  been  held  a  num- 
ber of  times  that  in  such  cases  a  notice  is  necessary,  yet  a  con- 
flict of  opinion  appears  to  exist  still  about  the  matter. 
Thus  in  Varanakot  Narayanan  v.  Varanakot  Narayanan,1 
Forbes  and  Kernan,  JJ.,  held,  that  a  decision  in  a  suit 
against  a  karnawan,  as  such,  in  respect  of  certain  prop- 
erty of  the  tarwad  in  his  possession,  would  be  binding 
on  the  junior  members  of  the  family,  as  they  would  be 
deemed  to  be  claiming  under  him,  and  said,  '  Explanation  5  is 
not  limited  in  its  language  to  a  suit  under  section  30. 
In  such  suits,  the  party  suing  or  defending  must  have  permis- 
sion of  the  court  to  sue  or  defend,  and  must  in  the  plaint 
or  defense  purport  to  sue  or  defend  expressly  on  behalf  of 
himself  and  the  others,  and  notice  is  required  to  be 
given  to  those  interested  who  are  not  parties  to  the  suit. 
Such  suits  may  embrace  claims  or  rights  of  a  public  nature, 
whereas  explanation  5  is  confined  to  private  rights.  Again, 
section  30  contemplates  the  case  of  persons  too  numerous  to  be 
conveniently  made  parties  to  the  suit.  *  *  In  such  cases 
each  of  the  parties  interested,  although  claiming  the  same  in- 
terests, for  example,  as  creditor  of  a  deceased  person  or  of  a 
company,  may  have  a  separate  interest,  namely,  in  the  debt 
due  to  him  in  which  the  others  are  not  interested.' 

"A  contraiy  opinion  was  expressed  in  Vasudevan  v.  Nara- 
yanan,2 by  Innes,  J.,  who  even  observed  that  'the  explana- 
tion does  not  seem  to  refer  to  bona  fide  defenses  but  bona  fide 
claims;'  but  Kernan,  J.,  while  assenting  to  the  proposition  that 
all  persons,  whose  interests  are  sought  to  be  prejudicially  af- 
fected by  a  suit,  should  be  parties  to  it,  added  that  '  there  are 
exceptions  to  the  rule  when  such  interests  are  considered  to  be 
sufficiently  represented  and  protected  by  the  parties  to  the  suit,' 
and  that  it  was  not  necessary  in  that  case  to  determine  whether 
or  not  the  case  of  a  Malabar  tarwad,  in  a  suit  to  affect  the 
interest  of  the  tarwad,  is  within  any  exception  to  the  rule. 

1.  Indian  L.  R.  2  Madras  328.  2.  Indian  L.  R.  6  Madras  121. 
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"In  Ittiachan  v.  Velappan,1  a  full  bench  of  the  Madras  high 
court  upheld  the  execution-sale  in  a  case  in  which  it  was  clear 
that  the  debt  was  a  tarwad  debt;  and  though  the  hamawan  was 
not  described  as  such,  he  was  impleaded  jointly  with  four  an- 
andravans,  described  as  such.  The  full  bench  did  so,  however, 
on  the  authority  of  the  privy  council  decision  in  Bissessur  Lall 
v.  Luchmessur  Singh,2  but  refused  to  go  further;  and,  as  a 
general  rule,  observed  that:  'If  the  members  of  a  tarwad 
are  not  parties  to  the  proceedings  and  have  not  been  represented 
in  the  manner  prescribed  by  the  code,  they  are  not  estopped 
from  showing  that  the  debt  was  not  a  tarwad  debt.'  InThana- 
koti  v.  Muniappa,3  a  division  bench  of  the  same  high  court 
held  that  'ExjDlanation  5  must  be  read  with  the  provisions  of 
section  30,  and  the  principles  to  be  found  in  that  section.'  The 
full  bench  decision  was  explained  and  followed  in  Sri  Devi  v. 
Kelu  Eradi,1  in  which  Muttusami  Ayyar  and  Brandt,  JJ., 
said:  'The  grounds  of  decision  unanimously  adopted  by  the 
court  were  ( 1 )  when  the  karnawan  of  a  tarwad  was  not  im- 
pleaded as  such  in  a  suit,  and  there  was  nothing  on  the  face  of 
the  proceedings  to  show  that  it  was  intended  to  implead  him  in 
his  representative  character,  tarwad  property  could  not  be  at- 
tached and  sold  in  execution  of  a  decree,  even  though  it  was 
proved  that  the  decree  was  obtained  for  a  debt  binding  on  the 
tarwad;  and  (2)  that,  although  the  property  of  a  tarwad  might 
be  attached  and  sold  in  execution  of  a  decree  when  the  karna- 
wan was  sued  as  representative  of  the  tarwad,  members  of  the 
tarwad  who  were  not  parties  to  the  proceedings,  and  had  not  been 
represented  in  the  manner  prescribed  by  the  code  of  civil  pro- 
cedure, were  not  estopped  from  showing  that  the  debt  for  which 
the  decree  was  passed  was  not  binding  on  the  tarwad.  The 
principles  on  which  the  grounds  of  decision  were  formulated 
are  (1)  that  a  decree  can  only  operate  inter  partes;  (2)  that  if 
it  is  desired  to  extend  its  operation  to  those  who  are  not  parties 
to  the  suit,  or  who  do  not  claim  under  them,  the  procedure 
prescribed  by  section  30  should  be  followed;  and  (3)  that  a  con- 

1.  Indian  L.  R.  8  Madras  484.  3.  Indian  L.  R.  8  Madras  496. 

2.  L.  R.  6  Indian  Appeals  237.  4.  Indian  L.  R.  10  Madras  79. 
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cession  can  legally  be  made,  in  view  of  the  irregular  practice  in 
Malabar,  only  to  the  extent  indicated  by  the  ruling  of  the  privy 
council  in  Bissessur  Lall  v.  Lachmessur  Singh.  *  *  *  * 
*  *  *  Hence,  it  was  held  by  the  full  bench  that  the  in- 
tention to  implead  the  harnawan  as  representative  of  the  tarwad 
must  appear  from  the  proceedings  in  the  first  suit,  and  that  the 
debt  recognized  by  the  decree  must  be  binding  on  the  entire 
tarwad.  Applying  these  principles  to  the  case  before  us,  we  do 
not  see  our  way  to  saying  that  the  respondents  were  bound  by 
the  decree  in  the  former  suit,  on  the  ground  that  their  harna- 
wan then  in  good  faith  opposed  the  appellant's  claim.  There 
can  be  no  doubt  that  the  association  of  harnaivan  and  the 
senior  anandravan  may  be  taken  to  disclose  an  intention  on  the 
part  of  the  appellant  to  implead  the  respondents'  tarivad;  but 
upon  the  facts  found,  we  must  hold  that  the  respondents  have 
shown  that  the  former  decree  was  not  substantially  correct. 
The  full  bench  decision  precludes  our  holding  that  the  judgment 
against  a  karnawan  is  binding  on  the  members  of  the  tarivad 
unless  they  prove  mala  fides  in  him,  in  a  suit  to  which  they 
were  not  actually  nor  constructively  parties;  if  they  were  so, 
it  would  be  immaterial  whether  the  karnaivan  acted  in  good 
faith  or  otherwise;  if  they  were  not  parties  actually  nor  con- 
structively, it  is  open  to  them  to  show  that  the  former  de- 
cree is  substantially  incorrect,  and  therefore  is  not  bind- 
ing on  them.'  The  decision  in  Sri  Devi  v.  Kelu  Eradi, 
was  followed  in  Shankaran  v.  Kesavan.1  Referring  to  the  full 
bench  decision  and  to  the  decision  in  Sridevi  v.  Kelu  Eradi, 
Sir  Arther  Collins,  C.  J.,  and  Sheppard,  J.,  held  in  Chalapreth 
Komappan  v.  Ukkaran,  that  section  30  did  not  apply,  and 
said  :  '  It  has  been  more  than  once  decided  that,  although  the 
members  of  a  tarwad  or  family  may  in  an  irregular  fashion 
be  represented  by  a  harnawan  of  the  tarwad,  the  decree  does 
not  raise  an  absolute  estoppel  against  members  not  actually 
brought  on  the  record.'  If  this  view  of  the  Madras  high 
court  were  right,  and  the  explanation  5  applied  only  to  the 
cases  in  which  the  proceedings  were  in  accordance  with  section 

1.  Indian  L.  R.  15  Madras  6. 
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SO,  it  would  not  receive  any  effect,  and  need  not  have  even 
been  enacted.  In  Chandu  v.  Kunhamed,1  Sir  Arthur  Collins, 
C.  J.,  and  Handley,  J.,  observed  that  'The  contest  in  the 
former  suit  as  to  this  particular  paramba  was  between  the 
plaintiffs  in  that  suit,  asserting  that  it  was  property  in  which 
they  and  the  present  defendant  number  1  and  their  other  co- 
sharers  were  entitled  to  share,  and  the  present  defendant  num- 
ber 2  denying  the  same  and  claiming  it  as  his  own  property,  and 
therefore  the  present  defendant  number  1  and  the  other  cosharers 
may  be  said  to  claim  under  the  plaintiffs  in  that  suit  by  explana- 
tion 5. '  The  former  suit  in  this  case  was  subsequent  to  the  code 
of  1877,  but  no  reference  was  made  in  the  decision  to  section 
30  or  to  any  of  the  previous  decisions  of  the  high  court.  The 
case  is  in  some  respects  similar  to  that  of  Madhavan  v.  Kesh- 
avan,2  in  which  also  the  former  suit  was  subsequent  to  the 
code  of  1877,  and  all  the  Mams  except  that  of  the  plaintiff 
were  represented,  and  the  plaintiff's  adoption  was  not  recog- 
nized at  the  time  by  the  other  uralars;  but  no  objection  was 
made  in  the  former  suit  on  the  ground  of  the  plaintiff's  Mam 
not  being  represented,  and  Kernan  and  Parker,  JJ.,  held,  that 
they  had  '  no  doubt  that  plaintiff's  Mam  was  sufficiently  repre- 
sented by  the  uralars  of  the  other  Mams,  who  had  a  common 
interest  with  plaintiff's  Mam.'  " 

"  102.  Explanation  5  applies  when  the  claims  to  the 
right  are  not  on  the  same  title. — There  appears  to  be  a 
conflict  of  opinion  with  regard  to  the  exact  signification  of  the 
expression  'claimed  in  common.'  The  Calcutta  high  court  is 
in  favor  of  a  restricted  construction,  and  in  Kalishunkur  Doss 
v.  Gopal  Chunder  Dutt,3  Sir  Richard  Garth,  C.  J.,  in  deliver- 
ing the  judgment  of  that  court  said  :  '  It  has  been  decided 
by  the  previous  judgments  in  this  case,  that  the  right  claimed 
by  A  in  the  former  suit,  and  the  right  claimed  by  the  plain- 
tiff in  the  present  suit,  is  a  private  right,  "  which  he  claims  in 
common  for  himself  and  others"  within  the  meaning  of  ex- 
planation 5.      We  can  not  agree  with  this  view.      The  right 

1.  Indian  L.  R.  14  Madras  324.  3.  Indian  L.  R.  6  Calcutta  49. 

2.  Indian  L.  R.  11  Madras  191. 
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claimed  by  the  plaintiff  is  not  one  which  he  and  other  inhab- 
itants of  the  neighborhood  claim  under  one  common  title.  It 
is  a  prescriptive  right  which  he  claims  individually  in  respect 
of  his  own  house  and  premises,  and  depends  upon  how  long 
he  or  the  occupier  of  the  house  have  used  the  right.  It  would 
not  avail  the  plaintiff,  if  all  the  other  owners  of  the  houses  in 
the  same  locality  could  prove  that  they  had  used  the  drain  for 
the  prescribed  period,  if  he  himself  or  the  occupiers  of  his 
premises  had  not  used  it  for  that  period.  The  claim,  therefore, 
of  each  owner  is  essentially  a  separate  claim  in  respect  of  his 
own  premises.  Explanation  5  does  not,  therefore,  apply  to 
the  case.  It  only  applies  to  cases  in  which  several  different 
persons  claim  an  easement  or  other  right  by  one  common  title, 
as  for  instance,  wherein  the  inhabitants  of  a  village  claim  by 
custom  a  right  of  pasturage  over  the  same  tract  of  land,  or  to 
take  water  from  the  same  spring  or  well.'  The  Punjab  chief 
court,  on  the  "other  hand,  takes  a  broader  view  ;  and  in  Chet 
Ram  v.  Bahal  Singh,1  Barkley,  J.,  said,  that  'the  contention 
that  this  explanation  only  applies  to  suits  for  right  of  way, 
easements,  and  the  like,  has  no  foundation  either  in  the 
language  of  the  section  or  in  the  principles  of  the  interpreta- 
tion of  statutes.'  " 

§  508.  Garnishee — His  creditor. — In  Georgia,2  Maine,8  Mas- 
sachusetts4 and  Mississippi,5  an  unsatisfied  judgment  against 
a  person  garnished  is  no  bar  to  an  action  by  his  creditor  to  re- 
cover the  same  demand,  while  in  Indiana  the  judgment  alone, 
without  satisfaction,  is  sufficient.6  If  there  is  no  issue  between 
the  garnishee  and  his  creditor,  the  principal  defendant,  the 
judgment  fixing  the  amount  due  from  the  former  to  the  latter 

1.  15  Punjab  R.  268.  5.  Yazoo  &  M.  V.  R.  Co.  v.  Fulton, 

2.  Brannon  v.  Noble,  8  Ga.  549.  71  Miss.  385  (14  S.  R.  271). 

3.  Wise  v.  Hilton,  4  Me.  435 ;  Mat-  6.  Canaday  v.  Detrick,  63  Ind.  485, 
thews  v.  Houghton,  11  Me.  377 ;  Nor-  487 — and  five  prior  cases.  In  Eng- 
ris  v.  Hall,  18  Me.  332,335;  McAllister  land,  an  execution  must  be  issued  to 
v.  Brooks,  22  Me.  80,  84;  Bachelder  make  a  bar.  Magrath  v.  Hardy,  4 
v.  Merriman,  34  Me.  69.  Bing.  N.  C.  782  (33  E.  C.  L.  974)." 

4.  Meriam  v.  Rundlett,  13  Pick. (30 
Mass.)  511. 
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does  not  bind  the  latter,  who  may  afterwards  sue  the  former, 
his  debtor,  and  recover  any  excess  over  the  former  judgment 
which  was  actually  due.1  Thus,  if  a  person  is  garnished  or 
trusteed  in  New  Hampshire,  and,  after  a  trial  on  the  merits,  is 
discharged  upon  the  ground  that  he  owes  nothing,  that  does 
not  bar  a  suit  against  him  by  the  administrator  of  his  creditor, 
the  principal  debtor,  subsequently  appointed,  although  the 
appointment  was  made  upon  the  petition  of  the  plaintiff  in  the 
trustee  suit,  as  the  principal  debtor  was  no  party  to  the  issue 
there  tried.2  But  a  judgment  between  the  garnishee  and  his 
creditor,  the  principal  defendant,  determining  the  amount  due, 
is  binding  on  all  the  creditors  of  the  latter  because  they  claim 
through  him  ;3  and,  for  the  same  reason,  it  concludes  the  gar- 
nishee in  a  suit  by  the  creditor  of  the  principal  defendant.4 

§  509.  Guardian — Ward. — A  decree  in  equity  against  a 
guardian,  concerning  the  real  estate  of  the  ward,  does  not  affect 
the  latter  unless  he  is  a  party.5  But  in  a  suit  by  a  ward 
against  a  stranger  to  fix  a  lien  on  land  purchased  by  the  latter 
from  the  guardian,  his  judgment  against  the  guardian  is  prima 
facie  evidence  of  the  debt.6  So,  if  a  receiver  is  appointed  in 
North  Carolina,  upon  the  removal  of  a  guardian,  until  a  new 
one  can  be  appointed,  his  settlement  with  the  new  guardian 
and  discharge  is  only  prima  facie  binding  on  the  ward.7  A 
judgment  in  Louisiana  in  favor  of  a  new  tutor  against  the  old 
one  bars  a  suit  against  him  by  the  ward  after  coming  of  age.8 

Guardian  ad  litem. — The  guardian  ad  litem  of  an  infant 
defendant  is  not  bound  by  the  judgment  in  favor  of  the 
plaintiff.9 

§  510.   Heirs  of  different  persons. — A  devised  real  estate  to 

1.  Jones  v.  Kolisenski,  11  Ala.  607;        4.  Harrell  v.  Whitman,  20  Ala.  519. 
Barton    v.    Allbright,    29    Ind.    489;        5.  Este  v.  Strong,  2  O.  401. 

Dunn  v.  Barton,  2  Ind.  App.  444,  448        6.  Serapurn  v.  La  Croix,  1  La.  373. 
(28  N.  E.  R.  717)  ;  Puffer  v.  Graves,        7.  Temple  v.  Williams,  91  N.  C.  82, 

26  N.  H.  256,  258;  Brown  v.  Dudley,  89. 
33  N.  H.  511,  515.  8.  Porche  v.  Ledoux,  12  La.  Ann. 

2.  Vaughan  v.  Morrison,  55  N.   H.  350. 

580,  591.  9.  Terrill  v.  Boulware,  24  Mo.  254, 

3.  Smith  v.  Stratton,  56  Vt.  362.  256. 
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B,  a  married  woman,  for  life,  with  remainder  to  her  children. 
B  afterwards  conveyed  the  fee  to  C  with  warranty  of  title,  and 
died.  C  sought  to  enjoin  B's  children  from  asserting  title  as 
remaindermen,  but  was  defeated  because  they  took  under  the 
will  of  A  and  not  by  inheritance  from  B.  These  children  hav- 
ing inherited  an  estate  from  B,  their  mother,  C  sued  them  to 
recover  damages  for  the  breach  of  her  covenant  of  warranty, 
and  they  contended  that  the  decree  in  the  injunction  suit  was 
a  bar,  but  this  contention  was  denied  because  the  issues  were 
different.1 

§  511.   Husband  and  wife — Husband  a  nominal  party. — 

If  a  married  woman,  joining  her  husband  with  her,  sues  a 
person  for  infringing  her  trade-mark  on  a  medicine,  alleging 
that  she  had  purchased  it  of  the  original  inventor,  a  judgment 
in  favor  of  the  defendant  bars  a  new  suit  by  her  alone  for  a 
continued  infringement  in  which  she  alleges  that  she  was  the 
original  inventor.2  So,  if  a  husband  and  wife  sue  a  town  for 
personal  injuries  to  the  wife  caused  by  a  defect  in  the  highway, 
and  its  sufficiency,  the  care  and  prudence  of  the  wife  in  the 
management  of  the  team,  and  the  condition  and  safety  of  the 
wagon  and  tackle  are  in  issue,  a  recovery  bars  any  contest  con- 
cerning those  matters  in  a  new  action  by  the  husband  alone 
for  the  loss  of  her  service.3  If  one  sues  a  married  woman  to 
foreclose  an  alleged  lien  on  her  land  for  the  price  of  lumber, 
making  her  husband  a  party  in  order  to  conclude  his  interest 
in  the  land,  a  decree  denying  relief  is  no  bar  to  an  action 
against  him  for  the  same  demand.4 

§  512.   Husband  and  wife — Husband  represents  wife. — A 

executed  a  deed  absolute  on  its  face,  for  the  expressed  con- 
sideration of  $5,000,  to  B's  wife,  without  her  knowledge  or 
consent,  and  left  it  with  B.  It  was  intended  as  a  security  for 
the  performance  of  a  trust  by  A.  A  having  fully  carried  out 
the  trust  and  died,  B  fraudulently  placed   the  deed  on  record, 

1.  Barlow  v.  Delaney,  40  Fed.  R.  97.     Vt.  144,  14S.     See  the  last  preceding 

2.  Marshall  v.  Pinkham,  73  Wis.  401    section. 

(41  N.  W.  R.  529) .  4.  Richardson  v.  Richards,  36  Minn. 

3.  Lindsey  v.  Town  of  Danville,  46     111  (30  N.  W.  R.  457). 
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and  A's  widow  and  sole  heir  began  a  suit  against  B  and  wife  to 
cancel  it.  In  this  suit,  it  was  held  that  a  prior  record  wherein 
A's  widow  as  administratrix  of  A  was  plaintiff  and  B  was  de- 
fendant, relevant  to  the  matter  now  in  controversy  so  far  as  B 
was  concerned,  was  also  admissible  against  his  wife  because 
she  was  merely  a  nominal  party  claiming  through  his  fraud 
by  way  of  gift.1 

Land  was  conveyed  to  a  wife  subject  to  the  rights  of  a 
tenant  in  a  part  of  the  premises.  The  husband  began  to 
erect  a  building  on  the  land,  and  the  tenant  sued  him  and 
his  wife  to  restrain  the  erection,  which  suit  was  stayed  until 
his  rights  should  be  settled  at  law.  He  then  sued  the  husband 
alone  at  law,  and  recovered  damages.  This  adjudication  was 
then  pleaded  in  the  suit  in  equity  by  way  of  supplemental  bill, 
and  the  contention  was,  that,  as  the  action  at  law  was  against 
the  husband  alone,  it  was  no  evidence  to  prove  the  tenant's 
legal  right  against  the  wife,  who  was  the  owner  of  the  land.  But 
upon  proof  that  the  husband  purchased  the  property  and  paid 
for  it  with  his  own  money;  that  he  and  his  family  occupied  it; 
that  he  collected  the  rents  due  from  the  tenant  in  his  own 
name;  that  all  the  alterations  and  improvements  on  the  prem- 
ises, including  the  one  in  controversy,  were  made  by  him  at 
his  own  expense;  that  in  all  respects  he  acted  as  if  invested 
with  the  complete  control  and  possession  of  the  premises;  that 
when  the  complainant  remonstrated  with  the  wife  against  the 
erection  of  the  building  in  controversy,  she  told  him  she  had 
no  authority,  and  that  he  must  see  her  husband;  that  she  was 
a  witness  on  the  trial  at  law,  and  that  that  action  was  defended 
on  her  title,  by  the  same  means,  in  the  same  manner,  and  to 
the  same  extent  as  if  she  had  been  a  party  on  the  record,  this 
contention  was  denied,  and  she  was  held  bound.2  In  Georgia 
the  legal  title  to  a  homestead  is  in  the  husband  as  the  head  of 
the  family  for  its  use.  And  if  he  brings  an  action  to  recover 
it  and  is  defeated,  the  family  is  bound.3     So  in  Kentucky,  as 

1.  Ballon   v.    Ballou,  110  N.  Y.  394  3.  Barfiekl  v.  Jefferson,  84  Ga.  609 
(18  X.  E.  R.  118).  (11    S.  E.  R.  149).     The   court  said: 

2.  Lyon   v.    Stanford,   42  N.  J.  Eq.  "The   first   exception    taken   by   the 
411  (Stanford  v  Lyon,  7  Atl.  R.  869).  plaintiff  in  error  is  that   'the  court 


1020  PARTIES,   PRIVIES    AND    STRANGERS. 

the  wife  claims  her  homestead  rights  through  the  husband,  a 
denial  of  the  right  to  him  bars  her.1 

So  far  as  real  estate  in  Washington,  which  is  held  in  commu- 
nity by  husband  and  wife,  is  concerned,  the  husband  represents 
the  wife  and  a  recovery  against  him  bars  an  action  by  him  and 
her  to  recover  it  from  the  former  plaintiff  or  his  grantees.2 

§  513.  Husband  and  wife — Husband  no  party. — If  property 
is  levied  upon  as  partnership  assets,  and  the  wife  of  one  of  the 
partners  claims  it  and  brings  a  suit  to  try  her  right,  her  defeat 
is  no  bar  to  a  proceeding  by  her  husband  to  have  it  set-off  to 
him  as  exempt.3  So,  if  a  wife  sues  a  person  for  board  and  is 
defeated  by  the  presumption  that  her  husband  furnished  it,  that 
does  not  bar  a  suit  by  him,  although  he  assisted  her  in  the  first 
suit.4  But  if  she  recovers  for  injuries  sustained  by  her  in 
New  York  on  account  of  the  negligence  of  the  defendant,  and 
the  husband  sues  him  for  her  care  and  expense  caused  by  the 
same  injury,  one  of  its  supreme  courts  holds  that  her  recovery 
is  conclusive  in  favor  of  the  husband  that  the  injury  arose 
from  the  defendant's  negligence,5  while  two  maintain  the  con- 
erred  in  admitting  the  record  of  the  he  defended  it  by  filing  his  pleas, 
suit  brought  by  defendant  against  Bar-  he  represented  not  only  his  interest 
field  over  objection  that  plaintiffs  in  the  legal  title  to  the  land,  but  the 
were  not  parties  to  it,  and  not  bound  interest  of  his  family  in  its  use ;  and 
by  it.'  We  think  the  court  was  right  the  judgment  against  him  in  that  suit 
in  admitting  the  record  of  the  former  was,  in  our  opinion,  under  the  facts 
suit.  Barfield  sold  the  land  to  Jeffer-  of  this  case,  not  only  binding  upon 
son  in  April,  1883,  and  the  homestead  him,  but  binding  upon  his  family 
was  granted  to  him,  as  head  of  a  fam-  also.  His  family  claimed  under  him ; 
ily,  in  December,  1883.  In  1885,  Jef-  and  judgments  not  only  bind  parties 
ferson  brought  his  action  against  Bar-  to  the  suit,  but  all  who  claim  under 
field  to  recover  the  land,  and  succeed-    them." 

ed.     At  the  time  this  action  was  com-        1.  Lindsey  v.  Sayre  (Ky.),  2  S.  W. 
menced,  and  during  its  pendency,  if    R.  678. 

Barfield's  homestead  was  valid,  he  2.  Lichty  v.  Lewis,  63  Fed.  R.  535. 
held  the  land  as  head  of  his  family,  3.  Leinkauff  v.  Munter,  76  Ala.  194. 
and  represented  them.  If  the  home-  4.  Stamp  v.  Franklin,  75  Hun  (82 
stead  was  valid,  the  legal  title  was  N.  Y.Supr.)  373  (27  N.  Y.  Suppl.  84). 
in  him,  and  the  use  in  his  family ;  5.  Pettengill  v.  City  of  Yonkers,  1 
and  when  the  ejectment  was  brought  X.  Y.  Suppl.  805  (15  N.  Y.  St.  Ee- 
against  him  to  recover  the  land,  and     porter  854). 
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trary.1  The  rights  of  the  husband  in  such  cases  depend  upon 
and  are  derived  through  those  of  the  wife  ;  and  if  her  rights 
are  determined  between  her  and  the  defendant,  I  am  unable  to 
see  why  the  same  issue  should  be  open  to  controversy  between 
the  husband  and  the  defendant.  A  husband  having  brought 
an  action  for  board  furnished,  there  was  an  answer  that 
the  wife  had  sued  for  the  same  board  and  been  defeated,  but 
it  was  held  that  the  relation  of  husband  and  wife  created  no 
privity.2 

§  514.  Husband  and  wife — Wife  no  party. — If  the  husband 
has  the  right  to  the  possession  and  control  of  the  wife's  prop- 
erty, an  adjudication  concerning  it,  in  an  action  to  which  she 
is  not  a  party,  does  not  affect  her  rights.  Thus,  if  he  isen- 
titled  to  the  possession  of  her  slaves,  and  in  an  action  to  re- 
cover them  is  defeated  by  the  statute  of  limitations,  that  is 
no  bar  to  an  action  by  him  for  the  same  purpose  as  her  admin- 
istrator.3 So,  a  recovery  of  her  separate  estate  from  him  is  no 
bar  to  a  suit  by  her  to  recover  it  back.4  And  if  he,  by  law, 
has  the  right  to  the  possession  and  use  of  her  goods,  a  recov- 
ery of  them,  and  damages  for  their  detention  by  him,  is  no  bar 
to  an  action  of  trespass  by  her  to  recover  for  any  loss  she  may 
have  sustained.5  So  also,  if  one  holding  adverse  possession  of 
land  under  a  claim  of  right,  dies,  leaving  his  widow  and  chil- 
dren in  possession,  and  if  the  widow  marries  and  continues  to 
reside  on  the  premises  with  her  second  husband  and  children, 

1.  Neeson  v.  City  of  Troy,  29  Hun  band.  If,  in  respect  to  the  subject- 
(36  N.  Y.  Supr.)  173;  Whitney  v.  matter  of  her  action,  there  was  a  priv- 
Hirsch,  39  Hun  (46  N.  Y.  Supr.)  324.  ity  between  him  and  her,  he  would 

2.  Stamp  v.  Franklin,  144  N.  Y.  607  be   bound    under   the  same  circum- 
(39  N.  E.  R.  634).    The  court  said:  stances  as  a  former  judgment  binds 
"Husband  and  wife  are  for  most  pur-  other  persons,  and  not  otherwise." 
poses  distinct  persons  at  law,  and  an  3.  Blakey  v.  Newby,  6  Munford  (20 
adjudication  in  an  action  to  which  a  Va.)  64. 

wife  is  a  party  alone,   without  her  4.  Michan  v.  Wyatt,  21   Ala.  813, 

husband,  neither  binds  him  in  a  sub-  833;  Read  v.  Allen,  56  Tex.  182,  193; 

sequent    action,    to    which    he    is    a  Jeffus  v.  Allen,  56  Tex.  195. 

party,  nor  can  he  avail  himself  of  the  5.  Rogers  v.  Roberts,  58  Md.  519, 

benefit  of    the    adjudication  on    the  522. 

ground  merely  that  he  was  the  bus- 
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a  recovery  of  possession  against  him  does  not  affect  her  rights 
nor  authorize  her  dispossession.1  And  upon  the  same  princi- 
ple a  sale  of  the  husband's  land,  under  a  decree  in  partition 
to  which  the  wife  is  not  a  party,  does  not  bar  her  dower.2  A 
judgment  determining  the  boundary  line  of  her  land  in  a  suit 
against  him  alone  does  not  bind  her.3  And  if  he  is  sued  alone 
for  trespass  upon  land  and  defends  upon  her  title,  a  recovery 
against  him  does  not  affect  her.4 

§  515.   In  rem — Principle  involved — (See  Van  Fleet  Coll. 

Attack,  §§  399—416). — Proceedings  in  rem  are  of  two  kinds, 
namely  :  ( 1 )  Those  which  determine  the  status  of  a  person, 
and  ( 2 )  those  which  determine  the  status  of  a  thing.  In  the 
former  all  persons  are  concluded  by  the  judgment  because  they 
have  no  legal  interest  in  the  question,  or,  in  less  polite  but 
more  forcible  language,  it  is  none  of  their  business,  and  they 
can  not  be  admitted  into  the  litigation  as  parties.  Thus,  if  A 
sues  B,  the  judgment  rendered  which  determines  that  the  rela- 
tionship of  debtor  and  creditor,  husband  and  wife,  principal 
and  agent,  master  and  servant,  and  the  like,  does  or  does  not 
exist,  concludes  all  persons-  because  they  have  no  interest  in 
the  question.  Perchance  B  may  have  creditors  who  will  suffer 
if  A  recovers  a  judgment  against  him,  but  that  gives  them  no 
right  to  interfere  with  nor  take  part  in  the  litigation.  To  per- 
mit them  to  do  so  would  be  to  infringe  his  personal  liberty, 
just  as  effectually  as  if  they  should  interfere  with  his  contracts 
or  control  his  labor  or  wages.  In  those  proceedings  which  de- 
termine the  status  of  a  thing,  all  persons  having  any  interest 
are  bound,  because  they  have  an  opportunity  to  be  heard  on 
the  trial.  A  judgment  in  this  kind  of  a  proceeding  differs  in 
no  manner  from  one  in  'personam  to  which  all  persons  in  inter- 
est are  parties.  In  either  case  the  "whole  world  "  are  bound 
because  all  persons  who  have  any  present  interest  are  parties, 
and  all  who  acquire  subsequent  interests  are  privies.     If  it  is 

1.  Hamilton  r.  Wright,  30  Iowa  480.        3.  Durst  v.  Amyx,  (Ky.)  13  S.  W. 

2.  Greiner  v.  Klein,  28  Mich.  12—    R.  1087. 

Campbell,  J.,  dissenting.  4.  Jacobs  v.  Case,  (Ky.)  1  S.  W.  R. 

6. 
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said,  as  it  frequently  is,1  that  all  the  world  are  parties  to  and 
bound  by  a  proceeding  in  rem,  that  simply  means  that  those 
having  any  claims  are  warned  to  appear  and  present  them  or 
that  they  will  be  cut  off  by  default,  precisely  the  same  as  if 
served  with  process  in  proceedings  in  personam.  Thus,  an 
adjudication  that  a  person  is  insane,  and  an  order  appointing 
a  guardian  for  him,  conclude  all  persons  that  he  was  then  in- 
sane,2 and  make  all  his  subsequent  contracts  void,  and  bar 
those  who  thus  deal  with  him  from  showing  that  he  had  a 
lucid  interval.8  So,  a  forfeiture  of  goods  for  a  violation  of  the 
revenue  laws  by  a  sentence  of  a  court  of  admiralty,  binds  all 
persons  as  to  the  title  to  those  goods. i  A  proceeding  to  remove 
an  administrator  is  in  rem;  and  the  final  order  either  remov- 
ing or  refusing  to  remove  binds  all  persons,  and  they  can  not 
relitigate  the  same  questions  with  him  in  a  new  suit  to  re- 
move.5 And  a  decree  affirming  the  validity  of  proceedings  in 
insolvency,  upon  a  petition  of  the  debtor  to  set  them  aside, 
binds  all  the  creditors,  although  not  parties.6  The  establish- 
ment of  a  new  highway  is  in  the  nature  of  a  proceeding  in 
rem,  and  binds  all  the  world.7 

Pedigree. — The  decree  of  a  Russian  court  of  nobility  estab- 
lishing the  pedigree  of  a  person  is  a  proceeding  in  rem  and 
evidence  against  all  persons.8  And  in  a  suit  by  a  slave  to  ob- 
tain her  freedom,  it  was  decided  that  a  judgment  establishing 
the  freedom  of  an  ancestor  as  against  a  third  person,  was  evi- 
dence in  her  favor.  The  court  said  that  hearsay  evidence  was 
admissible  to  prove  pedigree,  and  that,  "therefore,  we  consider 
the  solemn  verdict  of  a  jury,  upon  proof  produced  to  them 

1.  State  v.  McGlynn,  20  Cal.   233,        3.  Wadsworth  v.  Sharpsteen,  8  N. 
265;  Redden  v.  Baker,  86  Ind.  191;  Y.  388,  392— Willard,  J.,  dissenting. 
Whitney  v.  Walsh,  1  Cush.  (55  Mass.)        4.  Whitney  v.  Walsh,  1  Cush.  (55 
29;  Scott  v.  Calvit,  3  How.  (4  Miss.)  Mass.)  29. 

148, 158;  States.  Central  Pacific  R.  R.  5.  Merri  wether  v.    Block,   31    Mo. 

Co.,  10  Nev.  47,  80;    Wadsworth  v.  App.  170. 

Sharpsteen,  8  N.  Y.  388,  392;    Mill-  6.  Merriam  v.  Sewall,  8  Gray   (74 

creek  Township  v.  Reed,  29  Pa.  St.  Mass.)  316,  327. 

195,  197;  Megee  v.  Beirne,  39  Pa.  St.  7.  Millcreek  Township  v.  Reed,  29 

50;  Ennis  v.  Smith,  14  How.  (55  U.  Pa.  St.  195,  197. 

S.)  400,  430.  8.  Ennis  v.  Smith,  14  How.  (55  II. 

2.  Redden  v.  Baker,  86  Ind.  191.  S.)  400,  430.  j 
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many  years  ago,  and  with  the  judgment  of  the  court  upon  it, 
full  as  good  evidence,  to  say  the  least  of  it,  of  what  was  con- 
sidered the  truth  in  those  days."1 

Perishable  goods. — An  order  to  sell  attached  goods  as  per- 
ishable passes  the  title  against  the  world.2 

Town  boundary. — A  was  injured  by  a  defect  in  a  highway 
at  a  point  recognized  as  in  the  town  of  B,  and  sued  that  town. 
Afterwards,  a  suit  was  begun  between  it  and  the  adjoining 
town  to  determine  the  boundary,  in  which  it  was  adjudged  that 
the  place  where  the  accident  occurred  was  in  the  adjoining 
town.  This  was  held  to  be  a  bar  to  A's  action,  although  he 
was  not  a  party  and  did  not  appear,  because  it  was  a  suit  in 
rem.*  This  was  a  matter  of  a  public  nature,  similar  to  a  public 
tax,  and  it  would  be  intolerable  to  allow  each  tax-payer  or  in- 
habitant to  relitigate  it  anew.  But,  although  all  the  inhabi- 
tants were  bound,  as  between  them  and  the  counties,  by  the 
line  so  determined,  yet  that  line  did  not  become  settled,  as  an 
issue  between  adjoining  land-owners.  Thus,  in  an  earlier  case 
in  the  same  court,  the  line  between  two  townships  was  estab- 
lished by  a  judgment.  But  it  was  decided  that  this  was  no 
evidence  of  the  line  between  two  adjacent  land-owners,  al- 
though their  lines  corresponded  with  the  township  lines.4  This 
case  is  an  authority  that  the  matters  upon  which  a  judgment 
in  rem  are  founded,  are  not  res  judicata  as  to  strangers. 

Will  probated — (See  §  518,  infra). — A  judgment  admit- 
ting a  will  to  probate  in  California,5  or  in  Mississippi  after  a 
contest,6  binds  all  persons,  whether  parties  or  not.  So  in  Ala- 
bama, a  contest  by  a  bill  in  chancery  of  the  probate  of  a 
will  in  the  probate  court  is  in  the  nature  of  a  proceeding 
in  rem,  and  a  decree  setting  it  aside  binds  all  persons.7      But 

1.  Vaughan  v.  Phebe,   1  Mai-tin  &        4.  Lawrence  v.  Haynes,  5  N.  H.  33 
Yerger  (8  Tenn.)   1   (17  Am.  D.  770,     (20  Am.  D.  554). 

780) ,  relying  upon  Pegram  v.  Isabell,  5.  State   v.   McGlynn,  20  Cal.  233, 

2  Hen.  &  M.  (12  Va.)  193.  265. 

2.  Megee   v.  Beirne,  39  Pa.  St.  50.  6.  Scott  v.  Calvit,  3  How.  (4  Miss). 
See  Van  Fleet's  Coll.  Attack,  §  414.  148,  158. 

3.  Pitman   v.   Town  of  Albany,  34  7.  Hunt   v.    Acre,  28  Ala.  580,  593. 
N.  H.  577,  582.  Accord,  Fry  v.  Taylor,  1  Head   (38 

Tenn.)  594. 
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in  Georgia,  the  probate  of  a  will  after  a  contest  by  some  of  the 
heirs  does  not  bar  other  heirs  who  were  not  parties  from  con- 
testing it  in  a  new  action.1  And  in  Missouri,  a  judgment  re- 
fusing to  probate  a  will  because  the  plaintiff  has  no  interest  is 
no  bar  to  a  suit  for  that  purpose  by  one  who  has  an    interest.2 

§  516.  In  rem — Defunct  corporation. — In  a  proceeding  by 
a  railway  company  to  condemn  the  tracks  of  another  company 
to  its  use,  a  denial  of  that  right  upon  the  ground  that  the  fail- 
ure to  do  certain  things  had  caused  its  corporate  existence  to 
cease,  bars  it  from  condemning  the  tracks  of  another  company, 
although  it  was  not  a  party  to  the  first  proceeding.3 

§517.  In  rem — Divorce — Nullity  of  marriage — (See  §§1 
and  335,  supra). — In  a  contest  between  a  man  and  a  woman  to 
procure  an  adjudication  of  divorce  or  that  they  were  never 
married,  the  property  rights  of  strangers  maybe  affected.  The 
question  is,  May  those  rights  be  barred  by  the  adjudication? 
In  my  opinion,  they  may,  because  the  parties  to  the  suit  neces- 
sarily represent  all  others.  Thus,  it  is  held  in  Alabama,  that  a 
divorce  from  the  bonds  of  matrimony  in  favor  of  the  wife  not  - 
only  defeats  and  determines  all  the  rights  of  the  husband  in  l 
and  to  her  lands,  but  that,  if  he  has  mortgaged  her  lands  as 
tenant  by  curtesy  initiate  before  the  divorce  suit  was  com- 
menced, the  decree  cuts  off  and  bars  the  mortgage  also.4  So  it 
was  decided  in  Massachusetts,  that  if  an  execution  is  levied  on 
the  husband's  interest  in  his  wife's  land,  a  divorce  subsequently 
granted  will  bar  the  interest  thus  obtained.5  It  was  likewise 
ruled  in  New  York,  that  if  a  husband  sues  for  a  divorce  alleg- 
ing that  the  defendant  had  another  living  husband,  a  decree 
denying  relief  and  adjudging  their  marriage  valid  binds  the 
heirs  of  the  husband,  who  will  not  be  permitted  to  show,  in  a 
partition  suit,  that  she  was  not  his  widow  because  never  law- 

1.  Walker     v.     Perryrnan,    23    Ga.  3.  Matter  of  Brooklyn  W.  &  N.  R. 
309,  315;    Barksdale  v.  Hopkins,  23  Co.,  19  Hun  (26  N.  Y.  Supreme)  314.  i. 
Ga.  332,  344.  4.  Boykin  v.  Eain,  28  Ala.  332,  343. 

2.  Lilly  v.  Tobbein,  103  Mo.  477  (15  5.  Barber  v.  Root,  10  Mass.  260. 
S.  TV.  R.  618). 
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fully  married  to  him.1  And  it  was  decided  in  England  that  a 
sentence  of  nullity  of  marriage  bastardized  a  child  en  ventre  sa 
mere,  and  barred  him  from  inheriting  from  his  father.  The 
court  put  it  as  a  query,  whether  or  not  he  could  get  relief  by 
showing  that  the  sentence  of  nullity  was  the  result  of  collusion?2 
The  later  Massachusetts  cases,  if  I  understand  them,  are  at 
variance  with  these  decisions.  Thus,  a  wife  having  sued  for  a 
divorce  on  the  ground  of  extreme  cruelty,  and  her  libel  having 
been  dismissed  on  the  merits,  this  was  held  to  be  no  bar  to  a 
suit  against  the  husband  by  a  person  who  had  furnished  her 
with  board.  The  court  said  he  was  not  in  privity  with  her  and 
might  show  that  she  was  compelled  to  leave  her  husband  on 
account  of  extreme  cruelty.3  And  in  a  later  case,  in  which  a  hus- 
band was  sued  by  a  town  for  support  furnished  his  wife,  upon 
the  ground  that  she  was  compelled  to  leave  him  by  his  fault,  a 
divorce  recovered  by  him  was  held  to  be  no  evidence  to  show 
Sthat  she  left  by  her  own  fault.*  The  court  said:  "The  evi- 
dence of  the  judgment  in  the  divorce  suit  was  rightly  excluded. 
In  the  first  place,  the  litigation  was  not  between  the  same  par- 
ties, nor  was  there  any  privity  between  the  wife  defending  a 
suit  for  a  divorce,  and  the  town  suing  for  support  furnished 
while  she  was  living  apart  from  her  husband.  In  both  cases, 
some  of  the  same  facts  were  involved,  but  it  creates  no  privity 
between  two  parties,  that,  as  litigants  in  two  different  suits, 
they  happen  to  be  interested  in  proving  or  disproving  the  same 
facts.  The  judgment  was  not  competent  as  establishing  a 
status  on  which  the  rights  of  either  of  the  parties  depended." 
So,  in  another  case,  a  wife,  having  left  her  husband,  sued 
him  for  a  divorce  a  mensa  on  the  ground  of  cruel  and  abusive 
treatment,  but,  after  a  trial  on  the  merits,  she  was  defeated. 
A  third  person  then  sued  him  for  her  board,  and  his  defense 
was  that  she  had  deserted  him  without  cause.  On  the  trial, 
the  parties  introduced  the  same  evidence  of  the  desertion  and 

1.  Lythgoe  v.  Lythgoe,  75  Hun  (82  3.  Burlen  v.  Shannon,  3  Gray   (69 
N.  Y.  Supr.)  147  (26  N.Y.  Suppl.  1063) .  Mass.)  387. 

2.  Perry  v.  Meddowcroft,  10  Beavan  4.  Inhabitants     of     Sturbridge     v. 
122.  Franklin,  160  Mass.  149  (35  N.  E.  R. 

669). 
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the  cruel  and  abusive  treatment  as  in  the  divorce  case,  and,  in 
addition,  the  husband  introduced  the  decree  in  his  favor  and 
requested  the  court  to  rule  that  it  was  conclusive  in  respect  to 
the  facts  there  in  issue,  but  this  was  refused  because  "1.  The 
libel  was  not  a  suit  between  the  same  parties;  2.  A  wife  may- 
be living  separate  from  her  husband  under  such  circumstances 
that  he  is  liable  for  her  support,  although  he  is  not  guilty  of 
desertion,  cruelty,  or  anything  else  for  which  she  could  obtain 
a  divorce  a  mensa  against  him."  1  If  the  decision  was  placed 
upon  the  latter  ground,  no  fault  could  be  found  with  it;  but  if 
upon  the  former  ground,  it  overturns  the  cases  cited  in  section  1, 
pages  5  and  6,  supra,  some  of  which  were  decided  before  the  land- 
ing of  the  Pilgrim  Fathers.  A  woman  sued  A  for  a  divorce,  alleg- 
ing that  they  were  "duly  and  lawfully  married,"  and  that  he 
had  deserted  her,  and,  after  due  personal  service  and  default, 
there  was  a  finding  that  all  her  allegations  were  true,  and  a 
decree  granting  her  a  divorce.  Before  she  sued  A,  she  had 
married  B,  and  he  had  made  a  deed  for  land  in  which  she  did 
not  join,  and  after  her  divorce  from  A,  B  died,  and  she  claimed 
dower  in  that  land.  The  purchaser  sought  to  use  the  divorce 
finding  and  decree  to  bar  her  from  claiming  as  the  widow  of 
B.  She  now  claimed  that  her  marriage  with  A  was  void  be- 
cause he  then  had  another  wife.  The  court  held  that  the  va- 
lidity of  her  marriage  with  A  was  assumed,  and  not  adjudi- 
cated, and  that  the  decree  did  not  determine  the  question  now 
raised  by  her,  that  there  never  was  any  lawful  marriage  with 
A,  and  that,  consequently,  she  was  not  concluded  from  show- 
ing that  fact.2  Although  I  think  this  decision  is  right,  I  think 
an  unsound  reason  was  given.  As  B  had  an  interest  in  her 
status  and  was  not  a  party  to  her  divorce  suit,  he  was  not 
bound.  Robins  v.  Crutchley,  cited  in  section  1,  page  7,  supra,  is 
a  direct  authority  upon  that  point.  If  the  divorce  did  not  con- 
clude B,  of  course  she  was  not  bound. 

Legitimacy. — A  woman  sued  a  man,  alleging  that  they  were 

1.  Hubert  v.  Fera,  99  Mass.  198  (96        2.  Williams  v.  Williams,  63  Wis.  58 
Am.  D.  732).  (23  N.  W.  E.  110,  118). 
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married  and  that  he  had  committed  adultery  with  B,  and 
prayed  for  a  divorce.  lie  denied  the  marriage.  After  a  trial, 
a  decree  was  entered  that  they  were  lawfully  married,  that  he 
was  guilty  of  adultery,  as  charged,  and  a  divorce  was  granted  to 
the  plaintiff.  Afterwards  he  married  B,  and  died,  leaving  a 
will,  in  which  she  was  named  as  executrix.  She  offered  the 
will  for  probate,  and  a  son  of  the  testator,  by  the  former  wife, 
made  an  application  to  contest  it.  She  denied  his  legitimacy 
upon  the  ground  that  the  testator  and  his  mother  were  never 
lawfully  married.  He,  in  order  to  show  that  they  were,  offered 
in  evidence  the  record  of  the  divorce  suit  between  his  mother 
and  the  testator,  which  expressly  adjudicated  that  question,  but 
the  court  refused  to  receive  it  upon  the  ground  that  the  execu- 
trix was  not  a  privy  to  it  and  not  bound  by  it.  The  court  said : 
"Though  some  of  the  expressions  of  the  commentators  and 
judges  seem  to  be  broad  enough  to  include,  under  the  term 
status,  the  adjudged  relation  of  the  parties  prior  to  the  pro- 
nouncing of  the  judgment,  yet  all  the  cases  examined  seem  to 
me  to  be  consistent  with  the  more  restricted  signification  of  the 
word  status,  to  wit:  The  status  declared  by  the  decree  itself, 
as  existing,  and  I  am  the  more  ready  to  adopt  this  conclusion 
from  the  fact  that  its  broader  signification  might  do  great  in- 
justice to  persons  who  were  not  parties  to  the  proceedings  in 
which  the  adjudication  was  made.  As  an  illustration,  if  the 
status  includes  the  determination  that  the  parties  to  the  decree 
offered  in  evidence  occupied  the  adjudged  status  before  the  ac- 
tion was  brought,  namely,  that  of  a  lawful  marriage,  then  the 
first  wife,  lawfully  married  to  the  testator,  and  who  was  not, 
and  could  not  have  been,  a  party  to  an  action  for  divorce  be- 
tween him  and  the  second  wife,  would  be  estopped  by  the  judg- 
ment, as  well  as  her  children  by  the  testator,  as  to  the 
validity  of  the  second  marriage  and  the  legitimacy  of  the  off- 
spring, and  this,  without  a  day  in  court  or  opportunity  to  con- 
test the  question,  and  her  marriage  would  be  adjudged  invalid 
and  her  offspring  illegitimate.  I  am  of  the  opinion  that  a  con- 
struction of  the  general  rule,  binding  everybody  by  an  adjudi- 
cation as  to  the  status  of  the  parties,  should  be  limited  to  the 
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particular  status  declared  to  exist  by  the  decree,  and  that  the 
fact  of  marriage  should  be  proved  as  though  no  judgment  had 
been  pronounced  as  to  all  parties  interested  in  the  question,  not 
parties  nor  privies." 

The  court  then  said  that  she  was  not  privy  to  her  husband  in 
respect  to  the  question  of  marriage  decided  ;  that  she  succeeded 
to  no  rights  of  her  husband  by  reason  of  anything  decided  by 
that  decree  ;  that  neither  the  validity  of  the  will,  nor  her  right 
as  devisee  or  executrix,  were  dependent  upon  the  validity  or  in- 
validity of  the  former  marriage  thus  adjudicated  ;  that  if  she 
had  been  the  mistress  of  the  deceased,  it  would  not  have  affect- 
ed her  rights  under  the  will ;  that  she  made  no  claim  as  wife, 
but  as  legatee.1  I  suppose  the  court  would  have  conceded  that 
the  adjudication  settled  the  question  of  marriage  as  between 
the  parties  and  their  privies,  or  those  claiming  through  or  un- 
der them.  If  he  could  not  deny  the  marriage  it  is  difficult  to 
see  how  the  second  woman,  who  derived  all  her  rights  through 
him  subsequently  to  the  decree,  could  stand  in  a  superior  posi- 
tion. If  her  claim  had  been  that  she  had  married  him  before 
the  divorce  suit  had  been  commenced,  then  the  reasoning  of 
the  court,  as  it  seems  to  me,  would  have  been  correct.  It  seems 
to  me  that  Mayo  v.  Brown,2  cited  in  section  1,  page  7,  supra, 
is  directly  contrary  to  the  conclusion  reached  by  the  court. 

§  518.  In  rem — Evidence  in  other  proceedings — Principle 
involved. — All  persons  having  an  interest  in  the  subject-matter 
in  proceedings  in  rein  being  regarded  as  parties,  and  having 
had  an  opportunity  to  assert  their  rights,  of  course  they  can 
not  defeat  the  title  acquired  by  the  purchaser  of  the  property 
by  showing  that  the  allegations  of  the  libel  or  petition  were 
false  in  fact,  as  that  would  be  a  collateral  attack  on  the  judg- 
ment.3 Their  rights  in  that  respect  are  the  same  as  those  of  a 
party  defendant  in  proceedings  in  personam.  But  in  the  latter 
proceedings,  according  to  the  weight  of  authority  and  princi- 

1.  Gouraud  v.   Gouraud,  3  Redfield        3.  Van  Fleet   Coll.   Attack,    §§526- 
(N.  Y.  Surrogate)  262,  267.  586. 

2.  Mayo  v.  Brown,  unreported  case, 
cited  20  How.  St.  Tr.  425— A.  D.  1771. 
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pic,  as  I  believe,  it  is  only  the  issues  contested  which  conclude 
the  parties  in  another  proceeding.1  All  the  cases,  however,  agree 
that,  in  such  a  proceeding,  the  matter  adjudicated  between  the 
plaintiff  and  defendants  is  not  res  judicata  between  the  latter,  if 
no  issues  concerning  their  respective  rights  as  between  them- 
selves were  made  by  petition  or  cross-petition.  This  is  the  form 
which  subsequent  litigation  arising  out  of  proceedings  in  rem 
generally  takes.  Thus,  a  vessel,  which  is  insured  and  war- 
ranted neutral,  is  captured  and  libeled  as  enemies'  property. 
The  owner  and  insurer,  both  being  interested,  have  the  right 
to  appear  and  defend ;  and  the  sentence  of  condemnation  con- 
cludes them  both  in  respect  to  the  title  of  the  purchaser.  But, 
as  no  issue  concerning  the  insurance  policy  or  its  breach  is 
made  between  them  or  tendered  to  them,  and  as  they  can  not 
make  nor  contest  that  issue,  I  am  unable  to  see  why  it  should 
be  either  conclusive  or  prima  facie  evidence  between  them,  and 
it  seems  to  me  that  all  cases  so  holding  are  wrong  on  principle. 
Counsel,  in  arguing  De  Mora  v.  Concha,  said:  "But  if  the 
judgment  is  in  rem  is  it  possible  to  hold  that  the  judgment  is 
binding  on  all  the  world,  but  that  the  findings  on  which  it 
proceeds  are  binding  only  inter  partes  Vn  Bowen,  L.  J.:  "It 
seems  to  me  that  there  would  be  good  sense  in  so  holding." 
Fry,  L.  J.:  "It  is  for  the  convenience  of  mankind  that  judg- 
ments in  rem  should  be  binding  on  all  the  world ;  but  it  does 
not  seem  to  me  to  be  for  their  convenience  that  everybody 
should  be  bound  by  all  the  findings  of  fact  on  which  they  are 
founded." 

A,  having  filed  a  petition  in  a  bankruptcy  court,  alleging 
that  he  and  B  were  partners  and  insolvent,  and  that  B  refused 
to  join  in  the  petition,  an  adjudication,  after  due  notice  to  B, 
granting  the  relief  prayed  for  and  placing  the  assets  of  the  firm 
in  the  hands  of  an  assignee,  does  not  preclude  a  creditor  from 
showing  that  C  was  also  a  partner.  The  court  said  that  it  was 
settled  in  New  York  that  a  judgment  in  rem  does  not  establish 
the  truth  of  the  allegations  upon  which  it  is  based  so  as  to  be 

1.  See  §  217,  supra.  2.  Dicta  in  De  Mora  v.  Concha,  L.  R. 

29  Ch.  Div.  268,  292. 
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conclusive  in  another  action.1  So,  the  creditors  of  a  bank- 
rupt having  opposed  his  discharge  upon  the  ground  that  he 
had  fraudulently  concealed  assets  in  the  name  of  a  person  men- 
tioned, the  decree  granting  the  discharge  is  no  bar  to  a  suit  by 
the  assignee  against  that  person  to  recover  the  assets  so  fraudu- 
lently concealed.2  I  think  the  last  two  cases  are  wrong  in  so 
far  as  they  hold  that  the  prior  proceeding  was  any  evidence. 
In  a  suit  in  Iowa  against  an  insurance  company  upon  a  life 
policy  by  the  administrator  of  the  holder,  the  letters  of  admin- 
istration, issued  upon  an  ex  parte  application,  were  held  prima 
facie  evidence  of  the  death  of  the  holder  of  the  policy.3  But 
the  same  case  having  come  before  the  Supreme  Court  of  the 
United  States,  it  decided  that  the  letters  were  no  evidence  of 
death,4  which  accords  with  the  principles  contended  for  in  this 
section.  The  insurance  company  had  an  interest  in  the  status 
of  the  person  insured  which  would  have  authorized  it  to  have 
appeared  in  the  probate  court  and  contested  the  allegation  of 
death  made  in  the  petition  for  the  appointment  of  an  adminis- 
trator, but  not  having  done  so,  the  adjudication  that  that  alle- 
gation was  true  was  no  evidence  of  its  truth  in  a  suit  against 
the  company  upon  a  subject-matter  not  involved  before  the  pro- 
bate court.  This  was  not  a  collateral  attack  by  the  company 
on  the  judgment  of  that  court.  It  was,  in  principle,  pre- 
cisely like  a  contest  over  the  principal  of  a  note  after  a  recov- 
ery by  default  upon  an  installment  of  interest.5  So,  while  a 
decree  granting  a  divorce  settles  the  status  of  the  parties  as  to 
the  world,  it  does  not  make  the  issues  determined  evidence 
against  other  persons.  Thus,  a  wife  having  recovered  a  di- 
vorce in  Ohio  for  adultery  committed  by  the  husband  in  New 
Jersey  with  a  woman  named,  the  decree  is  no  evidence  in  a 
suit  between  this  woman  and  her  husband  in  New  Jersey  to 
show  her  adultery.6 

1 .  Durant  v.  Abendroth,  97  N.  Y.        4.  Mutual  Benefit  Life  Ins.  Co.  v. 
132,  138.  Tisdale,  91  U.  S.  238,244. 

2.  Jones  v.  Milbank,  6  Lans.   (6  N.        5.  See  §  223,  supra. 

Y.  Supr.)  73.  6.  Rice  v.  Rice,  —  N.  J.  Eq.  —  (23 

3.  Tisdale    v.    Connecticut    Mutual     Atl.  R.  946). 
Life  Ins.  Co.,  26  Iowa  170,  and  28  Iowa 

12. 
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Heirship. — A,  claiming  to  be  the  heir  at  law  of  B,  conveyed 
his  land  to  C.  Afterwards,  a  woman,  claiming  to  be  the  heir 
at  law  of  B,  brought  a  suit  against  his  administrator  and  A, 
and,  after  a  trial,  a  judgment  was  rendered  in  her  favor.  She 
then  sued  C  to  recover  the  land  conveyed  to  him  by  A,  and 
contended  that  the  judgment  establishing  her  heirship  was  con- 
clusive, but  it  was  decided  to  be  no  evidence  because  C  was 
not  a  party,  and  had  a  right  to  be  heard.1  The  court  said: 
"It  is  urged  by  the  plaintiff  that  this  was  in  the  nature  of  a 
decree  in  rem,  and  established  her  pedigree  as  the  child  of  B, 
and  her  status  in  reference  to  his  estate,  as  against  all  the  world; 
so  that  the  rights  to  all  property,  real  or  personal,  and  of  all 
persons,  are  definitely  settled  so  far  as  those  rights  were  de- 
pendent upon  the  question  whether  the  plaintiff  is  the  daugh- 
ter of  B.  It  is  certainly  not  a  proposition  which  commends 
itself  to  our  natural  sense  of  justice,  or  to  the  analogies  of  the 
law,  that  one  should  be  concluded  as  to  his  property  by  a  de- 
cree to  which  he  was  not,  and  could  not  have  been,  made  a 
party,  and  of  which  he  had  no  notice.  There  is  no  proceeding 
known  to  us  by  which,  under  our  law,  one  may  establish  his 
legitimacy  or  his  descent  by  a  proceeding  which  may  terminate 
by  a  decree  in  the  nature  of  a  decree  in  rem,  and  by  which  all 
would  be  concluded.  Although,  as  involved  in  the  matter  in 
the  probate  court,  it  was  necessary  to  the  determination  of  the 
rights-  of  the  plaintiff  and  administrator  to  decide  whether 
plaintiff  was  or  was  not  B's  daughter,  and  while  the  decree 
must  have  its  full  effect,  so  far  as  the  matter  immediately 
passed  upon  was  concerned,  it  has  none  of  the  proper  charac- 
teristics of  a  decree  in  rem,  which  deals  with  the  res  itself,  and 
in  regard  to  which,  ordinarily,  but  two  questions  arise, — was 
the  res  actually  in  the  control  of  the  court,  and  did  the  court  deal 
with  it  according  to  its  lawful  authority?  But,  while  full  effect 
is  given  to  these  decrees  in  regard  to  the  subject-matter  with  which 
they  deal,  we  are  not  aware  that  it  has  ever  been  held,  even  as 
against  those  persons  who  had  notice  of  the  proceeding,  and  were 

1.  Shores  v.  Hooper,  153  Mass.  228  (26  N.  E.  R.  846). 
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entitled  to  be  heard,  that  in  other  proceedings  the  facts  in- 
volved were  deemed  to  be  conclusively  settled.  While  the 
decree  itself  can  not  be  impeached,  the  findings  of  fact  may 
be  controverted  in  other  tribunals  in  which  they  are  in- 
cidentally and  collaterally  brought  in  question.  There  are  cer- 
tain cases,  it  must  be  conceded,  wherein  it  has  been  held  that 
some  judgments  in  rem  are  conclusive  evidence  in  favor  of  a 
stranger  as  against  a  party,  of  the  facts  adjudicated.  These  are 
judgments  of  admiralty  courts  condemning  a  prize,  and  some 
other  judgments  of  a  similar  nature.  But  these  cases  can  not 
be  said  to  lay  down  any  general  principle,  and  rest  upon  special 
reasons  of  convenience  or  construction.  How  far  they  are  to 
be  followed  we  need  not  now  discuss.  But  in  these  cases,  which 
are  strictly  in  rem,  the  attempt  is  made,  at  least  by  public  no- 
tice, to  make  all  interested  in  the  res  parties,  and  the  effect 
given  to  the  finding  of  fact  is  due  to  the  circumstance  that  they 
were  thus  made  parties.  The  plaintiff  relies  much  on  the  case 
of  Ennis  v.  Smith,  14  How.  400.  In  that  case  the  decrees  of 
the  courts  of  nobility  of  the  governments  of  Grodno  and  Ko- 
bryn,  in  Lithuania,  in  the  kingdom  of  Poland,  were  admitted 
as  evidence  of  the  identity  of  the  plaintiffs  as  heirs  of  Gen. 
Kosciuszko.  The  exact  extent  of  the  jurisdiction  of  these 
courts,  sitting  under  these  governments,  does  not  clearly  ap- 
pear from  the  reported  case,  but  it  would  seem  that  they  had 
authority,  in  proceedings  instituted  directly  for  the  purpose,  to 
establish  the  pedigree  and  relationship  of  certain  persons  of  the 
class  to  which  Kosciuszko  belonged.  Proceedings  of  this  nature 
had  been  therein  initiated  and  conducted,  and  the  decree  had 
been  made  by  which  the  plaintiffs  were  declared  to  be  the  next 
of  kin  of  Kosciuszko.  This  was  a  part  of  the  plaintiffs'  prima 
facie  case.  There  was  no  controversy  between  the  plaintiffs  as 
to  their  relationship,  and,  on  the  other  side,  no  claim  was  made 
as  the  heirs  of  Kosciuszko.  The  case  of  defendants  rested  upon 
an  entirely  distinct  ground.  While  the  counsel  for  the  defend- 
ants stated  the  proposition  that  the  plaintiffs  had  not  shown 
themselves  to  be  the  next  of  kin  of  Kosciuszko,  he  did  not 
argue  it;  and  in  the  opinion  of  the  court,  which  on  this  ques- 
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tion  was  brief,  the  only  point  decided  was  in  favor  of  the  ad- 
missibility of  the  decree  as  that  of  a  foreign  court.  It  is,  how- 
ever, there  said  that  it  was  'a  foreign  judgment  in  rem,  and  is 
evidence  of  the  facts  adjudicated  against  all  the  world.'  It  is 
not  to  be  doubted  that  there  may  be  a  proceeding  authorized  by 
law  in  which  a  pedigree  may  be  authoritatively  declared  which 
will  bind  all  those  who  are  parties  to  it,  perhaps  all  those  who 
have  any  title  to  be  heard.  But,  even  if  we  were  to  go  much 
further  than  this,  and,  which  is  much  more  doubtful,  hold  that 
all  persons  might  be  bound  thereby,  it  would  still  fail  to  estab- 
lish the  plaintiff's  proposition,  that  when  a  question  of  pedigree 
is  decided  as  one  of  the  findings  of  fact  necessary  to  be  deter- 
mined as  a  reason  for  a  judgment,  or  a  reason  on  which  it  may 
rest,  it  is  conclusive  evidence  of  the  fact  thus  found  against 
strangers,  and  those  who  are  neither  parties  nor  privies.  Such 
a  case  is  quite  distinguishable  from  one  in  which  a  pedigree  is 
established  by  a  decree  in  a  proceeding  wherein  the  declara- 
tion of  pedigree  is  the  judgment  itself.  The  proposition  for 
which  the  plaintiff  here  contends  was  not  raised  at  all  in  Ennis 
v.  Smith,  and  we  can  not,  therefore,  recognize  that  case  as 
authority  for  it.  The  plaintiff  also  attaches  much  importance 
to  the  case  of  Rajah  of  Pittapur  v.  Garu,  L.  R.  12  Ind.  App.  16. 
Without  undertaking  to  restate  this  complicated  case,  the  point 
there  decided  is,  that  if,  in  a  former  suit  relating  to  differ- 
ent property,  an  issue  of  fact  as  to  the  adoption  of  a  son  has 
been  heard  and  decided  against  plaintiff's  ancestor,  under  whom 
he  alone  can  make  title,  and  in  favor  of  the  ancestors  of  de- 
fendants, the  plaintiff  is  bound  by  the  adjudication  against 
his  father,  even  though  the  suit  related  to  a  different 
piece  of  land.  This  is  certainly  quite  different  from  hold- 
ing a  party  estopped,  on  a  question  of  pedigree,  by  the  de- 
cision of  a  case  in  which  neither  he  nor  his  ancestors  nor 
his  grantor  were  parties,  or  entitled  to  be  so. /In  the  case  cited 
all  concerned  were  privy  to  the  former  judgment.  The  only 
relation  which  the  former  proceeding  in  the  probate  court  had 
to  the  present  suit  is  that  the  plaintiff,  in  order  to  succeed  there, 
was  obliged,  as  against  other  parties,  to  prove,  as  she  is  here, 
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that  she  is  the  daughter  of  B.  If  that  had  been,  as  this 
is,  a  writ  of  entry  against  another  party  for  a  piece  of  land,  it 
certainly  could  not  be  maintained,  that  a  recovery  of  a  judg- 
ment there  by  a  decision  in  her  favor  would  enable  her,  so  far  as 
this  proof  is  concerned,  to  recover  a  judgment  against  the  de- 
fendant for  a  different  piece  of  land,  even  if  the  title  to  both 
pieces  had  descended  to  her  from  the  same  ancestor.  In  the 
proceeding  in  the  probate  court,  as  a  preliminary  fact  to  be 
decided  before  the  administrator  could  be  held  liable,  it  was 
found  that  the  plaintiff  was  B's  daughter.  Even  if  the  subse- 
quent determination  of  the  responsibility  of  the  administrator 
and  settlement  of  his  accounts  would  be  conclusive  under 
our  statutes,  proper  notice  having  been  given,  and  to  that 
extent  would  possess  many  of  the  characteristics  of  a  judg- 
ment in  rem,  the  finding  which  preceded  should  have  no  effect 
in  other  proceedings  against  another  party,  a  stranger  not  af- 
fected by  any  notice,  nor  entitled  to  be  then  heard  if  he  had 
actually  appeared.  We  are  therefore  of  opinion  that  the  pro- 
ceedings in  the  probate  court,  and  the  record  of  its  judgment, 
were  not  conclusive  evidence  of  the  facts  stated  in  them.  If 
not  conclusive,  we  do  not  perceive  that  the  findings  are  ad- 
missible against  the  defendant  for  any  purpose.  They  must 
be  held  to  be  res  inter  alios." 

In  trespass  to  try  title,  the  plaintiff  proved  a  chain  of  title 
from  A  to  himself,  and  then  introduced  a  decree  adjudging  that 
A  was  the  heir  of  the  patentee.  But  as  the  defendant  was  not 
a  party,  it  was  held  insufficient  to  establish  heirship.1  A,  the 
owner  of  lands  in  Minnesota  and  Michigan,  having  died  in  the 
latter  state,  B  filed  a  petition  in  the  probate  court  there,  alleg- 
ing his  death  seized  of  certain  described  lands  in  that  state, 
and  that  he  and  C  were  his  sole  heirs  at  law,  and,  after  due 
publication  of  notice,  a  decree  to  that  effect  was  entered.  B 
and  C  then  conveyed  the  Minnesota  land  to  D,  who  brought 
ejectment,  and  sought  to  prove  by  the  Michigan  record  that  A 
was  dead  and  that  B  and  C  were  his  sole  heirs  at  law,  but  it 

1.  Pratt  v.  Jones,  64  Tex.  694,  696. 
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was  held  inadmissible.  The  court  said  :  "The  proceeding  and 
the  judgment  in  the  probate  court  were  in  their  nature  in 
rem,  and  maybe  regarded  as  concluding  all  the  world  as  to 
the  matters  directly  adjudicated.  And  it  would  seem,  too,  that 
in  any  subsequent  proceeding  involving  the  same  thing  or  sub- 
ject as  that  before  adjudicated  upon,  and  in  which  conclusive 
effect  is  to  be  given  to  that  judgment,  such  effect  may  be  at- 
tributed, not  only  to  that  which  was  actually  declared  and 
expressly  determined  by  the  judgment,  but  also  in  respect  to 
the  grounds  or  facts  upon  which  it  proceeded."  Or,  in  other 
words,  in  a  collateral  attack  on  any  right  or  title  derived  through 
that  judgment,  it  could  not  be  shown  that  A  was  not  dead  nor 
that  B  and  C  were  not  his  sole  heirs,  which  is  undoubtedly  cor- 
rect. The  court  then  said  that,  conceding  the  laws  of  the  two 
states  in  respect  to  inheritance  to  be  the  same,  the  adjudication 
of  the  heirship  concerning  the  Michigan  lands  could  have  no 
effect  in  Minnesota,  because  the  title  to  land  there  was  not  and 
could  not  have  been  considered.  Undoubtedly,  in  so  far  as  the 
heirship  of  the  Michigan  lands  was  concerned,  the  decree 
bound  all  persons  interested,  because  they  were  given  an  op- 
portunity to  be  heard  ;  but,  in  respect  to  the  Minnesota  lands, 
no  question  was  or  could  have  been  considered.  Still,  if  the 
Minnesota  claimant  had  appeared  in  the  Michigan  case,  /jid, 
after  a  contest,  the  decree  had  gone  against  him — that  l-p  was 
a  bastard,  for  instance — that  would  have  been  settled  as  a  fact 
between  him  and  B  and  C  in  any  other  suit  anywhere,  no  mat- 
ter what  the  subject-matter  of  the  litigation  might  hav«  been. 
But  because  he  did  not  appear  and  contest  the  question v  its  ad- 
judication did  not  conclude  him  in  relation  to  a  different  subject- 
matter.1 

Ownership  of  vessel. — A  Danish  ship  having  been  unlaw- 
fully seized,  as  French,  by  order  of  the  commander  of  an 
American  man-of-war,  and  having  been  afterwards  captured 
by  a  British  privateer  and  carried  to  Jamaica,  and  libeled  in 
the  vice-admiralty  court,  where  the  Danish  owner  appeared 
and  sought  to  prove  the  neutral  character  of  the  vessel,  but 

1.  Morin  v.  St.  Paul,  U.  &  M.  Ry.  Co.,  33  Minn.  176  (22  N.  W.  R.  251). 
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was  defeated,  the  sentence  of  condemnation,  that  it  was 
French  or  Spanish  property,  was  no  bar  to  an  action  by  the 
owner  against  the  American  commander  who  made  the  first 
wrongful  seizure  to  recover  its  value,  and  he  was  allowed  to  prove 
that  it  was  Danish  property.  The  court  said  that  the  sentence 
of  a  prize  court  had  never  been  supposed  to  establish  any  particu- 
lar fact,  without  which  the  sentence  may  have  been  rightly 
pronounced ;  and  because  a  neutral  vessel  by  so  acting  as  to 
forfeit  the  protection  to  which  she  is  entitled,  such  as  attempt- 
ing to  enter  a  blockaded  port,  may  become  lawful  prize,  it  was 
held  that  the  British  sentence  left  the  question  of  real  owner- 
ship open  to  investigation.1  A  later  case  in  the  same  court 
was  this :  A,  the  subject  of  a  neutral  power,  was  the  owner  of 
a  vessel,  which  was  captured  and  libeled  in  a  federal  court  as 
enemies'  property — the  master,  on  his  behalf,  having  made  de- 
fense. Before  the  capture,  A  had  transferred  the  vessel  to  B, 
of  which  fact  the  master  had  no  notice.  B,  without  disclos- 
ing his  interest,  caused  an  appeal  to  be  taken,  upon  which  the 
sentence  was  reversed  and  an  order  made  to  restore  the  pro- 
ceeds of  the  vessel,  which  had  been  sold,  to  A,  and  they  were 
paid  to  C,  the  attorney  of  record  of  A,  who  was  in  fact  em- 
ployed by  B.  A  creditor  of  A  sued  him  by  attachment  and 
garnished  the  money  in  the  hands  of  C,  and  contended  that 
the  proceedings  in  the  prize  court  conclusively  established  the 
fact  as  against  B  and  C  that  the  proceeds  belonged  to  A.  But 
his  contention  was  denied  upon  the  ground  that  the  decision 
in  the  prize  case  settled  nothing  except  that  the  vessel  was  not 
a  lawful  prize.2, 

Will  probated — (See  §  515,  supra). — A  person  executed  a 
mortgage  on  June  15,  1882,  a  will  on  October  11,  1882,  and 
died  on  December  11,  1882,  after  which  the  person  named  as 
executor,  who  was  also  the  residuary  devisee,  caused  the 
will  to  be  admitted  to  probate.  He  then  brought  a  suit 
to  set  aside  the  mortgage  on  the  ground  that  the  testator 
at  the  time  of  its  execution  was  of  unsound   mind.     The  de- 

1.  Maley    v.    Shattuck,  3  Cranch  (G        2.  Gushing   v.    Laird,  107  U.  S.  69, 
U.  S.)  458,  488.  7(5. 
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feiulant  offered  in  evidence  the  record  in  the  probate  court  as 
tending  to  show  the  soundness  of  mind  of  the  testator,  but  it 
was  excluded,  not  on  the  ground  that  the  date  of  the  execution 
of  the  will  was  too  remote  from  the  date  of  the  deed,  but  be- 
cause the  adjudication  was  not  admissible  for  that  purpose.  On 
exceptions  to  this  ruling,  the  supreme  court  said  :  "A  judg- 
ment in  rem  is  an  act  of  the  sovereign  power  ;  and,  as  such,  its 
effect  can  not  be  disputed,  at  least  within  the  jurisdiction.  If 
a  competent  court  declares  a  vessel  forfeited,  or  orders  it  sold 
free  of  all  claims,  or  divorces  a  couple,  or  establishes  a  will 
under  statutes  like  ours,  a  paramount  title  is  passed,  the  couple 
is  divorced,  the  will  is  established,  as  against  all  the  world, 
whether  parties  or  not,  because  the  sovereign  has  said  that  it 
shall  be  so.  But  the  same  is  true  if  the  judgment  is  that  A  re- 
cover a  debt  of  B.  The  public  force  is  pledged  to  collect  the 
debt  from  B,  and  no  one  within  the  jurisdiction  can  oppose  it. 
And  it  does  not  follow  in  the  former  case,  any  more  than  in  the 
latter,  nor  is  it  true  that  the  judgment,  because  conclusive  on 
all  the  world  in  what  we  may  call  its  legislative  effect,  is  equally 
conclusive  upon  all  as  an  adjudication  of  the  facts  upon  which 
it  is  grounded.  On  the  contrary,  those  judgments,  such  as 
sentences  of  prize  courts,  to  which  the  greatest  effect  has  been 
given  in  collateral  proceedings,  are  said  to  be  conclusive  evi- 
dence of  the  facts  upon  which  they  proceed  only  against  parties 
who  were  entitled  to  be  heard  before  they  were  rendered."  "  We 
may  lay  on  one  side,  then,  any  argument  based  on  the  mis- 
leading expression  that  all  the  world  are  parties  to  a  proceed- 
ing in  rem.  This  does  not  mean  that  all  the  world  are  entitled  to 
be  heard;  and  as  strangers  in  interest  are  not  thus  entitled, 
there  is  no  reason  why  they  should  be  bound  by  the  findings  of 
fact,  although  bound  to  admit  the  title  or  status  which  the 
judgment  establishes."  After  commenting  on  several  cases, 
the  court  said:  "  But  the  defendant  was  not  a  party  in  the 
sense  that  he  was  entitled  to  be  heard,  or  to  take  an  appeal, 
and  unless  he  had  that  right,  he  was  not  concluded  by  the  ad- 
judication of  facts,  as  has  been  shown."  And  upon  the  ground 
that  estoppels  must  be  mutual,  it  was  held  that,  as  the  defend- 
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ant  was  not  concluded  by  the  record,  he  could  not  use  it  to  con- 
clude the  plaintiff,  and  his  exceptions  were  overruled.1  A 
person,  after  a  contest,  having  been  adjudged  incompetent  to 
make  a  will  in  1872,  because  of  mental  imbecility,  it  was  con- 
tended, in  a  subsequent  contest  between  the  parties  over  a  gift 
made  in  1873,  that  the  first  judgment  was  conclusive.  But  the 
court  said  :  "  While  this  fact  is  entitled  to  weight  in  the  con- 
sideration of  the  question,  yet  it  is  not  conclusive.  It,  at  most, 
only  raises  a  presumption  of  continued  incapacity."2 

§  519.  In  rem — Forfeiture. — As  a  proceeding  in  rem  to  for- 
feit goods  for  a  violation  of  the  revenue  laws  becomes  one  in 
personam  when  the  owner  of  the  goods  gives  a  bond  and  has 
them  released,  the  judgment  rendered  is  no  evidence  either  for 
or  against  third  persons.8 

Inquisition  of  lunacy. — In  an  action  of  debt  on  a  bond 
,  dated  July  28,  1808,  Lord  Ellenborough  permitted  the  defend- 
ant to  give  in  evidence  an  inquisition  of  lunacy  taken  after- 
wards, in  which  it  was  found  that  the  signer  of  the  bond  had 
been  a  lunatic  from  February,  1808,  without  any  lucid  inter- 
val. He  held  that  it  was  not  conclusive  but  was  to  be  consid- 
ered by  the  jury  for  what  they  thought  it  was  worth.4  In  ac- 
cord with  this  case  it  has  been  held  in  other  cases  in  England,5 
and  in  New  Jersey,6  New  York7  and  Pennsylvania,8  that  the 
judgment  in  such  a  case  was  prima  facie  evidence  of  unsound- 
ness of  mind  against  prior  purchasers  from  the  lunatic,  if  the 
petition  alleged  that  he  was  unsound  from  a  time  antedating 

1.  Brigham    v.    Fayerweather,   140  Hill  v.  Day,  34  N.  J.  Eq.  150;  Den 

Mass.  411  (5  N.  E.  R.  265).  ex  dem.  Aber  v.  Clark,  10  N.  J.  Law 

,     2.  Arnold  v.   Arnold,  —  Ky.  —  (16  (5  Halsted)  2X7  (18  Am.  D.  417). 

S.  W.  R.  585).  7.  Hart  v.  Deamer,  6  Wend.  497 

3.  Dean  v.  Chapin,  22  Mich.  275.  Griswold    v.    Miller,    15    Barb.  520 

4.  Faulder  v.  Silk,  3  Campbell  126.  L'Amoureux  v.  Crosby,  2  Paige  422 

5.  Sergeson  v.  Sealey,  2  Atk.  412;  lie  Christie,  5  Paige  242 ;  Osterhout  v. 
Ex  parte  Barnsley,  3  Atk.  184 ;  Hall  Shoemaker,  3  Hill  513,  515 ;  Van 
v.  Warren,  9  Vesey  Jr.  605;  Frank  v.  Deusen  v.  Sweet,  51  N.  Y.  378,  386; 
Mainwaring,  2  Beavan  115.  Banker  v.  Banker,  63  N.  Y.  409. 

6.  Hunt  v.  Hunt,  13  N.  J.  Eq.  (2  8.  In  re  Gangwere's  Estate,  14  Pa. 
Beasley)  161, 163;  Yauger  v.  Skinner,  St.  417,  428;  Noel  v.  Karper,  53  Pa. 
14  N.  J.   Eq.    (McCarter)    389,    394;  St.  97. 


1040  PARTIES,    PRIVIES    AND    STRANGERS. 

the  purchase.  All  these  cases  seem  to  me  to  be  wrong  on  prin- 
ciple, because  they  allow  a  judgment  to  be  used  as  evidence 
against  a  person  to  prove  an  issue  which  he  not  only  never  did 
contest  but  never  had  the  opportunity  to  do  so.  The  statutes, 
so  far  as  I  am  aware,  do  not  permit  persons  who  have  an  in- 
terest in  controverting  the  allegations  of  the  petition  in  such 
cases,  to  do  so.  And  that  being  the  case,  I  am  unable  to  see 
why  the  judgment,  as  to  them,  is  not  strictly  res  inter  alios. 
Simply  because  an  English  judge  at  nisi  prius  a  hundred  years 
ago  overturned  a  principle,  and  held  that  an  adjudication  in 
such  a  case  should  be  competent  evidence  to  prove  the  truth  of 
the  averments  of  the  petition  as  against  a  stranger  who  had  no 
opportunity  to  controvert  them,  does  not  seem  to  me  to  be  a 
very  cogent  reason  for  perpetuating  the  error,  especially  as  it 
is  not  a  rule  of  property  upon  which  titles  are  founded.  In 
North  Carolina  an  inquisition  of  lunacy  is  only  prima  facie 
evidence  of  the  fact  of  unsoundness  of  mind,  and  may  be  re- 
butted by  those  dealing  with  him  afterwards.1 

Lunacy  petition — Petitioner,  how  bound. — On  October  7, 

1870,  a  father  conveyed  land  to  his  son,  and  on  October  18, 

1871,  the  latter  filed  a  verified  petition  alleging  that  the  former, 
"for  about  the  space  of  five  years  last  past  has  been  a  lunatic," 
upon  which  an  inquisition  was  issued,  and,  after  a  hearing, 
there  was  a  finding  that  the  father  was  a  lunatic,  and  that  he 
had  been  in  the  same  condition  for  five  or  six  years,  and  this 
finding,  on  motion  of  the  son,  was  confirmed,  and  a  commit- 
tee was  appointed  to  take  charge  of  his  estate.  The  committee 
afterwards  brought  a  suit  to  set  aside  the  deed  from  the  father 
to  the  son,  and  contended  that,  because  the  son  was  the  peti- 
tioner in  the  lunaCy  proceedings,  he  was  conclusively  bound, 
as  a  party,  and  was  precluded  from  showing  that  his  father  was 
of  sound  mind  when  the  deed  was  executed.  But  this  conten- 
tion was  denied.  The  court  said:  "No  question  could  have 
arisen  as  to  the  right  of  the  son  to  show  that  the  father,  at  the 
time  the  conveyance  in  question  was  executed,  was  of  sound 

1.  Christmas    v.  Mitchell,   3  Ired.    Eq.  443;    Parker  v.  Davis,  8  Jones' 
Eq.  535,  540;  Rippy  v.  Gant,  4  Ired.     Law  460. 
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mind,  but  for  the  fact  that  the  son  was  the  petitioner  in  the 
lunacy  proceedings.  It  is  claimed  that  he  thereby  became  a 
technical  party  to  the  record,  as  that  expression  is  commonly 
understood  in  law,  and  hence  that  he  is  so  completely  bound 
by  the  finding  of  the  jury  as  to  be  precluded  from  attempting 
to  show  the  actual  truth.  This  point  does  not  appear  to  have 
been  passed  upon  by  the  courts,  although  there  are  dicta  of 
learned  judges  bearing  somewhat  upon  it.  A  party  is  ordi- 
narily one  who  has  or  claims  an  interest  in  the  subject  of  an 
action  or  proceeding  instituted  to  afford  some  relief  to  the  one 
who  sets  the  law  in  motion  against  another  person  or  persons. 
Interest,  or  the  claim  of  interest,  is  the  statutory  test  as  to  the 
right  to  be  a  party  to  legal  proceedings,  almost  without  excep- 
tion. Unless  a  party  has  some  personal  interest  in  the  result 
he  can  have  no  standing  in  court.  But  any  one,  even  a  strang- 
er, can  petition  for  a  commission  to  inquire  in  respect  to  the 
sanity  of  any  other  person  within  the  jurisdiction  of  the  court. 
While  this  is  now  provided  by  statute,  it  was  also  the  rule  at 
common  law,  although  a  strong  case  was  required  if  the  appli- 
cation was  not  made  by  some  person  standing  in  a  near  relation 
to  the  supposed  lunatic.  Code  Civil  Proc,  §  2323;  In  re 
Smith,  1  Russell  348  ;  In  re  Pusse,  1  Malloy  439;  Shelford 
on  Lunacy,  94;  2  Crary  Pr.,  5;  Ordr.  Ind.  Ins.,  218.  The  origin 
and  history  of  lunacy  proceedings  throw  some  light  upon  the 
subject.  It  was  provided  by  an  early  statute  in  England  that 
'the  king  shall  have  the  lands  of  natural  fools  [idiots] ,  taking 
the  profits  of  them  without  waste  or  destruction,  and  shall  find 
them  in  necessaries,  of  whose  fee  soever  the  land  be  holden  ; 
and  after  their  death  he  shall  restore  them  to  their  rightful 
heirs,  so  that  no  alienation  shall  be  made  by  such  idiots,  nor 
their  heirs  be  in  anywise  disinherited.     17  Edw.  II,  C.  9. 

"The  same  statute  provided  for  lunatics,  or  such  as  might 
have  lucid  intervals,  by  making  the  king  a  trustee  of  their 
lands  and  tenements,  without  any  beneficial  interest,  as  in  the 
case  of  idiots,  who  were  the  source  of  considerable  revenue  to 
the  crown.  17  Edw.  II,  C.  10.  Beverley's  Case,  4  Coke  127  j 
66 
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1  Bl.  Com.  C.  8,  §  18,  page  304.  This  statute  continued  in 
force  from  1324  until  1863.  Ordr.  Jud.  Ins.,  4.  The  method 
of  procedure  thereunder  is  described  by  an  early  writer  as  fol- 
lows :  'And  therefore,  when  the  king  is  informed  that  one 
who  hath  lands  or  tenements  is  an  idiot,  and  is  a  natural 
from  his  birth,  the  king  may  award  his  writ  to  the  escheator 
or  sheriff  of  the  county  where  such  idiot  is,  to  inquire  there- 
of.' Fitzherbert  Natura  Brev.,  232.  The  object  of  the  writ 
was  to  ascertain  by  judicial  investigation  whether  the  person 
proceeded  against  was  an  idiot  or  not,  so  that  the  king  could 
act  under  the  statute  ;  for  his  right  to  control  idiots  or  lunatics 
and  their  estates  did  not  commence  until  office  found.  Shel- 
ford  on  Lunacy,  14.  Subsequently,  authority  was  given  to 
the  lord  chancellor  to  issue  the  writ  or  commission  to  inquire 
as  to  the  fact  of  idiocy  or  lunacy,  and  the  method  of  pro- 
cedure was  by  petition  suggesting  the  lunacy.  Shelford 
~on  Lunacy,  14~  In  re  Brown,  1  Abb.  Pr.  108,  109.  It  was  the 
ordinary  writ  upon  a  supposed  forfeiture  to  the  crown,  and 
the  proceeding  was  in  behalf  of  the  king,  as  the  political 
father  of  his  people.  Shelford  on  Lunacy,  14;  Fitzh.  Nat.  Brev. 
581.  As  the  means  devised  to  give  the  king  his  right  by 
solemn  matter  of  record,  it  was  necessary  before  the  sovereign 
could  divert  title.  3  Bl.  Com.  259  ;  Phillips  v.  Moore,  100  U. 
S.  208,  212;  And.  Law  Diet.,  title,  'Office  Found.'  It  was 
used  to  establish  the  fact  upon  which  the  king's  rights  depend- 
ed, as  in  the  case  of  an  alien,  who  could  hold  land  until  his 
alienage  was  authoritatively  established  by  a  public  officer, 
upon  an  inquest  held  at  the  instance  of  the  government. 
Whether  the  basis  of  action  was  infancy,  or  alienage,  or  other- 
wise, the  proceeding  was  in  behalf  of  the  public,  represented 
by  the  king.  3  Bl.  Com.  259 ;  Phillips  v.  Moore,  100  U.  S. 
208,  212;  And.  Law  Diet.,  title,  'Office  Found.'  The  inquisi- 
tion was  an  inquiry  made  by  a  jury  before  a  sheriff,  coroner, 
escheator  or  other  government  officer,  or  by  commissioners 
specially  appointed,  concerning  any  matter  that  entitled  the 
sovereign  to  the  possession  of  lands  or  tenements,  goods  or 
chattels,  by  reason  of  an  escheat,  forfeiture,  idiocy  or  the  like. 
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Chitty  Prerog.,  246,  250;  Staunf.  Prerog.,  55.  Thus,  the  law 
came  to  us  from  England ;  and  after  the  revolution  the  care 
and  custody  of  persons  of  unsound  mind,  and  the  possession 
and  control  of  their  estates,  which  had  belonged  to  the  king  as 
a  part  of  his  prerogative,  became  vested  in  the  people,  who, 
by  an  early  act,  confided  it  to  the  chancellor,  and  afterwards 
to  the  courts.  Laws  1788,  C.  12.  But,  while  the  same  power 
was  confided,  the  practice  or  method  of  exercising  that  power 
was  not  regulated  by  the  legislature ;  so  that,  almost  of  neces- 
sity, the  English  course  of  procedure  was  followed.  In  re 
Brown,  1  Abb.  Pr.  108. 

"  For  nearly  a  century  there  was  no  statute  authorizing  any 
court  or  officer  to  issue  a  commission  of  inquiry,  except  as  the 
right  to  ascertain  judicially  who  were  lunatics  was  im- 
plied from  the  acts  committing  their  care  and  custody  at  first 
to  the  chancellor,  and  later  to  the  supreme  court.  The  right 
to  learn  judicially  whether  a  person  was  a  lunatic  or  not,  was 
inferred  from  the  right  to  his  care  and  custody,  provided  he 
was  such.  Thus  it  appears  that  these  proceedings  have  always 
been  instituted  in  behalf  of  the  public;  at  first  in  behalf  of  the 
king,  as  the  guardian  of  his  subjects,  and  then  in  behalf  of  the 
people  of  the  state,  who  succeeded  to  the  rights  of  the  king  in 
this  regard.  In  both  countries  the  theory  of  the  proceeding 
was  the  same,  resting  upon  the  interest  of  the  public,  as  is  ap- 
parent from  an  examination  of  the  various  statutes  and  de- 
cisions upon  the  subject  already  cited.  That  interest  is  pro- 
moted by  taking  care  of  the  persons  and  property  of  those  who 
are  unable  to  care  for  themselves,  and,  by  preserving  their  es- 
tates from  waste  and  loss,  preventing  them  and  their  families 
from  becoming  burdens  upon  the  public.  The  inquisition  is 
an  essential  step,  preliminary  to  assuming  control.  It  is  a 
judicial  determination  that  the  person  proceeded  against  is  one 
of  the  class  whose  care  and  custody  has  been  delegated 
to  the  courts  by  the  public.  Although  it  involves  the  for- 
feiture or  suspension  of  civil  rights  over  person  and  property, 
it  acts  upon  the  status  of  the  individual  only.  All  the  other 
results   follow   the  judicial   decision,    that  the    status    of   the 
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alleged  lunatic  has  changed,  from  soundness  to  unsoundness 
of  mind.  It  is  then,  and  only  then,  that  the  courts  assume 
control,  which  they  exercise  through  their  own  appointee,  who 
is  subject,  at  all  times,  to  their  orders.  The  whole  world  is 
bound  by  the  inquisition,  and  no  one,  unless  it  is  the  lunatic 
himself,  more  than  another.  The  law  is  set  in  motion  by  in- 
formation, of  a  more  or  less  formal  character,  spread  before 
the  court,  not  by  a  party,  but  as  in  a  criminal  prosecution,  by 
some  one  who  assumes  to  act  in  the  matter.  While  the  peti- 
tioner in  rare  cases  has  been  required  to  pay  costs,  it  was  be- 
cause he  acted  in  bad  faith  towards  the  court  by  calling  upon 
it  to  act  when  he  knew  there  was  no  ground  for  action.  For 
the  same  reason,  Lord  Eldon  required  the  brothers  and  sisters 
of  a  supposed  lunatic,  who  could  not  be  considered  parties  in 
any  sense,  to  pay  the  costs  occasioned  by  their  opposition  to  a 
petition  for  a  commission  of  lunacy,  presented  by  strangers  to 
the  family.  In  re  Smith,  1  Russell  348.  The  primary  object 
of  the  proceeding  is  not  to  benefit  any  particular  individual, 
but  to  see  whether  or  not  the  fact  of  mental  incapacity  exists, 
so  that  the  public,  through  the  courts,  can  take  control.  The 
petitioner  can  derive  no  direct  benefit  from  it.  The  advantage 
to  him,  if  any,  is  only  such  as  would  result  if  any  other  per- 
son had  first  acted  in  the  matter.  Attentive  study  of  the  his- 
tory, nature  and  object  of  lunacy  proceedings  leads  to  the  con- 
clusion that  the  petitioner  is  not  a  party  to  the  record 
so  as  to  be  personally  estopped  by  the  finding  of  the  jury,  ex- 
cept as  all  the  world  is  estopped."1 

§  520.  In  rem — Pauper  settled — (See  §  369,  supra). — In 
1731  a  man  and  his  wife  were  removed,  as  paupers,  from  parish 
A  to  parish  B,  and  there  was  no  appeal.  They  afterwards  re- 
turned to  parish  A,  and  had  three  children,  which  were  sent  to 
parish  B  by  a  new  order,  from  which  that  parish  appealed,  and 
offered  to  prove  that  their  father  had  a  former  wife  living  and 
that  the  children  were  bastards.  But  the  court  said  :  "The 
marriage  being  established  by  the  first  order,  the  settlement  of 

1.  Hughes  v.  Jones,  116  N.  Y.  67  (22  N.  E.  R.  446,  448). 
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the  children,  which  is  derivative,  follows  of  course,  and  can  in 
no  way  be  impeached,  but  by  entering  into  the  merits  of  the 
first  order,"  which,  it  was  held,  could  not  be  done.1  So,  an 
order  removing  a  pauper's  wife  from  one  parish  to  another  is 
conclusive  in  respect  to  the  husband's  settlement,  and  bars  an 
order  fixing  his  settlement  in  a  different  parish.2  And  if  the 
settlement  of  a  pauper  follows  that  of  his  father,  an  order  fix- 
ing the  latter 's  place  of  settlement  is  conclusive  with  respect 
to  the  settlement  of  the  former.3  The  question  before  two  jus- 
tices of  the  peace  being  the  lawful  place  of  settlement  of  two 
un emancipated  pauper  children,  it  was  answered  by  determin- 
ing that  they  were  the  legitimate  issue  of  William  and  Esther 
Gould,  that  is  that  they  were  lawfully  married  and  the  children 
born  afterwards,  and  that  William  Gould,  the  father,  was  set- 
tled in  the  township  of  Hartington,  and  an  order  was  made, 
settling  the  children  in  that  township.  A  question  concerning 
the  settlement  of  Esther,  the  mother,  coming  up  afterwards,  it 
was  held  that  the  former  order  settling  the  children  was  con- 
clusive that  her  settlement  was  in  that  township,  because  it 
was  one  of  the  matters  there  in  issue  and  determined.  The 
court  said  :  "The  question  then  is,  whether  the  judgment 
concludes  not  merely  the  point  actually  decided,  but  the  matter 
which  it  was  necessary  to  decide,  and  which  was  actually  de- 
cided, as  the  groundwork  of  the  decision  itself,  though  not 
then  directly  the  point  at  issue.  And  we  think  it  does  con- 
clude to  that  extent.  It  is  unnecessary  now  to  rely  on  the 
judgment  having  been  in  rem;  for  it  was  a  judgment  between 
the  same  parties.  The  matters  which  are  cardinal  in  the  pres- 
ent litigation  can  not  now  be  disputed  without  asserting  that 
the  decision  upon  them  in  the  former  case  was  erroneous."4 

So,  in  an  earlier  case,  the  question  being  the  lawful  place  of 
settlement  of  an  unemancipated  pauper  child,  the  court,  by 
Lord  Denman,  C.  J.,  said:  "The  judgment  of  the  court  of 
quarter  sessions,  upon  the  former  appeal,  decided  directly  the 

1.  Nympsfield    v.    Woodchester,    2  3.  Rex  v.  Catterall,  6  Maule  &  S.  83. 
Strange  1172  (A.  D.  1743).  4.  Regina    v.    Hartington,    Middle 

2.  Rex  v.  Towcester,  4  Douglas  240.  Quarter,  4  El.  &  Bl.  (82  E.  C.  L.)  780, 
Accord,  Rex  v.  Rudgeley,  8  T.  R.  620.  704— opinion  by  Coleridge,  J. 
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settlement  of  the  persons  included  in  the  order ;  and  this,  being 
a  judgment  in  rem,  was  conclusive,  not  only  between  the  par- 
ties, but  against  all  the  world.  In  order  to  arrive  at  this  judg- 
ment, as  to  so  much  of  it  as  affected  the  wife  and  children,  it 
was  necessary  for  the  court,  and  within  its  competence,  to  ex- 
amine into  and  determine  both  the  fact  and  legality  of  the 
marriage.  And,  although  the  last  mentioned  matter  being 
only  incidentally  within  the  cognizance  of  a  temporal  court,  it 
might  have  seemed,  according  to  the  judgment  delivered  by  De 
Grey,  C.  J.,  in  the  House  of  Lords,  on  the  trial  of  the  Duchess 
of  Kingston,  that  the  order  was  no  evidence  with  regard  to  it 
in  any  future  proceeding,  yet  numerous  cases  have  decided  that 
orders  of  removal,  unappealed  against  or  confirmed  on  appeal, 
are  not  only  evidence,  but  conclusive,  as  to  all  the  facts  men- 
tioned in  them  and  which  are  necessary  steps  to  the  decision. 
Marriage  and  the  legitimacy  of  children  are  among  the  facts  as 
to  which  this  rule  has  been  upheld ;  and  it  has  been  extended 
to  the  case  of  a  child  emancipated  at  the  date  of  the  order."1 
These  English  cases  were  followed  in  New  Jersey,  where  it  was 
held  that  an  order  removing  a  pauper  from  town  A  to  town  B, 
bars  town  B  from  removing  him  to  town  C,  although  that  is, 
in  fact,  the  town  lawfully  subject  to  the  burden.2  A  different 
view  is  taken  in  Connecticut,  where  it  was  decided  that  if  town 
A  sues  town  B  to  recover  for  supplies  furnished  a  pauper,  a  re- 
covery does  not  bar  B  from  subsequently  recovering  from  town 
C  for  his  support.  The  court  said  that  such  a  proceeding,  al- 
though it  fixes  the  settlement  of  the  pauper  as  between  the  ad- 
versary towns,  is  not  in  rem  and  does  not  bind  the  world  ;  that 
the  pauper  is  not  a  party,  and  no  notice  is  given  to  any  one 
except  the  defendant  town.3  And  a  later  case  held  that  the 
judgment  was  not  admissible  as  evidence  tending  to  prove  that 
the  settlement  of  the  pauper  was  in  town  B.4 

§  521.    In  rem — Vessel  acquitted. — If  a  vessel  is  captured 

1.  Regina  v.  Wye,  7  Ad.  &xEl.  761,  3.  Town  of  Bethlehem  v.  Town  of 
769  (34  E.  C.  L.  399,  403).  Watertown,47Conn.  237. 

2.  Township  of  Little  Falls  v.  Town-  4.  Town  of  Bethlehem  ».  Town  of 
ship  of   Bernards,  44  N.  J.  Law  (15  Watertown,  51  Conn.  490,  494. 
Yroom)  621,  623. 
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and  libeled  as  prize  upon  the  ground  of  being  engaged  in  an 
illegal  voyage,  an  acquittal  establishes  the  legality  of  the  voy- 
age as  against  subsequent  captors.1  So,  if  a  vessel  is  seized  as 
forfeited  for  a  violation  of  the  neutrality  laws,  an  acquittal  is 
conclusive  that  it  was  not  so  engaged,  in  an  action  by  the  own- 
ers, against  those  seizing  it,  for  a  conversion.2 

§  522.  In  rem — Vessel  condemned — Insurers,  how  affected. — 

If  the  owner  of  a  vessel  has  it  insured  and  warrants  it  to  be 
neutral,  it  is  held  in  New  York,3  Virginia1  and  by  the  courts 
of  the  United  States,5  that  a  condemnation  by  a  foreign  prize 
court  as  enemy's  property  does  not  conclusively  establish  a 
breach  of  the  warranty,  in  an  action  by  the  owner  upon  the  in- 
surance policy,  while  the  contrary  is  maintained  in  Connecti- 
cut,6 Louisiana,7  Massachusetts,8  South  Carolina9  and  England.10 
But  in  South  Carolina  a  distinction  has  been  drawn  thus  : 
The  sentence  of  a  foreign  court  of  admiralty  is  conclusive  only 
of  those  matters  which  it  positively  and  clearly  decides  ;  and, 
therefore,  a  condemnation  as  good  and  lawful  prize,  without 
stating  any  reasons,  does  not  falsify  the  warranty  of  neutrality 
in  an  insurance  policy,  because  it  may  have  been  rendered  on 
grounds  other  than  that  it  was  enemy's  property."  So,  if  a 
vessel  is  libeled  in  a  foreign  court  of  admiralty  as  the  property  of 
an  enemy,  and  condemned  for  a  breach  of  blockade,12  or  for 
matters  not  put  in  issue  by  the  pleadings,13  the  owner  will  not 
be  concluded  in  a  suit  on  the  policy. 

1.  Bennet,  1  Dodson,  175,  180.  6.  Brown  v.  Union  Ins.  Co.,  4  Day 

2.  Gelston  v.  Hoyt,  3  Wheaton  (15     179  (4  Am.  D.  204). 

IT.  S.)  246,  320.     See  §518,  supra.  7.  Cucullu  v.  Louisiana  Ins.  Co.,  5 

3.  Vandenheuvel   v.  United    Insur-  Martin  N.  S.  464  (16  Am.  D.  199). 
ance  Co.,  2  Caine's  Cases  217 ;  Goix  v.  8.  Baxter  v.  New  England  Ins.  Co., 
Low,  2  Johns.  Cases  480;   New  York  6  Mass.  277  (4  Am.  D.  125). 
Firemen  Ins.  Co.  v.  De  Wolf,  2  Cowen  9.  Walton  v.   Bethune,   2    Brevard 
56 ;  Ocean  Ins.  Co.  v.  Francis,  2  Wend.  453  (4  Am.  D.  597) . 

64.  10.  Bolton  v.  Gladstone,  5  East  155 

4.  Bourke  v.  Granberry,  Gilmer  (21     (A.  D.  1804). 

Va.)  16  (9  Am.  D.  589).  11.  Bailey  v.  South  Carolina  Ins. Co., 

5.  Lambert  v.  Smith,  1  Cranch  C.  C.     3  Brevard  354. 

361.  12.  Blacklock  v.  Stewart,  2  Bay  363. 

13.  Williamson  v.  Tunno,  2  Bay  388. 
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Collision. — The  supreme  courts  of  Massachusetts1  and 
South  Carolina2  hold  that,  if  an  insurance  policy  covers  dam- 
ages done  to  another  vessel  by  collision,  a  decree  determining 
their  amount  binds  the  insurance  company,  although  it  had  no 
notice  of  the  suit.  But  in  a  federal  circuit  court  a  somewhat 
different  view  was  taken.  Thus,  a  vessel  being  insured  against 
perils  by  sea,  another  vessel  collided  with  and  damaged  her, 
for  which  the  owner  recovered  in  a  foreign  admiralty  court. 
He  then  sued  the  insurance  company,  alleging,  among  other 
things,  the  recovery  in  admiralty,  but  that  he  did  not  obtain 
all  his  damages  and  praying  for  the  remainder.  It  was  held 
that  that  recovery  was  no  bar,  because  there  was  no  privity  be- 
tween the  owner  of  the  colliding  ship  and  the  insurance  com- 
pany.3 

Unseaworthy. — A  decree  condemning  a  vessel  in  a  federal 
admiralty  court  as  unseaworthy  at  the  commencement  of  the 
voyage,  upon  a  libel  filed  by  the  passengers,  does  not  establish 
that  fact  in  a  suit  in  Louisiana  between  the  owner  and  the  in- 
surers.4 

Indian  cases. — Chand  on  Res  Judicata,  §  201,  says  :  "  201. 
What  judgments  were  considered  to  be  in  rem  in  British 
India. — Lord  Justice  Turner,  in  delivering  the  judgment  of 
their  lordships  of  the  privy  council  in  Katama  Natchiar  v.  Ra- 
jah of  Shivagunga,5  said  :  '  That  a  judgment  is  not  a  judg- 
ment in  rem,  because,  in  a  suit  by  A  for  the  recovery  of  an  es- 
tate from  B,  it  has  determined  an  issue  raised  concerning  the 
status  of  a  particular  person  or  family. '  So  also  a  decree  declar- 
ing a  patta  to  be  a  forgery  was  held  not  to  be  a  judgment  in  rem.6 
In  Kanhya  Loll  v.  Radha  Churn,7  Sir  Barnes  Peacock  in  de- 
livering the  judgment  of  a  full  bench  of  the  Calcutta  high  court, 
said  :  'I  concur  with  him  (Mr.  Justice  Holloway)  entirely  in 
the  conclusion  at  which  he  arrived,  namely,  that  a  decision  by 

1.  Thwing   v."  Great  "Western  Ins.        4.  Marks"  v.    Nashville  Marine  and 
Co.,  Ill  Mass.  93,  109.  Fire  Ins.  Co.,  6  La.  Ann.  126. 

2.  Street  v.  Augusta  Ins.  and  Bank-        5.  9  Madras  I.  A.  605. 

ing  Co.,  12  Rich.  Law  13.  6.  Gungadhur      v.     Umasoondery, 

3.  Dunham    v.    N.  E.  Mutual  Ins.     Bombay  L.  R.  Suppl.  Vol.  F.  B.  672. 
Co.,  1  Lowell  fc53.  7.  7  W.  R.  SdV , 
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a  competent  court  that  a  Hindu  family  was  joint  and  undivid- 
ed, or  upon  a  question  of  legitimacy,  adoption,  partibility  of 
property,  rule  of  descent  in  a  particular  family,  or  upon  any 
other  question  of  the  same  nature  in  a  suit  inter  partes,  or,  more 
correctly  speaking,  in  an  action  in  personam,  is  not  a  judgment 
in  rem  nor  binding  upon  strangers,  or,  in  other  words,  upon 
persons  who  were  neither  parties  to  the  suit  nor  privies.  I 
would  go  further,  and  say  that  a  decree  in  such  a  case  is  not, 
and  ought  not  to  be,  admissible  at  all  as  evidence  against 
strangers.  *  *  *  It  is  unnecessary  to  consider  the  princi- 
ple upon  which  grants  of  probate  and  of  letters  of  administra- 
tion have  been  held  to  be  conclusive  upon  third  parties.  It 
would  throw  no  light  upon  the  present  question,  and  the  In- 
dian Succession  Act,  No.  10,  of  1865,  section  242,  points  out 
expressly  the  effect  which  they  are  to  have  over  property,  and 
the  extent  to  which  they  are  to  be  conclusive.  *  *  *  If  a 
judgment,  in  a  suit  between  A  and  B,  that  certain  property  for 
which  the  suit  was  brought  belonged  to  A  as  the  adopted  son 
of  C,  were  a  judgment  in  rem  and  conclusive  against  strangers 
as  to  the  fact  and  validity  of  the  adoption,  the  greatest  injus- 
tice might  be  caused.  For  instance,  suppose  that  a  Hindu, 
one  of  four  brothers,  should  be  entitled  to  a  large  zamindaree, 
yielding  an  annual  profit  of  two  lacs  of  rupees,  and  also  of  a 
small  piece  of  land  in  a  distant  zamindaree;  that,  upon  his 
death  without  issue  and  without  leaving  a  widow,  surviving 
brothers  as  his  heirs  should  enter  into  possession  and  sell  the 
small  piece  of  land,  and  that  afterwards  a  person  claiming  to 
be  the  adopted  son  of  the  deceased  brother  should  sue  the  pur- 
chaser in  the  munsif's  court  to  recover  the  land  so  sold  upon 
the  ground  that  he,  being  the  heir  by  adoption,  the  brothers  of 
the  deceased  had  no  title  to  sell  it.  The  purchaser  might  be  a 
poor  man  without  the  means  of  procuring  or  paying  for  the 
attendance  of  the  necessary  witnesses,  or  of  making  a  proper 
defense  to  the  suit,  and  the  claimant  might  succeed,  without 
any  collusion,  in  establishing  the  alleged  adoption  and  recover 
the  land.  Moreover,  the  purchaser  might  not  have  the 
means  to  enable  him  to  appeal.     Now,  if  this  judgment  were 


1050  PARTIES,  PRIVIES    AND    STRANGERS. 

in  rem  and  conclusive  against  the  brothers  as  to  the  status 
created  by  the  alleged  adoption  in  a  suit  brought  against  them 
for  the  zamindaree,  they  would  have  no  means  of  defending 
their  possession,  however  clearly  they  might  be  able  to  prove 
that  there  was  no  foundation  whatever  in  support  of  the  claim 
of  adoption.  Assume  that  in  the  munsif 's  court  the  purchaser 
was  perfectly  honest  and  bona  fide,  and  that  that  court  was  one 
of  competent  jurisdiction,  having  regard  to  the  situation  and 
value  of  the  property,  and  that  the  judgment  was  a  decree 
in  rem  :  There  would  be  no  means  of  getting  rid  of  the 
decree  of  the  munsif,  and  thus  his  decree  in  a  suit  for 
land  within  his  competency  would  finally  and  conclusively 
determine  the  title  to  the  zamindaree  against  persons  who 
might  never  even  have  heard  of  the  suit  whilst  it  was  go- 
ing on.  There  is  no  ground  upon  which  it  could  be  held  that 
the  decree  in  such  a  case  would  be  admissible  merely  as  prima 
facie  evidence.  It  must  either  be  conclusive  as  a  judgment  in 
rem,  or  fall  within  the  general  rule,  and  not  be  admissible  at  all 
upon  the  question  of  adoption.  If  it  could  be  admitted  as  even 
prima  facie  evidence,  it  might  work  the  greatest  injustice  by 
throwing  the  burthen  on  to  the  defendants,  and  compelling 
them  to  prove  a  negative,  namely,  that  the  claimant  had  not 
been  adopted,  and  this  probably  after  many  years  from  the 
time  at  which  the  adoption  is  alleged  to  have  been  made.  The 
fact  is  that  the  munsif,  in  such  a  case,  would  be  competent  to 
try  the  right  of  the  parties  to  the  land  claimed,  and  incident- 
ally to  determine  the  question  of  adoption.  But  he  would 
have  no  power  to  entertain  a  suit  merely  for  the  purpose  of 
determining  a  question  of  status.'  ': 

§  523.  Interested  person  aids  in  the  defense — Principle 
involved — (See  §  535,  infra). — If  one  who  has  an  interest  in 
an  issue  involved  in  litigation  between  others  openly  aids  in 
the  defense,  the  judgment  settling  that  issue  will  make  it  res 
judicata  between  him  and  the  plaintiff.1     Thus,  if  one  who  has 

1.  Worley    v.     Hineman,     6     Ind.     was  said  that  if  he  has  no  legal  right 
App.  240  (33  N.  E.  R.  260,  264).     In     to  control  the  case,  he  is  not  bound. 
AVilkie  v.  Howe,  27  Kan.  518,  523,  it 
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purchased  land  of  an  heir  employs  counsel,  who  appears  and 
aids  the  administrator,  by  his  consent,  in  defending  against  a 
claim,  the  judgment  of  allowance  bars  him  from  making 
further  defense  in  proceedings  by  the  administrator  to  sell  the 
land  to  pay  it.1 

A  taxpayer  having  brought  a  suit  against  the  auditor  and 
comptroller  of  a  city  to  restrain  them  from  paying  a  salary  to 
the  city  engineer,  and  the  latter,  by  permission  of  the  defend- 
ants, having  engaged  counsel  and  made  defense  in  their 
names,  it  was  held  that  a  decree  enjoining  the  defendants  from 
paying  the  salary  was  no  defense  to  a  mandamus  proceeding 
by  him  to  compel  them  to  pay  it,  because  he  was  a  necessary 
party  to  the  injunction  suit,  but  not  made  one,  and  claimed  noth- 
ing through  or  under  them.2  This  case  is  an  authority  that  if  one 
has  a  right  which  is  direct  and  substantive,  and  not  derivative, 
so  that  he  is  a  necessary  party  defendant,  he  will  not  be  bound 
by  the  judgment,  if  not  a  party,  notwithstanding  the  fact  that  he 
assumes  the  defense.  In  a  suit  against  the  bailee  of  property, 
if  the  bailor  takes  charge  of  and  manages  the  defense  by  vir- 
tue of  his  claim  to  the  title,  the  judgment  will  bind  him.3 

Aids  secretly. — A  person  having  been  sued  for  trespass  to 
land,  and  having  pleaded  that  the  freehold  was  in  a  church 

1.  Smith  v.  Gorham,  119  Ind.  436,  the  suit  was  to  pass  upon  his  rights, 
43S  (21  N.  E.  E.  1096).  he  should  have  been  made  a  party. 

2.  State,  ex  rel.  Kane,  v.  Johnson,  Hope  v.  Mayor,  etc.,  72  Ga.  246. 
(Mo.)  27  S.  W.  R.  399.  The  court  Samis  v.  King,  40  Conn.  298,  was  a 
said  :  "  The  relator  was  not  a  suit  by  injunction  to  restrain  the  pay- 
party  to  the  suit  by  Ransom  against  ment  of  a  salary  to  policemen  not 
the  relator  and  Gilmer,  nor  could  he  legally  appointed,  brought  against  the 
have  appealed  from  the  judgment,  clerk,  auditor,  and  treasurer  of  the 
The  mere  fact  that  he  employed  city,  but  the  city  itself  was  not  made 
attorneys  to  defend  that  suit,  who  a  party  defendant;  and  it  was  held 
participated  in  its  trial  and  the  exam-  that  it  was  not  enough  that  the  city 
ination  of  witnesses,  ought  not  to  assumed  the  defense  of  the  case 
estop  him  from  now  asserting  his  through  its  attorney;  that  the  city 
rights,  as  he  claims  nothing  by,  was  a  necessary  party;  and  that,  so 
through,  or  under  them.  While  long  as  it  did  not  appear  upon  the 
relator  might  have  become  a  party  record,  no  decree  could  be  passed 
defendant  to    that   suit   had  he   felt  against  it." 

so   inclined,    he    was    under    no   ob-        3.  Wood  v.  Ensel,  63  Mo.  193. 
ligations  to  do  so.     If  the  purpose  of 
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whose  agent  and  servant  he  was,  and  the  church  having  em- 
ployed the  counsel  who  appeared  for  the  defendant  and  con- 
tested  the  case,  a  judgment  for  the  plaintiff  does  not  bind  the 
church,  "because,  in  order  to  bind  one  not  a  party  of  record, 
by  a  former  judgment,  it  is  essential  that  he  should  have 
openly  intervened  in  the  former  suit,  assuming  its  direction 
and  control,  to  the  knowledge  of  the  opposite  party,  for  the 
prosecution  or  defense  of  some  interest  in  the  subject  of  the 
suit,  or  to  avert  a  liability  he  may  be  under  to  indemnify  the 
defendant  against  an  adverse  judgment."  1  The  same  princi- 
ple has  been  recognized  in  Minnesota:  Thus,  A  having  cut 
some  timber  which  B  carried  away,  he  sued  him  for  a  con- 
version. The  answer  of  B  was,  that  it  was  cut  on  the  land  of 
C,  at  whose  request  he  took  it.  Upon  the  trial,  C  was  a  wit- 
ness for  B,  and  secretly  employed  the  counsel  and  managed 
the  defense,  but  without  the  knowledge  of  A.  The  sole  ques- 
tion litigated  was  whether  A  or  C  owned  the  land  where  the 
timber  was  cut;  still  it  was  held  that  the  judgment  rendered 
against  A  did  not  conclude  that  question  as  between  him  and 
C,  because  he  did  not  know  that  C  was  in  a  position  to  be 
bound.2  And  if  A  sues  a  bank  for  wrongfully  paying  money 
to  B  and  is  defeated,  and  then  sues  B  for  receiving  it,  B  can 
not  show  that  he,  secretly,  and  without  the  knowledge  of  A, 
defended  the  bank  in  order  to  conclude  A  by  that  judgment. 
In  order  to  make  such  a  defense  thus  available  it  must  be  made 
openly  to  the  knowledge  of  the  other  party  and  for  the  protec- 
tion of  his  own  interests.8  But  if  the  person  primarily  liable 
defends  secretly  and  is  defeated,  his  rights  are  concluded. 
Thus,  if  A  conveys  land  to  B,  who  keeps  his  deed  a  secret  and 
remains  in  possession  as  the  ostensible  agent  of  A,  and  as  such 
agent  defends  an  action  of  ejectment  against  A,  he  will  be  con- 
cluded by  the  judgment.4 

1.  Central  Baptist  Church  and  So-  3.  Cannon  River  Manufacturers' 
ciety  v.  Manchester,  17  R.  I.  492  (23  Association  v.  Rogers,  42  Minn.  123 
Atl.R.  30).  (43  N.  W.  R.  792). 

2.  Schroeder  v.  Lahrman,  26  Minn.  4.  Hurd  v.  McClellan,  1  Colo.  App. 
87  (1  N.  W.  R.  801).     Followed,  La-  327  (29  Pac.  R.  181). 

croix  v.  Lyons,  33  Fed.  R.  437. 
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§  524.  Interested  person  aids  in  the  defense — Special  cases 
— (See  §  535,  infra). — A,  claiming  to  be  the  owner  of  goods  in 
the  possession  of  B,  induced  C  to  take  a  part  of  them,  for 
which  B  sued  C.  C's  answer  was  that  he  took  them  on  behalf 
of  A,  and  A  conducted  the  defense  and  defeated  the  action.  A 
then  sued  B  for  the  residue  of  the  goods,  and  it  was  decided 
that  the  former  adjudication  was  conclusive  in  his,  A's,  favor.1 
So,  if  the  seller  sues  the  buyer  of  goods  for  the  purchase-price, 
and  a  stranger,  claiming  to  own  them,  defends  the  suit  upon 
the  understanding  with  the  defendant  that  the  purchase-price 
shall  be  paid  to  him  if  the  defense  shall  be  successful,  he  will 
be  concluded  by  the  judgment.2 

A  sheriff  having  a  writ  of  attachment  in  favor  of  A  against 
B,  levied  it  on  goods  which  C  claimed.  The  sheriff  informed  A 
of  that  fact,  and  he,  to  induce  the  officer  to  proceed,  gave  him 
a  bond  to  protect  and  save  him  harmless,  and  he  sold  the 
goods.  C  sued  the  sheriff  for  trespass,  and  he  notified  A,  who 
made  defense.  C  recovered  a  judgment  for  $6,233,  which  the 
sheriff,  without  execution  issued,  satisfied  to  the  extent  of  $830, 
leaving  a  balance  unsatisfied  of  $5,403.  C  now  sued  A  as  a 
joint  trespasser,  and  indemnitor  who  had  defended  the  first  ac- 
tion, and  it  was  decided  that  the  former  judgment  was  conclu- 
sive against  A  for  the  $5,403  unsatisfied.3  So,  if  A  sues  B  for 
an  infringement  of  a  patent,  and  C,  having  an  interest  in  the 
matter,  contributes  money  for  the  purpose  of  employing  coun- 
sel and  carrying  on  the  defense,  under  a  contract  with  the  de- 
fendant, the  decree  rendered  will  bind  him  in  respect  to  the 
validity  of  the  patent  when  he  is  sued  by  A  for  an  infringe- 
ment.4 And  if  A,  B  and  C  are  joint  debtors  in  a  judgment 
which  C  pays,  and  then  sues  B  to  obtain  a  decree  that  he  and 
B  are  co-sureties  for  A,  and  that  one-half  of   the  judgment 

1.  Castle  v.  Noyes,  14  N.Y.  329,  331.    IT.  S.)   1,  18;    Murray  v.  Lovejoy,  2 

2.  Estelle  v.  Peacock,  48  Mich.  469    Clifford  191. 

(12  N.  W.  R.  659) .  Accord  as  to  own-  4.  Miller  v.  Liggett  &  Myers  Tobac- 
ership  of  notes  is  Stoddard  v.  Thomp-  co  Co.,  2  McCrary  375.  Accord,  Uni- 
son, 31  Iowa  80,  and  Bachelder  v.  ted  States,  etc.,  Co.  v.  Asbestos  Felt- 
Brown,  47  Mich.  366  (11  N.W.  R.  200).  ing  Co.,  18  Blatchford  310. 

3.  Lovejoy  v.  Murray,  3  Wall.  (70 
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should  be  kept  alive  for  his  benefit  against  B,  and  if  D,  having 
a  judgment  of  later  date  against  B,  appears  and  contests  the 
matter  for  his  own  benefit,  in  the  name  of  B,  the  decree  granting 
the  relief  prayed  for  by  C  conclusively  establishes  against  D  the 
validity  of  C's  claim  to  hold  the  half  of  A's  judgment,  and  its  pri- 
ority of  lien  against  the  land  of  B.1  One  Morrow  was  the  owner  of 
certain  land  and  conveyed  it  to  one  Gamble  ;  afterwards,  claim- 
ing that  he  was  an  infant  when  he  made  that  deed,  he  con- 
veyed to  Falls,  who  instigated  Morrow  to  trespass  upon  the 
land,  for  which  Gamble  sued  him.  Falls  aided  in  defending 
this  suit,  and  his  deed  was  read  in  evidence  for  some  purpose 
not  shown,  but  probably  to  show  that  Morrow  acted  under  his 
orders;  but  the  sole  question  tried  by  the  jury  was  whether  or 
not  Morrow  was  an  infant  when  he  conveyed  to  Gamble,  and 
their  verdict  was  that  he  was  not,  and  Gamble  recovered.  Falls 
now  sued  Gamble  for  the  possession  of  the  land  upon  the  theory 
that  his,  Gamble's,  deed  was  void  because  made  by  Morrow 
while  an  infant,  and  Gamble  contended  that  Falls  was  in 
privity  with  Morrow  in  the  trespass  suit  and  bound  because  he 
instigated  him  to  commit  it  and  aided  in  the  defense.  But  the 
court  held  that  he  was  not  a  privy,  and  not  bound,  and  likened 
him  to  one  who  conducts  a  suit  as  guardian  to  an  infant  who 
is  not  bound  personally.2  This  case  seems  to  me  to  be  un- 
sound. If  an  action  of  replevin  is  brought  against  an  agent 
who  pleads  property  in  his  principal,  to  which  the  plaintiff  re- 
plies property  in  himself,  and  on  the  trial  the  principal  makes 
defense,  a  judgment  for  the  plaintiff  is  conclusive  on  the  prin- 
cipal.3 

A  and  B,  being  husband  and  wife,  conveyed  the  husband's 
land  to  C,  who  reconveyed  to  B.  A,  the  husband,  then  con- 
veyed the  land  to  D,  as  trustee  for  E,  B  refusing  to  join  in  the 
conveyance.  She  filed  a  bill  against  D,  the  trustee,  to  cancel 
his  deed  as  a  cloud  on  her  title,  and  he  defended  as  trustee,  and 
E  also  made  defense  for  himself  through  D.     It  was  held  that 

1.  Montgomery  v.  Vickery,  110  Ind.        3.  McKinzie  v.  Baltimore  and  Ohio 
211,  213  (UN.  E.  R.  38).    '  R.  R.  Co.,  28  Md.  161,  173. 

2.  Falls  v.  Gamble,  66  N.  C.  455, 460. 
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a  decree  canceling  the  deed  barred  a  suit  by  E  to  set  aside  the 
conveyance  to  the  wife  as  a  fraud  upon  him.1 

Interested  persons  brought  in,  but  not  bound. — In  1835 
a  person  devised  a  tract  of  land  to  his  executor  in  trust  for  his 
slaves,  and  provided  that,  at  the  end  of  twenty  years,  they 
should  be  emancipated  and  the  land  divided  between  them,  un- 
less, by  misconduct,  they  should  forfeit  their  right  to  freedom, 
in  which  case  they  were  to  be  sold.  The  will  also  provided 
that,  in  case  of  the  death  of  the  executor,  the  court,  from 
among  several  persons  named,  should  appoint  a  representative 
to  act  in  his  stead.  A  codicil  provided  for  the  sale  of  the  land 
and  the  investment  of  its  proceeds  in  other  land,  subject  to  the 
same  trust.  The  executor  died,  and  the  court  duly  appointed 
an  administrator  with  the  will  annexed.  After  that,  in  1848, 
Kincaid  and  others  filed  a  bill  against  the  administrator  and 
others  for  an  adjustment  of  matters  relating  to  the  estate.  In 
1849  the  administrator,  by  a  petition  filed  in  this  cause  of  Kin- 
caid, obtained  an  order  to  sell  the  land  devised,  and  reported  a 
sale,  which  was  confirmed.  In  1853,  the  administrator,  by 
virtue  of  another  petition  filed  in  the  Kincaid  cause,  obtained 
an  order  to  sell  the  land  alleged  to  have  been  purchased  with 
the  proceeds  of  the  original  tract.  In  1849,  Kincaid  amended 
his  bill  and  sought  to  have  the  slaves  sold  for  misconduct, 
which  the  administrator  resisted,  and  it  was  refused.  But  after- 
wards the  administrator  himself  made  a  like  application,  which 
was  granted,  subject  to  the  right  of  the  slaves  to  contest  its  cor- 
rectness. In  none  of  the  proceedings  so  far  had  the  slaves 
been  parties  nor  represented.  Shortly  afterwards,  they,  by 
their  next  friend,  filed  a  bill  against  the  administrator  to  enjoin 
their  sale,  and,  in  1855,  this  was  done  and  their  emancipation 
decreed .  At  the  same  time  their  cause  was  consolidated  with  that 
of  Kincaid.  In  1857  a  decree  was  entered  in  the  consolidated 
case.  This  decree  vested  the  title  of  the  original  land  in  Ste- 
venson, the  purchaser,  and  gave  to  Sam  and  the  other  negroes 
suing,  the  proceeds  of  a  note  given  by  him  as  payment  of  their 
interest  in  the  land.     In  1865  the  negroes  brought  suit  to  quiet 

1.  Peterson  v.  Nehf,  80  111.  25. 
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their  title  to  the  original  tract  of  land,  alleging  that  it  had  been 
disposed  of  under  proceedings  to  which  they  were  not  parties, 
and  charging  fraud  and  collusion  in  the  sale.  A  plea  of  for- 
mer adjudication  was  relied  upon  as  a  defense.  But  it  was 
held  that,  as  they  never  were  parties  to  the  suit  by  Kincaid  in 
which  the  land  was  sold,  the  consolidation  of  their  suit  with 
his,  in  1855,  did  not  make  them  parties  to  it  so  as  to  bind  them 
by  the  decree  of  1857,  vesting  the  title  in  the  purchaser  and 
ordering  the  proceeds  to  be  paid  to  them ;  and  that  there  was 
no  pleading  in  either  of  the  causes  which  were  consolidated, 
making  any  issue  between  the  administrator  and  the  slaves  or 
the  purchaser  of  the  land  and  the  slaves,  in  respect  to  their 
title  to  the  land  in  controversy.1 

Interested  person  consents. — A  person  conveyed  land  ta 
his  two  sons  in  consideration  of  their  agreement  to  support 
himself  and  wife  for  life.  Afterwards,  he  having  been  adjudged 
insane,  his  guardian  brought  a  suit  against  the  sons  to  set  aside 
the  conveyance.  While  the  trial  was  proceeding,  a  compro- 
mise was  made  and  reduced  to  writing  (but  not  signed),  and 
entered  of  record,  which  provided,  among  other  things,  that 
the  two  sons  should  have  the  possession  and  use  of  the  land 
during  the  life  of  their  parents,  whom  they  were  to  support, 
and  that,  at  their  death,  each  of  the  sons  should  have  two- 
tenths  of  the  land,  and  each  of  the  six  daughters  should  have 
one-tenth,  and  that  each  of  the  sons  and  daughters  should, 
within  ninety  days,  execute  quit-claim  deeds  to  the  others,  so 
as  to  vest  in  them  the  title  accordingly;  and  that  the  sons, 
during  their  occupancy,  should  not  cut  timber  nor  commit 
waste.  Afterwards  five  of  the  six  daughters  and  the  guardian 
of  the  father  brought  a  suit  against  one  of  the  sons,  alleging 
that  he  had  purchased  the  interest  of  the  other  son,  and  that 
the  plaintiffs  had  prepared  and  tendered  deeds  to  him  to  con- 
vey their  interests,  as  required  by  the  decree,  and  had  demand- 
ed a  like  deed  of  him,  which  he  refused  to  execute  ;  and  that 
he  had  cut  timber  and  committed  waste,  and  threatened  to  do 
so  in  the  future,  to  their  irreparable  damage.     The  complaint, 

1.  Estill  v.  Deckerd,  4  Baxter   (Tenn.)  497,  513. 
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being  equitable  in  its  nature,  ought  to  have  been  in  one  para- 
graph, but  it  was  divided  into  four.  The  decision,  however, 
did  not  turn  on  this  point.  The  relief  sought  was  to  compel 
the  defendant  to  execute  a  deed  in  accordance  with  the  decree, 
and  to  restrain  the  further  commission  of  waste,  and  for  dam- 
ages. The  court  held  that  the  action  could  not  be  maintained, 
because  the  plaintiffs,  the  daughters,  were  not  parties  to  the 
former  case,  and  said  that  a  decree  in  favor  of  the  sons  would 
not  have  affected  their  rights.1  The  decision  seems  to  me  to 
be  unsound.  The  decree  having  been  entered  by  consent  was 
not  void  as  being  outside  of  the  issues,  according  to  a  prior 
decision  of  that  court  f  and  as  it  contained  provisions  for  the 
benefit  of  the  daughters,  their  acceptance  was  all  that  was 
necessary  to  make  it  binding  on  them.  If  the  written  memo- 
randum of  the  compromise  had  been  signed,  the  law  is  well 
settled  that  if  the  daughters  had  accepted  its  provisions  before 
the  parties  to  it  had  revoked  it,  they  could  have  enforced  their 
rights  under  it  in  such  a  suit  as  was  brought.3  And  I  am  un- 
able to  see  why  this  consent-decree,  which  the  daughters  ac- 
cepted, was  not  as  binding  as  an  executed  written  contract  of 
the  same  purport.  , 

Issue  different. — If  property  is  attached  upon  the  ground 
that  the  owner  has  disposed  of  it  with  intent  to  defraud  credi- 
tors, and  the  debtor  moves  to  have  the  property  released  because 
the  affidavit  is  not  true,  a  denial  of  the  motion,  after  a  hearing 
on  the  merits  in  which  the  person  who  received  it  takes  part, 
does  not  conclude  the  latter,  because  there  was  no  issue  as  to 
whether  or  not  he  knew  of  the  debtor's  fraudulent  intent  when 
he  received  the  property,  and  he  may  maintain  an  action  to 
recover  it.4  The  court  said:  "In  the  action  of  the  Lansing 
Lumber  Company  against  Sheldon,  the  defendant,  Sheldon, 
made  a  motion  to  discharge  the  property  attached.  Upon  the 
hearing  of  that  motion   the   plaintiff  in  this  action,  Thomas, 

1.  Maple  v.  Beach,  43  Ind.  51,  58.         406  (26  N.  E.  R.  563  and  28  N.  E.  R. 

2.  Fletcher  v.  Holmes,  25  Ind.  458,     75). 

463.  4.  Thomas    v.    Baker,  41  Kan.  350 

3.  Romaine  v.  Judson,  128  Ind.  403,     (21  Pac.  R.  252). 
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appeared  in  person  and  by  attorney,  and  aided  and  assisted  in 
the  management  and  conduct  of  the  trial  of  the  motion  to  dis- 
charge the  attachment.  The  judge  found  that  the  transfer  of 
the  lumber  from  Sheldon  to  Thomas  was  made  with  the  intent 
to  hinder,  delay,  and  defraud  the  creditors  of  Sheldon,  and  was 
fraudulent  and  void.  The  defendant  claims  that  the  plaintiff , 
Thomas,  by  his  appearance  at  the  hearing  of  the  motion  to  dis- 
charge the  property  from  attachment,  is  precluded  from  again 
litigating  the  question  of  the  validity  of  the  sale  from  Sheldon  to 
him,  and  that  the  judgment  on  the  motion  was  final,  being  unre- 
versed and  unappealed  from;  and  that,  although  the  controversy 
on  the  motion  was  not  nominally  between  the  same  parties,  yet 
Thomas,  as  the  vendee  of  Sheldon,  obtaining  all  the  interest  he 
had  in  the  property  by  virtue  of  the  sale,  can  not  now  claim  it 
to  be  valid,  after  it  has  been  adjudged  void  upon  the  hearing 
of  a  motion  at  which  he  appeared.  The  decision  of  Sheldon's 
amotion  to  discharge  the  attachment  had  reference  only  to  the 
transactions  of  Sheldon  so  far  as  they  concerned  this  property. 
The  judge  hearing  this  motion  found  that  the  sale  was  made  by 
Sheldon  for  the  purpose  of  hindering,  delaying,  and  defraud- 
ing his  creditors,  and  therefore  was  fraudulent  and  void.  That 
judgment  may  have  been  entirely  proper  and  correct;  we  must 
treat  it  so  at  least.  In  this  action  the  issue  to  be  tried  is  not 
only  whether  Sheldon  intended  to  defraud  his  creditors,  but 
whether  or  not  Thomas  knew  of  such  intention.  If  he  did  not, 
nor  knew  of  any  facts  that  would  have  led  to  such  knowledge, 
then  he  was  an  innocent  purchaser,  and  entitled  to  the  property 
in  controversy  as  against  the  Lansing  Lumber  Company  or  this 
defendant.  It  is  readily  seen  that  not  only  the  parties  are  dif- 
ferent in  this  action  from  those  in  the  motion,  but  that  the 
question  on  the  motion  is  not  the  one  to  be  decided  in  this  ac- 
tion. If  Thomas  appeared  and  participated  in  the  hearing  of 
the  motion,  it  could  have  been  only  for  the  purpose  raised 
under  the  issues  presented  by  it,  namely,  of  investigating 
whether  or  not  Sheldon  intended  to  hinder,  delay  and  defraud 
the  Lansing  Lumber  Company  in  the  collection  of  their  claims 
against  him,  and  he  would  not  be  bound  in  that  judgment  upon 
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a  question  that  could  not,  under  the  motion,  have  been  inves- 
tigated." 

Permission  to  aid  not  accepted. — If  the  court,  upon  an 
oral  request  of  a  person  interested  in  goods  attached,  gives  him 
leave  "to  appear  and  file  an  interplea,"  which  he  fails  to  do, 
the  judgment  will  not  conclude  him.1 

§  525.  Interested  person  aids  in  the  prosecution — Principle 
involved. — One  who  instigates  and  promotes  litigation  in  the 
name  of  another  for  his  own  benefit,  employs  counsel  and 
agrees  to  pay  costs  and  damages,8  or  simply  carries  on  such  a 
suit  for  his  own  benefit,3  will  be  bound  by  the  result.  But 
whether  or  not  he  must  so  act  openly,  to  the  knowledge  of  the 
defendant,  in  order  to  be  concluded,  as  laid  down  by  cases  cited 
in  the  last  section,  no  case  found  has  determined,  but  it  seems 
to  me  that  the  same  rule  should  apply.  If  one  who  is  not  a 
party,  but  is  interested  in  the  question  in  dispute,  files  a  brief 
on  appeal,  the  decision  adversely  to  his  contention  does  not 
bar  him  from  contesting  the  same  question  anew  in  a  suit  of 
his  own.4 

§  526.  Special  cases. — One  who  purchases  land  of  the  as- 
signee of  an  insolvent  and  claims  that  the  assignee  ought  to 
pay  the  taxes,  and  procures  the  county  treasurer  to  file  a  peti- 
tion in  the  insolvent  estate  to  compel  him  to  do  so,  and  fur- 
nishes counsel  to  manage  the  proceeding,  will  be  bound  by  the 
judgment  rendered  in  favor  of  the  assignee.5 

After  an  action  on  a  note  is  brought  by  the  assignee,  if  the 
assignor  takes  it  up  and  proceeds  with  the  action  in  the  name 
of  the  assignee,  he  will  be  bound  by  the  judgment.6  A  made  a 
bill  of  sale  of  a  watch  and  five  colts  to  B,  and  afterwards  sold 

1.  Carson    &    Eand  Lumber  Co.  v.     Favorite,  69  111.  457;  Hoyt  v.  Greene, 
Knapp,  Stout  &  Co.,  80  Iowa  617  (45    33  Mo.  App.  205,  211. 

N.  W.  R.  544).  4.  Stryker  v.  Goodnow,  123  U.   S. 

2.  Landis  v.  Hamilton,  77  Mo.  554,    527,  540. 

565.  5.  Burns  v.  Gavin,  118  Ind.  320  (20 

3.  Bennitt  v.  Wilmington  Star  Min-    N.  E.  R.  799). 

ing  Co.,  18  111.  App.  17,  21;  Cole  v.        6.  Linton  v.  Harris,  78  Ga.  265  (3 

S.  E.  R.  278). 
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the  colts  to  C.  A  then  requested  C  to  sue  B  for  the  colts  and 
agreed  to  save  him  harmless  in  the  suit.  C  sued  B,  as  re- 
quested, and  it  was  proved  that  the  bill  of  sale  from  A  to  B 
was  given  to  secure  a  debt  which  had  been  paid,  and  C  recov- 
ered. B  then  sued  A  for  the  watch,  and  it  was  held  that  the 
recovery  by  C  was  a  bar  because  A  and  C  were  privies.1 

If  a  lawyer,  who  by  virtue  of  a  deed,  has  an  interest  in  a 
tract  of  land,  commences  and  prosecutes  an  action  for  its  recov- 
ery in  the  names  of  the  record  owners,  and,  on  the  trial,  fur- 
nishes an  abstract  of  the  title  in  which  his  deed  is  omitted,  the 
judgment  for  the  defendant  will  bar  an  action  by  him  to  recover 
his  interest.2  The  court  said  :  "  One  who  prosecutes  a  suit  in 
the  name  of  another  to  establish  a  right  of  his  own  is  as  much 
bound  by  the  result  of  that  suit  as  he  would  be  if  he  were  a 
party  to  the  record.  As  the  appellant  in  this  cause  procured 
the  commencement  of  the  suit  in  the  circuit  court  of  the  United 
States  in  the  name  of  his  grantors,  filed  an  abstract  showing 
title  in  them,  and  prosecuted  the  suit  for  them  as  one  of  their 
attorneys,  and  thus  procured  a  final  judgment,  involving  the 
identical  matters  presented  in  this  suit,  we  think  he  should  not 
be  heard  to  say  now  that  he  is  not  bound  by  the  result  of  that 
litigation." 

A  conveyed  land  to  B,  which  was  in  the  possession  of  a  ten- 
ant, C.  He  refused  to  give  up  possession,  and  B  sued  him  be- 
fore a  justice  of  the  peace.  The  question  contested  was  whether 
or  not  the  lease  had  expired,  and  A  aided  B  and  testified  as  a 
witness.  A  recovery  by  B  was  held  to  bar  a  suit  by  C  against 
A  for  damages  caused  by  the  eviction,  upon  the  ground  that  A 
would  have  been  bound  by  a  contrary  decision.3  So,  if  the 
grantor  of  land  assists  the  grantee  in  a  contest  over  the  boun- 
dary line  between  him  and  an  adjacent  proprietor,  a  judgment 
in  favor  of  the  grantee  may  be  taken  advantage  of  by  the 
grantor  in  a  subsequent  action  by  him  against  the  original  de- 
fendant.4    A,  being  indebted  to  B  on  a  note  and  an  account, 

1.  Bush  v.   Knox,   5  Thompson   &  3.  Sobey  v.  Beiler,  28  Iowa  323. 
Cook  130.  4.  McNamee  v.  Morel  and,  2(3  Iowa 

2.  Roby  v.  Eggers,  130  Ind.  415,  424  96,  111. 
(29  N.  E.  R.  365). 
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executed  to  him  a  bond  for  the  amount  of  both  and  secured  it 
by  a  mortgage.  B  transferred  the  note  to  C,  who  sued  A  upon 
it.  His  defense  was  that  the  bond  and  mortgage  had  been  ex- 
ecuted in  payment  of  the  note  and  account,  and  not  as  col- 
lateral security  for  them.  B,  as  warrantor  of  the  validity  of 
the  note,  was  notified  of  the  suit  and  testified  as  a  witness,  and 
there  was  a  verdict  and  judgment  in  favor  of  C.  B  then  sued 
A  on  the  account,  and  it  was  held  that  he  was  barred  from 
making  the  same  defense  because  B  and  C  were  in  privity.1  If 
A  pledges  a  note  to  B  and  then  sues  upon  it  and  B  aids  him  by 
enabling  him  to  produce  it  upon  the  trial,  a  judgment  in  favor 
of  the  maker  will  bar  a  suit  by  B.2  If  a  judgment  defendant 
induces  the  replevin  bail  to  commence  a  suit  to  cancel  the  judg- 
ment upon  the  ground  that  it  had  been  satisfied  by  the  recep- 
tion of  personal  property  and  carries  it  on  at  his  own  expense,  an 
adverse  judgment  precludes  him  from  prosecuting  the  same  cause 
anew  in  his  own  name.3  So,  if  one  residuary  legatee  procures 
another  to  bring  a  suit  to  contest  alleged  gifts  made  by  the  tes- 
tator in  his  lifetime  and  furnishes  the  counsel  who  manage  the 
suit,  a  decree  for  the  defendant  is  evidence  for  him  in  a  suit 
brought  by  the  managing  legatee  to  set  aside  the  same  gifts.4 
If  the  president  of  a  bank  procures  a  judgment  for  it  on  a 
note,  that  bars  a  suit  by  him  upon  the  same  instrument.5 

The  court  said  :  "Our  jurisprudence  has  uniformly  recog- 
nized and  enforced  the  wise  and  salutary  doctrine,  which  firmly 
binds  a  party  to  his  judicial  declarations  and  forbids  him  from 
subsequently  contradicting  his  statements  thus  made." 

§  527.  Joint  debtors,  including  partners — Judgment  against 
one. — It  is  a  rule  of  the  common  law  that  a  joint  cause  of  ac- 
tion upon  contract  against  several  persons  is  a  single  one. 
Hence,  as  one  is  not  allowed  to  divide  such  a  cause  into  several, 

1.  Bissick  v.  McKenzie,  4  Daly  265.  4.  Dictum     in     Buckingham's    Ap- 

2.  St.  Paul  National  Bank  v.  Can-  peal,  60  Conn.  143  (22  Atl.  R.  509). 
non,  46  Minn.  95  (48  N.  W.  R.  526,  24  5.  Folger    v.    Palmer,  35  La.  Ann. 
Am.  St.  R.  189).  814. 

3.  Palmer  v.  Hayes,  112  Ind.  289, 
292  (13  N.  E.  R.  882). 
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a  recovery  against  one  joint  debtor,1  or  partner,2  bars  an  action 
against  the  others.  The  reason  generally  given  is,  that  the 
cause  is  merged  in  another  of  a  higher  nature,  the  same  as  an 
account  is  merged  in  a  bond.  This  rule  has  been  discarded  by 
the  courts  in  South  Carolina,3  and  statutes  in  Colorado,  Iowa, 
Mississippi  and  Texas  permit  the  plaintiff  to  omit  any  joint 
debtor,  or  to  dismiss  as  to  him  if  he  is  not  served  with  process, 
and  to  proceed  against  him  by  a  new  action.4 

Dead. — If  one  joint  debtor  is  dead,  the  creditor  may  proceed 
by  separate  suits  in  Indiana  against  the  survivors  and  the  es- 
tate of  the  deceased  one.5  But  in  Pennsylvania,  if  one  dies 
pending  the  suit,  his  estate  is  discharged  by  a  judgment  taken 
against  the  survivors.6 

Husband  and  wife. — If  a  husband  and  wife  execute  a  note 
for  property  sold  to  her,  a  judgment  against  him  on  the  note  is 
no  bar  to  a  suit  against  her  to  subject  her  separate  estate  to  its 
payment,   because   she  is  not  liable  to  a  personal  judgment; 

Hoare,  13  M. 


1.  Brady  v.  Reynolds,  13  Cal.  31; 
Ferrall  v.  Bradford,  2  Fla.  508  (50 
Am.  D.  293) ;  Warm  v.  McNulty,  7 
111.  (2  Gilman)  355;  Thompson  v. 
Emmet,  15  111.  415;  Moore  v.  Rogers, 
19  111.  347;  Mitchell  v.  Brewster,  28 
111.  163;  People,  use  of  Miller,  v. 
Harrison,  82  111.  84 ;  Taylor  v.  Clay- 
pool,  5  Blackford  557;  Archer  v.  Hei- 
man,  21  Ind.  29 ;  Root  v.  Dill,  38  Ind. 
169;  Holman  v.  Langtree,  40  Ind. 
349;  Kennard  v.  Carter,  64  Ind.  31; 
Ward  v.  Johnson,  13  Mass.  148;  Gibbs 
v.  Bryant,  1  Pick.  (18  Mass.)  118; 
Kingsley  v.  Davis,  104  Mass.  178; 
Benson  v.  Paine,  17  How.  Pr.  407; 
Suydam  v.  Barber,  18  X.  Y.  468  (75 
Am.  D.  254) ;  Smith  r.  Black,  9  Serg. 
&  R.  142  (11  Am.  D.  686)  ;  Brown  v. 
Johnson,  13  Gratt.  (54  Va.)  644,  650; 
Lauer  v.  Bandow,  48  Wis.  638  (4  N. 
W.  R.  774) ;  Trafton  v.  United  States, 
3  Story  646,  649;  Mason  v.  Eldred,  6 
Wall.  "(73  U.  S.  231),  overruling 
Sheehy  v.  Mandeville,  6  Cranch  (9 
U.  S.)  253;    Sessions  v.  Johnson,  95 


U.  S.  347,  34S;  King  v. 
&  W.  494. 

2.  Wann  v.  McNulty,  7  111.  (2  Gil- 
man)  355  (43  Am.  D.  58) ;  Nicklaus 
v.  Roach,  3  Ind.  78;  North  v.  Mudge, 
13  Iowa  496  (81  Am.  D.  441) ;  Scott  v. 
Colmesnil,  7  J.  J.  Marsh.  (30  Ky.)  416; 
Candee  v.  Clark,  2  Mich.  255;  Mc- 
Master  v.  Vernon,  3  Duer  249 ;  Rob- 
ertson v.  Smith,  18  Johns.  459;  Sloo 
v.  Lea,  18  O.  279,  305;  Hollowed  v. 
MacDonell,  8  IT.  C.  C.  P.  21. 

3.  Collins  v.  Lemasters,  1  Bailey 
Law  348  (21  Am.  D.  469)— a  joint 
debtor;  Union  Bank  v.  Hodges,  11 
Rich.  Law  4S0 — a  partner. 

4.  Hamill  v.  Ward.  14  Colo.  277  (23 
Pac.  R.  330)  ;  Citizens'  Savings  Bank 
v.  Oleson,  47  Iowa  492;  Scharff  v. 
Noble,  67  Miss.  143  (6  S.  R.  843); 
Wooters  v.  Smith,  56  Tex.  198,  205. 

5.  Devol  v.  Halstead,  16  Ind.  287, 
289. 

6.  Finney  v.  Cochran,  1  Watts  & 
Serg.  112  (37  Am.  D   450). 
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hence,  the  rule  in  reference  to  suing  one  joint  obligor  does  not 
apply.1  _    . 

Out  of  jurisdiction. — If  one  joint  debtor  is  outside  of  the 
territorial  jurisdiction  of  the  court  so  that  personal  service  of 
process  can  not  be  made  upon  him,  the  American  cases  hold 
that  he  will  not  be  discharged  by  a  recovery  against  the  resi- 
dents,2 while  one  Canadian  decision  is  to  the  contrary.3  This 
case,  in  my  opinion,  is  wrong.  It  compels  the  creditor  to  lose 
his  claim  without  fault  on  his  part. 

Partners. — If  partners  in  New  York  give  a  note  payable 
there,  and  then  one  removes  to  Missouri  and  the  other  to 
Louisiana,  a  judgment  against  the  one  in  the  latter  state  is  no 
bar  to  an  action  against  the  other  in  the  former.4  So,  a  con- 
fession of  judgment  by  one  partner  bars  a  suit  against  the 
others.5  And  in  Kentucky,6  Maryland,7  Pennsylvania8  and 
England,9  it  is  held  that  a  recovery  against  the  ostensible  part- 
ners bars  a  suit  against  a  dormant  or  secret  one  afterwards  dis- 
covered. But  these  cases  seem  to  me  to  be  unsound.  They 
sacrifice  a  substantial  right  to  a  technicality  which  has  no 
merit.  But  as  a  question  of  strict  logic,  they  are  wrong.  The 
ignorance  of  the  creditor  in  respect  to  the  existence  of  the 
secret  partner  gives  a  different  premise  to  start  from,  and 
therefore  a  different  conclusion  ought  to  be  reached.  The  doc- 
trine of  merger  upon  which  these  decisions  are  based,  is  with- 
out merit,  and  to  bar  a  substantial  right  by  an  imaginary  one 
in  order  to  uphold  a  supposed  rule  of  logic,  tends  to  bring  the 
courts  into  disrepute. 

1.  Avery  v.  Vansickle,  35  0.  St.  270,        4.  Wiley  v.  Holmes,  28  Mo.  286  (75 
274.  Am.  D.  126). 

2.  Cox    v.    Maddux,    72  Ind.   206 ;        5.  Moran   v.   Vredenburgk,  Hill  & 
Merriman  v.  Barker,  121  Ind.  74  (22    Denio  392. 

N.  E.  R.  992)  ;    Dennett  v.  Chick,  2  6.  Nichols    v.    Burton,  5  Bush  (68 

Me.  (2  Greenl.)  191  (11  Am.  D.  59) ;  Ky.)  320. 

Rand  v.  Nutter,   56  Me.  339;  Wiley  v.  7.  Moale  v.  Hollins,  11  Gill  &  J.  11 

Holmes,  28  Mo.  286  (75  Am.  D.  126)  ;  (33  Am.  D.  684). 

Olcott  v.  Little,  9  N.  H.  259  (32  Am.  8.  Smith  v.  Black,  9  Serg.  &  R.  142 

D.  357) ;  Yoho  v.  McGovern,  42  O.  St.  (11  Am.  D.  686). 

11,  15.  9.  Kendall    v.    Hamilton,   L.  R.  4 

3.  Harris  v.  Dunn,  18  U.  C.  Q.  B.  App.   Cases    504  —  a  suit   in    equity 
352.  against  a  partner  afterwards  discov-1 

ered. 
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Set  aside  as  to  one.  —  Although  a  judgment  rendered 
against  one  of  several  joint  debtors  in  an  action  against  him 
alone,  bars  an  action  against  the  others,  this  rule  does  not 
apply  to  a  case  in  which  two  are  sued  and  a  judgment  taken 
by  default  against  both,  which  is  then  set  aside  as  to  one  on 
his  motion ;  and  in  such  a  case,  he  can  not  show  as  a  defense 
the  judgment  which  stands  against  his  co-debtor.1 

Indian  cases. — Chand  on  Res  Judicata,  section  293,  says : 
"293.  Bar  for  jointness  applies  to  joint  contracts  in 
British  India. — The  propriety  of  the  application  of  this  doc- 
trine in  this  country  has  been  much  doubted,  and  eminent 
judges  have  expressed  their  apprehensions  as  to  its  being  pro- 
ductive of  hardship  here.2  The  doctrine  has,  however,  been 
adopted,  and  the  decision  in  King  v.  Hoare  is  judicially  recog- 

law,  the  extinguishment  of  his  cause 
of  action  by  the  recovery  of  a  judg- 
ment against  only  a  part  of  his  joint 
debtors  is  presumed  to  be  intended 
by  him,  because  the  result  of  his  own 
act.  Now,  this  plaintiff  did  not  elect 
to  proceed  to  judgment  against  Adams 
alone.  Adams  and  Young  were  parties 
defendant,  and  a  joint  judgment  was 
rendered  against  them.  And  the  re- 
citals in  the  judgment  indicate  that 
the  plaintiff  was,  at  the  time  of  its  en- 
try, entitled  to  judgment  against 
both.  Subsequently,  it  is  true,  the 
judgment  was  vacated  as  to  Young, 
and  he  was  let  in  to  answer.  But 
this  was  not  on  plaintiff's  motion. 
On  the  contrary,  he  opposed  it. 
He  insisted  on  the  right  to  retain 
his  judgment  against  both,  and  the 
determination  of  tthe  court  to  open  it 
as  to  one,  and  let  him  in  to  contest 
his  liability,  can  not  be  deemed  an 
election  by  the  plaintiff  to  extinguish 
the  cause  of  action  which  the  court  by 
its  order  said  the  defaulting  defend- 
ant might  litigate." 

2.  Hemendro  Coomar  v.  Rajendro- 
lall,  Indian  L.  E.  3  Calcutta  363. 


1.  Heckemann  v.  Young,  134  N.Y. 
170  (31  N.  E.  R.  513,  30  Am.  St.  R. 
655).  The  court  said:  "In  Suydam 
v.  Barber,  18  N.  Y.  468,  the  court,  in 
assigning  a  reason  for  the  rule  that  a 
judgment  against  one  of  several  joint 
debtors  obtained  in  an  action  against 
him  alone,  is  a  bar  to  an  action  against 
the  others,  said:  '  It  is  held  to  be  a 
bar  upon  the  ground  that  by  the  re- 
covery of  the  judgment  the  promise  or 
cause  of  action  as  to  the  party  sued 
has  been  merged  and  extinguished  in 
the  judgment  by  operation  of  law,  at 
the  instance  and  by  the  act  of  the 
creditor.'  Having  but  one  debt,  al- 
though two  or  more  persons  may  be 
jointly  liable  for  it,  the  creditor  has 
but  one  cause  of  action,  which  he  is 
not  permitted  to  split  up  into  as  many 
different  actions  as  there  are  joint 
debtors.  Having  but  one  cause  of  ac- 
tion, if  he  prosecute  that  to  judgment 
against  less  than  the  whole  number  of 
joint  debtors,  he  is  deemed  to  have 
intended  to  waive  his  right  to  proceed 
against  the  others.  The  idea  of  elec- 
tion by  the  ci*editor  is  necessarily  in- 
volved.    Being  presumed  to  know  the 


JOINT    DEBTORS.  10G5 

nized  as  a  binding  authority  even  by  the  highest  courts  in  this 
country,  at  least  in  cases  falling  within  the  original  jurisdic- 
tion of  the  presidency  high  court." 

§  528.  Joint  debtors  including  partners — Judgment  in  favor 
of  one. — If  one  joint  debtor  defeats  the  case  on  the  merits,  that 
will  bar  an  action  against  the  others.1  But  if  two  partners 
are  sued  on  a  note,  and  service  made  on  one  only,  who  defeats 
the  action  on  the  merits,  this  is  no  defense  to  a  suit  against  the 
other  partner  because  he  would  not  have  been  bound  if  the 
judgment  had  gone  the  other  way.2 

So,  if  a  decree  compelling  the  specific  performance  of  a  con- 
tract between  the  plaintiff  and  three  railway  companies  to  fur- 
nish him  a  switch,  is  reversed  upon  the  appeal  of  one  of  the 
companies,  it  does  not  remain  res  judicata  as  to  the  other  two, 
because  it  takes  the  joint  action  of  all  three  to  make  the  switch.3 

§  529.  Joint  owners  or  plaintiffs — One  defeated. — A  decree 
refusing  to  enjoin  a  joint  judgment  against  two  at  the  suit  of 
both  of  them,  is  no  bar  to  a  suit  by  one  of  them  to  enjoin  the 
same  judgment  upon  grounds  personal  to  himself.4  Nor  is  a 
judgment  defeating  A  and  B  in  their  suit  against  C  a  defense 
to  a  suit  on  the  same  claim  by  A  alone  against  C.5  If  a 
chattel  belonging  to  two  joint  owners  is  injured,  and  one  of 
them  sues  alone,  he  has  the  right  to  recover  his  share  of  the 
damage  ;  and  a  judgment  against  him,  even  though  occasioned 
by  an  erroneous  instruction  of  the  court,  will  preclude  him  from 
joining  with  the  other  owner  in  a  new  action  to  recover  for 
the  injury.6 

§  530.   Joint  and  several,  or  several,  debtors. — If  an  obli- 

1.  Hunt  u.Terril,  7  J.  J.  Marsh.  (30    cago  R.  Co.  v.  Reno,  123  111.  273  (14 
Ky.)  67;  French  v.  Neal,  24  Pick.  (41     N.  E.  R.  195). 

Mass.)  55,  61;    Lenoir  v.  Moore,  61  4.  Bilsland  v.  McManomy,  82  Ind. 

Miss.   400;    Reynolds  v.   Pittsburgh,  139. 

Cincinnati  &  St.  Louis  Ry.  Co.,  29  O.  5.  Kitson  v.  Hillabold,  95  Ind.  136, 

St.  602;  Spencer  v.  Dearth,  43  Vt.  98,  139. 

114 — an  award.  6.  Brizendine  v.   Frankfort  Bridge 

2.  McClelland  v.  Ridgeway,  12  Ala.  Co.,  2  B.  Mon.  (41  Ky.)  32  (36  Am. 
482,485.  D.  587). 

3.  Pittsburgh,  Fort  Wayne  and  Chi- 


10GG  PARTIES,   PRIVIES    AND    STRANGERS. 

gation  is  either  joint  and  several  or  simply  several,  each  obli- 
gor may  be  sued  in  a  separate  action,  and  an  unsatisfied  judg- 
ment against  one  is  no  bar  to  a  suit  against  another.1  Thus, 
a  recovery  by  an  indorsee  against  the  indorser  of  a  note,  is  no 
bar  to  a  suit  against  the  maker.2  Nor  does  a  recovery  by  a  ven- 
dee of  land  upon  the  covenants  of  his  immediate  grantor  estop 
him  from  suing  a  remote  grantor.3  Of  course,  a  satisfied 
judgment  in  any  such  case  prevents  further  suits.4  But  in 
South  Carolina,  a  judgment  against  one  joint  and  several  maker 
of  a  note  for  less  than  the  amount  due  (by  mistake),  although 
paid,  is  no  bar  to  an  action  against  the  other  maker  for  the 
residue.5  The  recovery  in  one  such  action  can  not  be  used  as 
evidence  to  maintain  another.6  And  the  failure  of  the  plain- 
tiff to  recover  in  a  suit  against  one  surety  on  a  several  note,  is 
no  defense  to  a  suit  against  the  other  surety,  unless  he  can  prove 
that  the  judgment  was  rendered  on  a  defense  based  on  the 
fact  that  no  cause  of  action  ever  existed  or  that  it  had  been 
extinguished.7  But  a  judgment  in  favor  of  two  obligors,  in  a 
joint  and  several  contract,  will  bar  an  action  against  one  alone.8 
In  Iowa,  where  all  notes  are  made  several  by  statute,  if  several 
defendants  are  sued  on  a  note,  and  one  of  them,  at  his  request, 
is  accorded  a  separate  trial,  he  can  not  use  the  record  in  the 
case  against  the  others  as  a  former  adjudication,  because  he  is  a 
stranger  to  it.9 

§  531.   Joint  wrong-doers — Satisfied  judgment  against  one. 

— A  judgment  against  one  wrong-doer  which  is  paid  or  satisfied, 

1.  Morrison  v.  Fishel,  64  Ind.  177;  ter,  5  Hun  (12  X.  Y.  Supr.)  162; 
McClure  v.  McClure,  65  Ind.  482,  486 ;  Railroad  Company  v.  National  Bank, 
Giles  v.  Canary,  99  Ind.  116;  Harlan    .102  TJ.  S.  14,  21. 

v.  Berry,  4  G.  Greene  (Iowa)  212 ;  Gil-  3.  McClure  v.  McClure,  65  Ind.  4S2, 

man  v.   Foote,   22  Iowa   560;    Arm-  486. 

strong  v.  Prewitt,  5  Mo.  476  (32  Am.  4.  First  National  Bank  v.   Indian- 

D.  338) ;  Russell  &  Erwin  Mfg.  Co.  v.  apolis  Piano  Mfg.  Co.,  45  Ind.  5. 

Carpenter,  5  Hun   (12  X.  Y.  Supr.)  5.  Day  v.  Hill,  2  Spears'  Law  628 

162;  Clinton  Bank  v.  Hart,  5  O.  St.  (42  Am.  D.  390). 

33;  Treasurers  v.  Oswald,  2  Bailey's  6.  McCormick  v.  Grundy  County,  24 

Law  214 ;  Treasurers  v.  Bates,  2  Bail-  Iowa  382. 

ey's  Law  362;  Railroad  Company  v.  7.  Hill  v.  Morse,  61  Me.  541. 

National  Bank,  102  U.  S.  14,  21.  8.  Mann  v.  Edwards,  34  Ill.App.  473. 

2.  Morrison  v.  Fishel,  64  Ind.  177;  9.  Eikenberry  r.  Edwards,  71  Iowa 
Russell  &  Erwin  Mfg.  Co.  v.  Carpen-  82  (32  X.  W.  R.  183). 
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will  bar  an  action  against  the  others.1  In  an  early  case  in  In- 
diana the  rule  was  laid  down  thus  :  "The  injured  party,  if 
he  choose,  may  sue  several  joint  trespassers  separately,  and 
prosecute  each  suit  to  a  final  judgment,  but  there  he  must  stop 
and  elect  against  whom  he  will  take  his  execution.  *  *  * 
He  can  not  have  two  separate  executions.  Hence,  a  final  judg- 
ment and  an  execution,  or  an  order  for  an  execution,  against 
one  of  several  joint  trespassers,  is  a  discharge  of  all  the  oth- 
ers." If  two  separate  actions  are  brought  against  two  joint 
wrong-doers,  a  recovery  and  satisfaction  in  one  bars  further 
prosecution  of  the  other,  and  the  defendant  is  entitled  to  costs.3 
So,  a  recovery  and  satisfaction  for  false  imprisonment,  against 
the  plaintiff  in  a  writ,  bars  an  action  against  the  officer  who 
served  the  writ.4  If  one  joint  wrong-doer  is  sued  and  answers 
that  the  plaintiff  has  settled  in  full  wTith  the  other,  and  the  re- 
ply is  that  the  settlement  was  obtained  by  fraud,  a  rejoinder 
that  the  plaintiff  filed  a  bill  in  equity  to  set  aside  the  settle- 
ment for  fraud,  and  was  defeated  on  the  merits,  is  good.  The 
decree  being  conclusive  against  the  plaintiff  in  favor  of  the 
other  wrong-doer,  is  conclusive  in  favor  of  the  defendant,  al- 
though not  a  party.5  The  court  said  :  "  But,  again,  we  also 
think  that,  in  a  legal  sense,  the  defendant  is  here  claiming 
under  the  Pennsylvania  Company  by  reason  of  the  settlement 
in  question,  and  that  therefore  he  is,  in  this  respect,  in  privity 
with  that  company.  He  here  sets  up  the  act  of  that  company, 
and  claims  exemption  from  this  suit  through  it.  This  being 
his  status,  he  would  have  been  bound  by  the  decision  in  chan- 
cery if  the  decree  had  annulled  the  settlement  on  the  ground 
of  fraud;  for  it  is  obvious  he  could  not  have  set  up  such  an  in- 
validated settlement  as  a  bar  to  this  action.     This  being  so,  it 

1.  Allen  v.  Wheatley,  3  Blackford  332,  333.  Approved,  Fleming  v.  Mc- 
332;  Fleming  v.  McDonald,  50  Ind.  Donald,  50  Ind.  278  (19  Am.  R.  711). 
278  (19  Am.  R.  711) ;  Westbrook  v.  Accord,  White  v.  Philbrick,  5  Green- 
Mize,  35  Kan.  299  (10  Pac.  R.  881);  leaf  (5  Me.)  147  (17  Am.  D.  214). 
Mitchell  v.  Libbey,  33  Me.  74;  Savage  3.  Savage  v.  Stevens,  128  Mass.  254. 
v.  Stevens,  128  Mass.  254;  Luce  v.  4.  Luce  v.  Dexter,  135  Mass.  23. 
Dexter,  135  Mass.  23;  Smith  v.  Sin-  5.  Spurr  v.  North  Hudson  County 
gleton,  2  McMullan's  Law  184.  R.  Co.,  56  N.  J.  L.  346  (28  Atl.  R. 

2.  Allen   v.   Wheatly,   3   Blackford  582). 
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follows  that  there  is  plainly  no  want  of  mutuality  between 
these  litigants  in  the  estoppel  now  contesting." 

Partially  satisfied. — A  judgment  against  one  joint  wrong- 
doer, partially  satisfied,  does  not  bar  an  action  against  the 
others;  but  if  the  defendants  plead  the  first  judgment  in  bar,  it 
will  conclude  both  parties  as  to  the  measure  of  recovery.1 

§  532 .  Joint  wrong-doers — Unsatisfied  judgment  against  one. 

— An  unsatisfied  judgment  against  one  joint  wrong-doer  is  held  to 
be  no  bar  to  an  action  against  another,  in  Alabama,2  Connecticut,3 
Iowa,4  Kentucky,  Maryland,5  Massachusetts,6  Missouri,'  New 
York,8  Ohio,9  South  Carolina,10  Tennessee,11  Vermont,12  and  by  the 


1.  United  Society  of  Shakers  v.  Un- 
derwood, 11  Bush  (74  Ky.)  265  (21 
Am.  R.  214). 

2.  Spivey  v.  Morris,  18  Ala.  254  (52 
Am.  D.  224) ;  Blann  v.  Crocheron,  19 
Ala.  647(54  Am.  D.  203). 

3.  Sheldon  v.  Kibbe,  3  Conn.  214  (S 
Am.  D.  176). 

4.  Turner  v.  Hitchcock,  20  Iowa  310. 

5.  Elliott  v.  Porter,  5  Dana  (35  Ky.) 
299  (30  Am.  D.  689)  ;  Sharp  V.  Gray, 
5  B.  Mon.  (44  Ky.)  4;  Hepburn  v. 
Sewell,  5  Harris  &  J.  211  (9  Am.  D. 
512). 

6.  Elliott  v.  Hayden,  104  Mass.  180; 
Knight  v.  Nelson,  117  Mass.  458. 

7.  Page  v.  Freeman,  19  Mo.  421. 

8.  Livingston  v.  Bishop,  1  Johns. 
290;  Osterhout  v.  Roberts,  8  Cowen 
43;  Russell  v.  McCall,  141  N.  Y.  437 
(36  N.  E.  R.  498,  502).  The  court 
said:  "The  defendant  also  objects 
that  even  if  the  parties  were  all 
wrong-doers,  in  such  manner  as  to 
render  them  jointly  and  severally 
liable,  the  judgment  against  one  of 
them  is  a  bar  to  an  action  against 
all,  on  the  ground  that  pursuing 
one  of  the  parties  severally  is  an 
election  to  sever  the  joint  liability, 
and  that  it  can  not  be  revived. 
Counsel  cites  Sessions  v.  Johnson,  95 


U.  S.  347;  Daniel  Neg.  Inst.,  §1296; 
and  Story  Bills,  §  428— as  authority 
for  his  contention ;  and  he  urges  that 
this  is  a  matter  which  the  party  who 
has  not  before  been  sued  can  take  ad- 
vantage of,  because  the  plaintiff  has 
elected  a  different  remedy,  which 
operates  as  a  general  bar  to  the  main- 
tenance of  the  action.  The  principle 
claimed  is  applied  in  the  two  above- 
cited  works  upon  negotiable  paper  to 
contracts  of  a  joint  and  several  na- 
ture, while  in  Sessions  v.  Johnson 
the  court,  in  deciding  another  mat- 
ter, asserts  the  principle  that  a  party 
who  sued  any  one  of  several  wrong- 
doers, and  had  judgment,  could  not 
afterwards  seek  his  remedy  in  a 
joint  action,  because  the  prior  judg- 
ment against  one  was,  in  con- 
templation of  law,  an  election  on  his 

9.  Wright  v.  Lathrop,  2  O.  33  (15 
Am.  D.  529). 

10.  Hawkins  v.  Hatton,  1  Nott  &  Mo- 
Cord  318  (9  Am.  D.  700).  Contra, 
Rogers  v.  Moore,  Rice  60. 

11.  Knott  v.  Cunningham,  2  Sneed 
195. 

12.  Sanderson  v.  Caldwell,  2  Aiken 
195. 
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courts  of  the  United  States;1  while  the  contrary  is  maintained 
in  Rhode    Island,2   Pennsylvania,  s  Virginia4   and    England.5 


part  to  pursue  his  several  remedy.  If 
there  is  a  joint  and  several  contract, 
it  is  held  that  the  plaintiff  may  sue 
jointly  or  severally,  but  that  he  can  not 
do  both ;  and  the  pendency  of  one  suit 
may  be  pleaded  in  abatement  of  the 
other.  In  such  case  there  is,  it  is 
said,  an  election  as  to  which  character 
of  the  expi'essed  contractual  obliga- 
tion the  party  will  enforce.  Ex  parte 
Rowlandson,  3  P.  Wms.  405;  5  Rob. 
Pr.  823.  In  the  P.  Williams  case 
it  is  stated  in  a  note  that  if  three  are 
boundijointly  and  severally, the  obligee 
can  not  sue  two  of  them  jointly,  for  this 
is  suing  them  neither  jointly  nor  sever- 
ally. In  regard  to  the  liabilities  of 
joint  and  several  tort-feasors,  the  law 
is  not  so  clear.  I  think  there  is  a 
radical  difference  in  principle  between 
a  joint  and  several  obligation  evi- 
denced by  an  expressed  contract,  or 
arising  by  implication  from  the  facts 
proved,  and  a  joint  and  several  lia- 
bility on  the  part  of  several  tort- 
feasors. A  joint  and  several  obliga- 
tion, based  on  a  note,  bond,  or  other 
written  contract,  or  one  arising  out  of 
an  implied  contract,  is  a  well-known 
kind  of  obligation ;  and  its  legal 
meaning  had  come  to  be  that  each 
one  was  liable  to  a  separate  suit,  or 
that  all  were  liable  to  a  joint  suit, 
ami  in  no  other  way  could  tbey  be 
held.  This  was  part  of  the  obligation 
they  entered  into.  But  a  joint  and 
several  liability,  arising  out  of  a  par- 
ticular wrong  having  been  done  the 
plaintiff  by  several  wrong-doers, is  not 
so  precisely  limited.  Thus,  Cooley 
says  that  in  such  case  more  than  one, 
and  less  than  all,  may  be  sued. 
Cooley  on  Torts,  133.  And,  in  suing 
less  than  all,  it  is  not  an  election  to 
take  one  of  two  remedies  of  which  the 


defendants  have  by  their  contracts 
consented  to  give  the  plaintiff  his 
choice,  but  have  not  consented  to 
give  both.  It  is  more  like  the  pursuit 
of  certain  of  the  wrong-doers,  who  are 
in  any  event  liable ;  and,  if  unsuccess- 
ful in  obtaining  satisfaction,  the  right 
remains  to  pursue  others,  although  in 
each  case  the  defendants  chosen  may 
have  been  more  than  one  and  less  than 
all  the  wrong-doers, and  so  the  remedy 
may  have  been  strictly  neither  joint 
nor  several,  as  that  term  is  applied  to 
cases  of  joint  and  several  contractors. 
Hence,  when,  subsequent  to  the  first 
action,  the  plaintiff  commences  one 
against  all  of  the  wrong-doers,  he  has 
not  lost  the  right  to  maintain  it  by 
reason  of  an  election  to  waive  such  a 
remedy,  but  he  has  lost  it  only  as 
against  those  whom  he  has  already 
sued ;  and  he  has  lost  it  in  their  case 
only  for  the  reason  that  he  has  no 
right  to  vex  them  twice  for  the  same 
cause  of  action.  The  parties  who 
have  not  been  already  sued  can  not 
take  advantage  of  this  ground  as  a  de- 
fense on  their  part.  As  to  them,  the 
plaintiff  has  made  no  election  of  rem- 

1.  Collard  v.  Delaware,  F.  &  W. 
R.  Co.,  6  Fed.  R.  246 ;  American  Bell 
Telephone  Co.  v.  Albright,  32  Fed.  R. 
287;  Lovejoy  v.  Murray,  3  Wall.  (70 
U.  S.)  1,  17. 

2.  Hunt  v.  Bates,  7  R.  I.  217. 

3.  Floyd  v.  Brown,  1  Rawle  121 
(18  Am.  D.  602). 

4.  Wilkes  v.  Jackson,  2  Hen.  &  M. 
(12  Va.)  355. 

5.  Buckland  v.  Johnson,  15  C.  B. 
(80  E.  C.  L.)  145,  162;  Brinsmead  v. 
Harrison,  L.  R.  6  C.  P.  584— affirmed, 
L.  R.  7C.  P.  547. 
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Thus,  an  unsatisfied  judgment  against  an  officer  for  the  unlaw- 
ful attachment  of  goods,  is  no  bar  to  an  action  against  the  at- 
tachment-plaintiff for  their  conversion.1  So,  a  judgment  against 
an  agent  for  a  fraud  committed  by  him  within  the  scope  of  his 
agency,  being  wholly  unpaid,  is  no  defense  to  an  action  against 
the  principal  for  the  same  fraud.2  The  rule  applies  to  succes- 
sive wrong-doers.  Thus,  an  unsatisfied  judgment  against  A  for 
conversion  of  goods  is  no  bar  to  an  action  against  one  who 
purchases  them  from  him.3  If  a  person  converts  goods  and 
then  sells  them,  and  the  owner  recovers  a  judgment  in  replevin 
for  detention  and  damages  against  the  purchaser,  this,  if  there 
is  no  satisfaction  of  the  judgment,  does  not  prevent  an  action 
against  the  one  who  converted  and  sold.4  A  judgment  for 
plaintiff  in  trespass  de  bonis  asportatis,  without  satisfaction, 
passes  the  title  to  the  defendant  and  bars  an  action  against  an- 
other for  the  proceeds.6 

§  533.   Joint  wrong-doers — Who  are  and  who  are  not. — The 

simultaneous  illegal  seizure  of  property  on  different  writs  in 
favor  of  different  persons,  does  not  make  them  joint  trespassers, 
unless  there  was  concert  of  action  or  co-operation  between  them; 6 
but  it  is  held  in  Massachusetts,  that  if  a  debtor  is  wrongfully 
arrested  and  lodged  in  jail  by  an  officer  who  holds  nine  different 
writs  in  favor  of  as  many  different  persons,  who  acted  sepa- 
rately, without  concert,  and  without  knowing  that  they  were 

edies,  and  their  liability  remains  un-  conceivable  way,  nor  his  interests  nor 

affected.      I  think  the    objection  to  defenses  in  the  least  degree  jeopard- 

maintaining  the  joint  action  ought  to  ized." 

be  held  personal  to  the  one  who  has  1.  Knight  v.  Nelson,  117  Mass.  458. 

already  been  sued,  and  against  whom  2.  Maple    v.  Railroad  Company,  40 

judgment  has  already  been  obtained.  O.  St.  313  (48  Am.  R.  685). 

His  objection  is  pertinent.     He  has  3.  Spivey  v.  Morris,  18  Ala.  254  (52 

once  already  been  proceeded  against,  Am.   D.  224) ;   Sharp  v.  Gray,  5  B. 

and  judgment  has  gone  against  him,  Mon.  (44  Ky.)  4. 

and  he  ought  not  to  be  again  vexed  4.  McGee    v.   Overby,   12  Ark.    (7 

for  the  same  cause.     I  have  found  no  Eng.)  164. 

case  in  which  the  objection  has  been  5.  Floyd  v.  Browne,  1  Rawle  121  (18 

made  and  allowed  in  favor  of  a  de-  Am.  D.  602).     Accord,  Merrick's  Es- 

fendant  who    had  not    before    been  tate,  5  Watts  &  S.  9,  17. 

sued.    I  see  no  reason  why  it  should  6.  Eddy  v.  Howard,  23  Iowa  175. 

be.     He  has  not  been  harmed  in  any 
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employing  a  common  agent,  he  has  but  one  cause  of  action.1 
If  A  and  B,  severally,  without  concert,  wrongfully  seize 
the  goods  of  C  at  different  times  on  writs  of  attachment,  a  re- 
covery by  him  against  B  is  no  bar  to  an  action  against  A.2  In 
Texas,  if  several  persons  are  sued  jointly  and  severally  as 
wrong-doers,  and  the  plaintiff  recovers  judgment  against  one 
and  is  defeated  as  to  the  others,  a  new  trial  granted  to  the  de- 
feated defendant  is  a  new  trial  as  to  all,  and  the  others  can  not 
use  the  former  judgment  in  their  favor  as  a  bar.3 

§  534.  Legatees — Executor — (See  §  505,  supra). — An  early 
case  in  New  York  decides  that  if  a  suit  is  brought  by  one 
legatee  on  behalf  of  all  against  the  executor  and  the  residuary 
legatees,  the  decree  in  his  favor  enures  to  the  benefit  of  all  the 
legatees.4  But  a  later  case  holds  that  a  decree  made  upon  a 
bill  filed  by  a  legatee  on  behalf  of  himself  and  all  other  legatees 
who  might  come  in  is  not  conclusive  against  an  infant  legatee 
who  did  not  come  in.5  So,  in  case  there  are  two  claimants  to  a 
specific  legacy,  its  recovery  by  one  of  them,  in  a  suit  against  the 
executor  alone,  does  not  bind  the  other  claimant,  as  the  execu- 
tor is  a  mere  stakeholder  and  does  not  represent  him.  The  es- 
tate is  indifferent  in  the  matter. 6a 

Executor  acts  in  double  capacity. — If  the  estate  of  A  is 
entitled  to  a  legacy  from  the  estate  of  B,  and  C  is  the  represen- 
tative of  both  estates,  an  adjudication  construing  the  will  of  B 
in  a  suit  in  which  C  represents  the  latter  estate  as  plaintiff  and 
the  former  estate  as  defendant,  will  not  bind  the  legatees  of 
A's  estate,  as  they  ought  to  have  been  made  parties.7  See  §§ 
477-480,  supra. 

§  535.  Lessee  sued  and  defeated  by  stranger — Lessor,  how 
affected. — If  a  stranger  sues  a  tenant  or  lessee,  as  sole  defend- 

1.  Stone  v.  Dickinson,  5  Allen   (87  5.  Brower  v.  Bowers,  1  Abb.  Ct.  of 
Mass.)  29.  Appeals  214. 

2.  Torrey  v.  Schneider,  74  Tex.  116  6.  "Weeks  v.  Weeks,  16   Abb.  New 
(IIS.  W.  R.  1068).  Cases  143. 

3.  Gulf,   C.    &    S.    F.   Ry.    Co.    v.  7.  Fisher  v.  Banta,  66  N.  Y.   468, 
James,  73  Tex.  12  (10  S.  W.  R.  744) .  481. 

4.  McKenzie    v.    L'Amoureux,     11 
Barb.  516. 


1072  PARTIES,  PRIVIES    AND    STRANGERS. 

aut,  to  recover  possession  of  the  demised  premises,  a  recovery 
by  him,  in  case  the  landlord  or  lessor  does  not  aid  in  the  de- 
fense, will  be  no  evidence  for  him  in  a  new  action  between  him 
and  the  landlord  or  lessor  in  respect  to  the  right  of  possession 
or  the  title.1  It  is  sometimes  said  that  the  landlord  or  lessor 
is  not  bound  in  such  a  case  if  he  has  no  notice,  or  unless  he 
has  notice,  of  the  action.  But  such  language  is  misleading, 
as  it  implies  that  he  will  be  bound  if  he  does  have  notice,  which 
is  not  the  case.  Thus,  if  A  sues  B,  a  tenant  of  C,  in  ejectment, 
and  B  notifies  C  to  defend,  which  he  fails  to  do,  a  recovery  by 
A  is  no  evidence  in  his  favor  in  a  new  action  against  C  con- 
cerning the  title.2  So,  if  a  landlord  is  made  a  defendant  with 
his  tenant  in  an  action  of  ejectment,  and,  after  he  has  given 
evidence  to  support  his  title,  the  cause  is  dismissed  as  to  him, 
the  judgment  against  the  tenant  does  not  bar  the  landlord's 
title,  even  though  the  dismissal  was  erroneous.3 

Landlord  or  lessor  assumes  or  aids  in  the  defense — 
(See  §§  523,  524,  supra). — In  case  the  landlord  or  lessor  as- 
sumes or  aids  in  the  defense,  a  recovery  will  bar  his  right  of 

1.  Smith  v.  Gayle,  58  Ala.  600,  604;  the  result  of  that  litigation.  In 
Hawes  v.  Eucker,  94  Ala.  166  (10  S.  Oetgenu.  Ross,  47  111.  142,  it  was  said: 
R.  85)  ;  Chant  v.  Reynolds,  49  Cal.  'If  a  landlord  has  been  thus  notified 
213 ;  Altschul  v.  Polack,  55  Cal.  633 ;  by  his  tenant  or  otherwise  of  the 
Powers  v.  Scholtens,  79  Mich.  299  (44  pendency  of  the  suit,  and  has  an  op- 
N.  W.  R.  613) ;  Ainslie  v.  Mayor,  1  portunity  to  defend,  he  must  be  held 
Barb.  168 ;  Bennett  v.  Leach,  25  Hun  to  be  concluded  by  a  judgment  for  the 
(32  X.  Y.  Supr.)  178;  Read  v.  Allen,  plaintiff,  though  the  judgment  may 
56  Tex.  176,  180;  Read  v.  Allen,  58  have  been  only  against  the  tenant,  in 
Tex.  380;  Stout  v.  Taul,  71  Tex.  438  name."' 

(9  S.  W.  R.  329) ;   Kent    v.  Lasley,  It  seems  to  me  that  the  New  York 

48  Wis.  257  (4  N.  W.  R.  23).  case  is  right  and  the  Illinois  cases 

2.  Bennett  v.  Leach,  25  Hun  (32  N.  wrong.  If  the  tenant  notifies  the 
Y.  Supr.)  178.  A  contrary  view  seems  landlord,  he  will  be  bound  by  the 
to  obtain  in  Illinois.  Thus,  in  Thorn-  judgment  if  afterwards  sued  by  the 
sen  v.  McCormick,  136  111.  135  (26  N.  tenant  for  a  breach  of  the  covenants 
E.  R.  373,  374),  the  supreme  court  of  in  the  lease.  But  because  the  tenant 
that  state  said:  "If  a  landlord  has  has  a  right  against  the  landlord,  it 
timely  knowledge  of  the  suit  against  does  not  follow  that  the  stranger  who 
his  tenant,  and  opportunity  of  assert-  sued  the  tenant  has  the  same  right, 
ing  his  rights,  then,  whether  he  avails  He  is  not  in  privity  with  the  tenant, 
himself  of  such  opportunity  or  not,  3.  Altschul  v.  Polack,  55  Cal.  633. 
he  is  justly  and  equitably  bound  by 
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possession  or  title,  as  the  issue  may  be.1  It  is  held  in  Missouri 
and  South  Carolina,2  and  by  the  Supreme  Court  of  the  United 
States,3  that  the  judgment  in  such  a  case  is  only  prima  facie 
evidence  against  the  landlord  or  lessor.  A  Tennessee  statute 
provides  that  a  judgment  in  ejectment  shall  be  conclusive 
"upon  the  party  against  whom  it  shall  be  recovered."  Under 
that  statute  a  tenant  was  sued  in  ejectment,  and  his  landlord 
having  conducted  the  defense  and  having  been  defeated,  his 
title  was  held  not  to  be  barred  because  the  judgment  was  not 
against  him.4  This  was  certainly  a  very  strict  and  literal  con- 
struction of  the  statute.  The  Missouri  case  was  this :  In  an 
equitable  suit  to  divest  the  title  of  tenants,  the  fact  that  the 
landlord  employed  counsel  to  defend  was  held  not  to  bar  him 
from  showing,  in  a  subsequent  suit  for  mesne  profits,  that  the 
plaintiff,  before  his  suit  to  divest  title  was  brought,  had  con- 
veyed away  a  portion  of  his  interest,  as  the  decree  in  that  suit 
was  not  conclusive  on  the  landlord. 

United  States. — A  judgment  in  ejectment  against  an  agent 
or  tenant  of  the  United  States  does  not  bind  them,  because 
they  can  not  be  sued.5 

§  536.  Lessee  sues  stranger  and  is  defeated — Lessor,  how  af- 
fected (see  §§  572  to  585,  infra). — As  a  general  rule,  if  a  lessee 
or  tenant  sues  a  stranger  in  respect  to  the  demised  premises,  and 
the  lessor  or  landlord  takes  no  part  in  the  litigation,  his  rights 
will  not  be  affected  by  a  judgment  adverse  to  the  lessee.  Thus, 
if  a  tenant  brings  a  suit  to  enjoin  a  sale  of  the  premises  upon 
an  execution  against  the  landlord,6  or  to  restrain  a  village  from 

1.  Sampson  v.  Ohleyer,  22  Cal.  200 ;  App.  179 ;  Samuel  v.  Dinkins,  12  Rich. 
Wheelock  v.  Warschauer,  34  Cal.  265 ;  Law  172  (75  Am.  D.  729) . 
Valentine  v.   Mahoney,  37  Cal.  389;  3.  Chirac  v.  Reinecker,  2  Peters  (26 
Russell  v.  Mallon,  38  Cal.  259;    Mc-  U.  S.)  613,  622. 

Creery    v.    Everding,    54    Cal.     168;  4.  Boles     v.    Smith,    5    Sneed    (37 

Rodgersfl.  Bell,  53  Ga.  94;  Thomsen  Tenn.)  105. 

v.  McCormick,  136  111.  135  (26  N.  E.  5.  Carr  v.  United  States,  98  U.  S. 

R.  373) ;  Sevey  v.  Chick,  13  Me.  141;  433,  437. 

Van  Alstine  v.  McCarty,  51  Barb.  326,  6.  Wilson  v.   Brookshire,   126  Ind. 

333;    Waldron  v.   Mitchell,   13    New  497,  504  (25  N.  E.  R.  131).    The  court 

South  Wales  Law  163.  said:  "If  one  is  bound  to  protect  an- 

2.  Magwire    v.    Labeaume,   7    Mo.  other  from  liability,  he  is  concluded  by 

68 
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taking  them  for  a  street,1  a  dismissal  of  his  bill  on  the  merits  does 
not  affect  the  rights  of  the  landlord.     So,  if  a  tenant  in  pos- 


the  result  of  a  litigation  to  which  the 
other  is  a  party,  provided  he  had  no- 
tice of  the  litigation,  and  opportunity 
to  control  and  manage  it.  This  is  the 
doctrine  deduced  from  the  whole  cur- 
rent of  authority  on  this  subject.  The 
qualification,  however,  is  that,  if  it  is 
sought  to  make  the  judgment  an  es- 
toppel, the  litigation  must  have  been 
carried  on  without  fraud  or  collusion, 
and  conducted  in  a  reasonable  man- 
ner. Strong  v.  Phoenix  Ins.  Co.,  62  Mo. 
289.  Before  a  third  person,  not  a 
party  nor  privy  to  an  action,  can  be 
concluded  by  the  judgment,  it  must 
appear  that  his  title  or  interest  was  in- 
volved in  the  issue  tried,  and  he  must 
have  actually  conducted  or  controlled 
the  action  or  defense,  or  he  must  have 
occupied  such  a  relation  to  the  con- 
troversy as  that  it  became  his  duty, 
and  that  he  had  the  right,  upon  re- 
ceiving notice,  to  assume  control. 
One  must  either  control  the  pro- 
ceedings, or  he  must  have  had  the 
right  to  do  so,  before  he  can  be 
concluded  by  the  judgment.  A  third 
person  who  neither  appears  nor 
has  the  right  to  appear  and  pro- 
duce evidence,  or  cross-examine  wit- 
nesses, or  take  an  appeal,  in  case  an 
appeal  lies,  regardless  of  the  wishes 
of  the  party  on  the  record,  can  not  be 
regarded  as  a  party,  and  bound  by  the 
judgment.  The  facts  found  very  clear- 
ly show  that  the  Ladoga  Seminary  did 
not  take  charge  of,  and  conduct,  the 
previous  injunction  suit,  nor  did  it 
occupy  such  a  relation  to  the  contro- 
versy that  it  was  bound  to  appear  and 
assume  control  of  litigation  instituted 
by  the  Indiana  Central  Normal  Col- 
lege. A  landlord  is  not  bound  to  ap- 
pear and  prosecute  suits  instituted  by 
his  tenant,  even  though  he  may  have 


notice  of  the  action,  and  that  his  title 
is  brought  in  question.  The  party 
who  contests,  or  is  invited  to  contest 
this  title  with  the  tenant,  in  an  ac- 
tion instituted  by  the  latter,  may,  in 
a  proper  case,  require  the  landlord  to 
be  made  a  party,  so  that  the  latter 
may  be  concluded  by  the  judgment ; 
but  unless  the  landlord  is  admitted  as 
a  party,  upon  notice,  or  actually  as- 
sumes control  of  the  litigation,  he 
will  not  be  bound.  There  is  authority 
which  goes  much  further,  and  holds 
that  if  a  tenant  is  assisted  by  his  land- 
lord, on  a  trial  of  trespass  to  try  the 
title,  yet  the  latter  will  not  be  bound, 
unless  a  party  to  the  record,  on  the 
ground  that,  unless  he  is  a  party,  it 
can  not  appear  from  the  recovery 
against  the  tenant  that  the  landlord 
had  the  full  opportunity  for  defense 
he  would  have  had  if  he  had  been 
made  a  formal  party  to  the  record.  In 
Samuel  v.  Dinkins,  12  Rich.  Law  172, 
the  court  said:  'A  tenant,  as  a  privy 
in  estate,  will  be  concluded  by  the 
acts  of  his  landlord  prior  to  the  lease, 
and  by  a  recovery  had  against  his 
landlord  on  grounds  equivalent  to 
such  acts ;  but  the  landlord  claims  not 
under  the  tenant,  and  should  not  suf- 
fer for  his  default  or  weakness.  Al- 
though, as  in  his  case,  the  tenant  was 
assisted  on  the  trial  by  the  landlord, 
still,  if  the  landlord  was  no  party  on 
the  record,  it  can  not  appear  from  the 
recovery  against  the  tenant  that  the 
landlord  had  the  full  opportunify  for 
defense  which,  as  a  party,  he  would 
have  enjoyed.  If  it  could,  by  ex- 
trinsic evidence,  be  shown  that  the 
landlord's  efforts  were  in  no  way  im- 

1.  Orthwein  v.  Thomas,  —111.  —  (13 
N.  E.  R.  564). 
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session  of  a  house  brings  an  action  for  injuries  to  his  person 
and  property  caused  by  an  explosion  of  gas,  a  judgment  against 
him  on  the  merits,  is  no  bar  to  an  action  by  the  landlord  for 
an  injury  to  his  reversion  caused  by  the  same  explosion,  not- 
withstanding the  fact  that  he  will  be  defeated  by  the  negligence 
of  the  tenant,  and  that  the  same  evidence  will  support  both 
cases,  as  there  is  no  mutual  nor  successive  relationship  to  the 
same  rights  of  property  involved.1 

A  late  case  in  Maryland  was  this :  Telegraph  company  A, 
whose  charter  would  expire  in  1877,  holding  a  license  from  a  rail- 
road company  to  maintain  a  line  of  telegraph  upon  the  right 
of  way  of  the  railroad  ' '  so  long  as  it  should  exist  as  a  tele- 
graph company,"  leased  all  its  property  and  rights  to  telegraph 
company  B,  which  assigned  the  lease  to  telegraph  company  C. 
In  1868,  the  legislature  which  had  authorized  the  organization 
of  telegraph  company  A,  passed  an  act  allowing  it  to  be  rein- 
corporated, and,  when  its  charter  expired,  it  was  reincorporated 
under  this  act.  The  railroad  company  now  denied  the  right 
of  any  of  the  parties  to  maintain  further  a  line  of  telegraph 
on  its  right  of  way,  because  the  life  of  the  original  charter  of 
telegraph  company  A  had  expired,  and  because  it  had  ceased 
"to  exist  as  a  telegraph  company."  Telegraph  company  C 
brought  a  suit  against  the  railroad  company  in  a  federal  court 
to  enforce  the  original  contract,  upon  the  theory  that  telegraph 
company  A,  by  being  reincorporated,  had  not  ceased  "  to  exist 
as  a  telegraph  company  "  within  the  meaning  of  the  contract. 
Shortly  afterwards,  telegraph  company  A,  as  reincorporated, 
brought  a  suit  in  a  state  court  against  the  railroad  company 
upon  the  same  theory  to  enforce  the  original  contract.  The  suit 
in  the  federal  court  was  tried  first,  and  the  decision  being  adverse 

peded,  and  that  all  the  rights  of  offer-  lord  will  not  be  bound  by  the  result 

ing  testimony,  cross-examining,  and  of  a  suit  to  which  he  was  not  a  party 

fairly  presenting  his  title  were  exer-  on  the  record,  instituted  by  his  ten- 

cised  by  him,  still  he  would  not  have  ant,  unless    it  very   clearly  appears 

been    concluded.'      Chirac    v.    Rein-  that  the  action  was  instigated  by  him, 

ecker,   2    Pet.    613,   11    Wheat.    280.  and  that  he  conducted  and  controlled 

Without  intending  to  go  to  the  length  the  litigation  after  it  was  begun." 
indicated  in  the  extract  above,    we        1.  Bartlett  v.  Boston  Gaslight  Co.* 

unhesitatingly  declare    that  a  land-  122  Mass.  209,  216. 
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to  the  plaintiff,  telegraph  company  C,  it  was  decided  by  the  state 
court  that  that  decree  was  a  bar  to  further  proceedings  by  the 
reincorporated  telegraph  company  A,  because  it  was  in  privity 
with  the  plaintiff  in  the  other  suit.1  Upon  what  principle  a 
judgment  adverse  to  the  assignee  of  the  lessee  should  bind  the 
lessor  was  not  made  very  clear.  The  case  seems  to  me  to  be 
opposed  to  those  above  cited  and  to  be  unsound. 

§  537.  Lessor  and  lessee — Various  matters  of  privity  be- 
tween.— A  few  miscellaneous  matters,  which  seem  to  have  no 
j)lace  in  the  foregoing  sections,  are  considered  here. 

Assignee  of  lessor — Lessee. — If  the  defendant,  after  a 
contest,  is  adjudged  to  be  a  lessee  of  land,  he  can  not  deny 
that  relation  in  a  suit  with  the  plaintiff's  grantee.2 

Collateral  fact — Stranger's  judgment  against  lessee. — 
In  an  action  between  A  and  B  concerning  the  title  to  land,  B 
claimed  under  a  sheriff's  deed  conveying  it  as  the  property  of 
C,  and  A  claimed  under  an  acknowledgment  of  C  that  he  was 
in  possession  as  his  tenant.  The  judgment  in  favor  of  a  third 
person  against  C,  and  the  sheriff's  deed,  were  held  to  be  admis- 

1.  Western  Telegraph  Co.  v.  Balti-  these  plaintiffs,  by  their  answer  put 
more  and  Ohio  R.  R.  Co.,  69  Md.  211  in  issue  the  title  to  and  the  leasing  of 
(14  Atl.  R.  531).  the  premises,  as  well  as  the  other  al- 

2.  Bohn  v.  Hatch,  133  N.  Y.  64  (30  legations  of  the  petition  as  to  their 
Is.  E.  R.  659).  The  court  said:  "It  indebtedness  for  rent  and  of  their 
further  appears  that,  in  1875,  ten  years  holding  over  after  default.  The  final 
afterwards,  plaintiff  Bohn  took  a  order  of  the  municipal  court  was, 
lease  in  writing  of  the  premises  for  upon  appeal  to  the  superior  court, 
three  years  from  one  Clinton,  agree-  affirmed  there,  and  the  judgment  is 
ing  to  pay  an  annual  rental.  In  conclusive  upon  these  plaintiffs  as  to 
a  proceeding  in  the  Buffalo  muni-  the  defendant's  title.  They  claim 
cipal  court,  brought  by  this  defend-  the  right  to  attack  the  validity  of  the 
ant  and  another,  as  the  owners  of  the  judgment  on  the  ground  that  the 
property  in  fee  through  a  convey-  lease  was  void ;  but  the  dispute  over 
ance  of  Clinton's  title,  to  remove  the  lease,  and  all  questions  concern- 
these  plaintiffs  for  default  in  the  pay-  ing  its  validity,  ended,  as  to  these 
ment  of  rent,  a  judgment  was  had,  parties,  with  the  termination  of  the 
upon  issues  raised  and  tried,  which  litigation  by  the  judgment  of  affirm- 
established  the  lease  and  the  lessor's  ance  in  the  superior  court." 

title.    In  that  proceeding,  the  tenants, 
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sible  to  show  that  his  title  was  divested  at  the  time  he  acknowl- 
edged his  tenancy  to  A.1 

Lessee  has  notice  of  dispute  as  to  title. — If  there  is  a 
dispute  between  A  and  B  in  respect  to  the  ownership  of  ma- 
chinery, and  C,  with  knowledge  of  that  fact,  takes  a  lease  of 
it  from  A  and  obtains  its  possession,  he  will  be  bound  by  arbi- 
tration proceedings  subsequently  entered  into  between  A  and 
B  which  award  it  to  B,  although  he  has  no  notice  of  them.2 

Lessor's  judgment  against  lessee — Stranger  not  bound. 
— A  landlord  having  a  lien  for  rent  on  the  tenant's  crop,  and 
having  sued  another  for  its  conversion,  his  judgment  against 
the  tenant  for  rent  is  no  evidence  against  the  defendant  that 
the  rent  was  not  paid.3 

Mortgagee  of  assignee  of  lessee — Assignee  of  lessor. — 
If  an  assignee  of  a  lessee  mortgages  the  premises,  and  after- 
wards the  assignee  of  the  lessor  brings  ejectment  on  the  lease, 
and  the  mortgagee,  while  that  action  is  pending,  forecloses  his 
mortgage  against  the  maker  as  sole  defendant  and  causes  the 
premises  to  be  sold  to  a  stranger,  a  subsequent  recovery  by  the 
plaintiff  in  ejectment  bars  an  action  to  recover  the  premises  by 
the  purchaser  at  the  foreclosure  sale,  because  the  mortgagee  of 
the  assignee  of  the  lessee  is  a  privy  in  estate.4 

§  538.  Lienholders,  mortgagees,  occupants,  owners,  posses- 
sors, prior  purchasers,  or  tenants,  not  made  parties — (See 
§  586,  infra). — One  who  acquires  any  right,  title  or  interest  in 
property  is  in  privity  with  his  grantor  or  ancestor  in  respect  to 
all  prior  transactions  which  affect  it,  and  he  will  not  be  permit- 
ted to  prove  that  a  judgment  which  was  a  lien  upon  it  was  too 
large  by  reason  of  credits  omitted.5  But  in  regard  to  subsequent 
judicial  proceedings  against  his  grantor,  he  is  not  a  privy.6 

1.  Turpin  v.  Brannon,  3  McCord's  5.  Cook  v.  Parham,  63  Ala.  456,  461. 
Law  261.  6.  Hine  v.  K.  &  D.  M.  R.  Co.,  42 

2.  Sawyer  v.  McAdie,  70  Mich.  386  Iowa  636;  Tiffany  v.  Stewart,  60  Iowa 
(38  N.  W.  R.  292).  207    (14    N.   W.    R.    241);    Hume  v. 

3.  Griffith  v.  Gillum,  31  Mo.  App.  Franzen,  73   Iowa  25   (34  N.  W.  R. 
33.  490) ;  Bertrand  v.  Bingham,  13  Tex. 

4.  Bennett  v.  Couchman,  48  Barb.  266. 
73,  81. 
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Thus,  if  one  acquires  a  lien  on  property  by  an  attachment,1  or 
holds  an  encumbrance  of  any  kind,2  he  will  not  be  affected  by 
the  foreclosure  of  a  prior  lien  unless  he  is  made  a  party.  So, 
a  decree  foreclosing  a  mechanic's  lien  does  not  fix  its  amount 
nor  the  time  the  lien  accrued  as  against  another  lienholder 
who  was  not  a  party.3  And  if  A,  after  conveying  land  to  B, 
sues  his  grantor  on  the  covenants  in  his  deed,  the  judgment 
does  not  bind  B.4 

Mortgagee. — If  a  mortgagee  is  not  made  a  party  to  a  suit 
to  foreclose  a  prior  mortgage,  he  is  not  affected  by  the  decree.5 
In  other  words,  the  decree  is  void  as  to  him,  and  the  prior 
mortgage  stands  the  same  as  if  no  foreclosure  had  taken  place. 
So,  if  two  writs  of  attachment  are  levied  the  same  day  on  a 
stock  of  goods,  each  writ  taking  separate  parcels,  and  a  person 
holding  an  alleged  mortgage  intervenes  in  both  suits,  and  is 
defeated  in  one  upon  the  ground  that  the  mortgage  is  fraud- 
ulent, and  then  dismisses  his  intervening  petition  in  the  other, 
this  is  no  bar  to  an  action  by  hirn  against  the  plaintiffs  in  the 
latter  suit  for  a  conversion.6     A  prior  chattel  mortgagee  is  not 

1.  Young  v.  Stoutz,  74  Ala.  574;  in  this  action,  wherein  the  parties 
Carney  v.  Emmons,  9  Wis.  114.  are  not  the  same.    The  actions  were 

2.  Mills  v.  Traylor,  30  Tex.  7,  11.  distinct, havingnoconnectionwith  nor 

3.  Crosby  v.  Winter,  54  Iowa  652  relation  to  each  other.  The  levy  was 
(7  N.  W.  E.  89).  entirely  independent  of  that  made  in 

4.  Winslow  v.  Grindal,  2  Me.  64.  the    other    case,    and    the    property 

5.  Parker  v.  Moore,  59  N.  H.  454;  taken  different  from  that  taken  on 
Campbell  r.  Hall,  16  N.  Y.  575;  Keo-  the  writ  in  the  other  action.  As 
kuk  and  Western  E.  R.  v.  Missouri,  against  plaintiffs  in  each  action,  the 
152  U.  S.  301,  314.  taking  and  conversion  of  the  property 

6.  Woodward  v.  Jackson,  85  Iowa  by  the  defendant  Jackson  was  the 
432  (52  N.  W.  E.  35S).  The  court  ground  of  the  action.  Surely,  the 
said:  "The  plaintiffs  in  the  two  at-  plaintiffs  in  the  attachment  suits, 
tachment  suits  were  not  acting  to-  which  were  in  all  respects  independ- 
gether,  nor  in  any  wise  connected,  ent  of  each  other,  and  in  which  there 
nor  had  they  a  common  interest  in  was  no  community  of  interest  between 
the  actions  brought,  nor  in  the  goods  them,  would  not  be  jointly  liable  for 
taken  on  the  writs.  The  mere  fact  the  trespass,  if  any,  committed  by 
that  the  plaintiff  in  this  action  was  an  Jackson.  Each  taking  and  conver- 
intervener  in  the  other,  and  that  his  sion  was  a  distinct  act,  having  no  re- 
mortgage  in  the  federal  court  was  lation  to  the  other,  no  more  so  than  if 
held  void,  can  in  no  manner  be  con-  the  writs  had  issued  and  been  levied 
etrued  as  an  adjudication  of  his  rights  on  different   days.      It  will    be    ob- 
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affected  by  attachment  proceedings  concerning  the  property  if 
lie  is  not  a  party.1  So,  if  one  who  holds  a  mortgage  from  a 
fraudulent  vendee  is  not  made  a  party  to  a  suit  by  the  vendor 
to  cancel  the  deed  he  will  not  be  bound.2  After  the  execution 
of  a  mortgage  the  land  was  sold  for  taxes,  and  the  purchaser, 
after  obtaining  his  deed,  recovered  the  land  from  the  mort- 
gagor. The  mortgage  having  been  foreclosed  and  the  land  sold 
by  the  sheriff,  and  a  deed  made  by  him  to  the  purchaser,  the 
owner  of  the  tax-deed  brought  an  action  against  him  to  recover 
the  possession.  He  answered  that  the  tax-sale  was  void  by 
reason  of  a  fraudulent  combination  between  the  purchaser  and 
other  bidders.  The  plaintiff  replied  the  former  adjudication, 
by  which  he  recovered  the  property  from  the  mortgagor,  but 
this  was  held  bad,  because  the  mortgagee  was  not  in  privity 
with  the  mortgagor.  He  had  an  interest  in  the  property,  and 
was  not  bound  by  the  judgment,  because  not  made  a  party.3 
So,  a  decree  adverse  to  the  mortgagee,  in  a  suit  by  him  to  set 
aside  a  tax-deed,  does  not  bind  the  mortgagor  if  he  was  not  a 
party.4  A  executed  two  mortgages  to  B,  upon  the  same  con- 
sideration, covering  two  tracts  of  land,  and  then  conveyed  one 
of  the  tracts  to  C.  B  then  sued  A  to  foreclose  one  of  the  mort- 
gages, and  it  was  decided  to  be  usurious.  This  decision  was 
held  to  be  no  evidence  in  favor  of  C  to  show  usury  in  a  suit  by 
him  to  restrain  B  from  selling  under  a  power  in  the  mortgage.5 

Occupants. — A  judgment  in  ejectment  against  one  joint  oc- 
cupant of  land  does  not  bind  the  others  who  do  not  hold  un- 
der him.6 

Possession  of  goods. — A  Wisconsin  deputy  sheriff,  by  vir- 

served  that  this  is  not  a  case  of  sue-  (29  Pac.  R.  698) .     So,  a  mortgagee  of 

cessive    levies    on    the    same  goods,  chattels  is  not  bound  by  a  subsequent 

Nor  can  it  be    successfully   claimed  action   concerning  them  against  the 

that  the  evidence  in  one  case  would  mortgagor  alone.     Damm  v.  Mason, 

apply  in   the    other.      The    evidence  —  Mich.  —  (61  N.  W.  R.  3). 

would  show  that  different  goods  were  2.  Hewlett    v.    Pilcher,  85  Cal.  542 

taken  under  different  writs,  in  differ-  (24  Pac.  R.  781). 

ent  suits.    That  plaintiff's  rights  have  3.  Mathes  v.  Cover,  43  Iowa  512. 

not  been  adjudicated  in   the  former  4.  Shattuck    v.    Bascom,  105  N.  Y. 

action  seems  to  us  so  plain  as  not  to  39  (12  N.  E.  R.  283). 

require  argument."  5.  Bissell  v.  Kellogg,  65  N.  Y.  432. 

1.  Gleason  v.  Wilson,  48  Kan.  500  6.  Stokes  v.  Morrow,  54  Ga.  597. 
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tue  of  a  writ  of  attachment,  seized  some  logs  on  the  Wisconsin 
side  of  a  river  which  was  the  boundary  line  between  that  state 
and  Michigan.  A  third  person,  claiming  to  own  the  logs, 
caused  a  writ  of  replevin  for  them  to  issue  from  a  Michigan 
court,  in  which  the  deputy  sheriff  was  made  a  defendant  as  an 
individual  but  not  in  his  official  capacity,  and  was  served  with 
process  on  the  Michigan  side  of  the  river ;  but  before  the  suit 
was  commenced  he  had  turned  the  logs  over  to  the  sheriff,  who 
was  not  a  party,  from  whose  possession,  on  the  Michigan  side 
of  the  line,  they  were  taken  on  the  writ  of  replevin,  and  the 
plaintiff  in  that  suit  recovered  a  judgment  by  default.  The  Wis- 
consin sheriff  then  sued  the  plaintiff  in  the  Michigan  case  for 
conversion,  and  one  defense  was  that  the  judgment  in  replevin 
was  a  bar  against  the  sheriff  because  his  deputy  was  a  party, 
but  this  defense  was  ruled  out  because  the  sheriff  had  the  pos- 
session of  the  logs  when  the  suit  was  begun.1 

Prior  purchaser. — A  prior  purchaser  of  property,  if  not 
made  a  party,  is  not  affected  by  a  suit  in  attachment,2  nor  de- 
cree canceling  a  deed  of  trust,8  or  a  deed  of  his  land  as  a  for- 
gery,4 nor    by  the  foreclosure  of  a  prior  mortgage,5  nor  by  a 

1.  Geekie   v.  Kirby  Carpenter  Co., 
106  U.  S.  379,  389. 

2.  Vanbuskirk  v.  AVarren,  34  Barb. 


457. 

3.  Griffith  v.  Lovell,  26  Iowa  226— 
he  had  purchased  one  of  the  notes  se- 
cured. 

4.  Chase  v.  Kaynor,  78  Iowa  449 
(43  N.  W.  R.  269).  The  court  said: 
"But  defendants  claim  that  their  title 
is  paramount  to  plaintiff's  for  the 
reason  that  an  action  was  commenced 
by  Felt  in  1873,  wherein,  after  service 
by  publication,  a  decree  was  rendered 
declaring  the  deed  from  Felt  to 
Smith,  under  which  plaintiff  claims, 
to  be  void  for  the  reason  that  it  was 
not  executed  by  Felt,  but  was  a  forg- 
ery. That  action  wa*s  against  Smith 
and  his  grantee,  Burnett,  the  immedi- 
ate grantor  of  plaintiff,  and  notice 
thereof  was    served    by   publication. 


Plaintiff  was  not  a  party  to  that  ac- 
tion. He  had  acquired  the  title  two 
years  before  it  was  commenced.  The 
affidavit  required  by  the  statute,  to 
the  effect  that  service  can  not  be 
made  upon  the  defendants  within  the 
state,  was  not  made  and  filed.  The 
decree  in  the  action  brought  by  Felt 
does  not  defeat  plaintiff's  title,  for 
two  reasons:  (1)  Plaintiff,  who  held 
title  to  the  land,  was  not  made  a 
party  to  the  action.  Of  course  he  is 
bound  by  no  decree  entered  therein. 
But  counsel  say  that  his  grantor  was 
a  party,  and,  as  he  is  a  privy  to 
plaintiff,  the  latter  is  bound  by  the 

5.  Williams  v.  Terrell,  54  Ga.  462; 
Scates  v.  King,  110  111.  456;  Gage  v. 
McGregor,  61  N.  H.  47;  Manufactur- 
ing Co.  v.  Price,  4  S.  C.  338;  Wright 
o.  Wooters,  46  Tex.  380. 
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judgment  setting  off  dower.1  If  A  conveys  land  to  B,  and  C 
afterwards  sues  A  to  compel  him  to  make  a  deed,  a  dismissal 
of  C's  bill  on  general  demurrer  does  not  bar  him  from  contest- 
ing B's  title,  as  he  would  not  have  been  bound  by  a  decree  in 
C's  favor.2  So,  in  an  action  to  try  the  right  of  property,  a 
judgment  rendered  against  the  defendant  in  the  execution  after 
his  sale  to  the  claimant,  is  no  evidence  against  him  to  show 
an  indebtedness  prior  to  its  rendition.3 

Purchaser  at  sheriff's  sale. — A  husband  conveyed  prop- 
erty to  his  wife  in  payment  of  an  alleged  debt.  A  creditor  of 
his  sued  them,  and  in  that  suit  the  sale  was  canceled,  and  the 
debt  to  the  wife  fixed  at  a  smaller  sum,  for  which  she  was  ad- 
judged to  hold  a  mortgage  on  the  property  conveyed.  Then 
the  husband  conveyed  to  her  a  part  of  the  same  property  for 
that  sum.  She  afterwards  sued  him  and  recovered  a  larger  sum. 
In  the  meantime  a  portion  of  the  property  had  been  sold  on  the 
execution  of  the  creditor,  who  procured  the  first  sale  to  be  set 
aside.  The  wife  then  sued  this  purchaser  to  subject  the  prop- 
erty to  her  judgment,  and  contended  that  the  former  one  deter- 
mining the  amount  due  her  was  not  binding,  but  the  court  de- 
nied her  contention,  and  ruled  that  the  purchaser  stood  in  the 
shoes  of  the  creditor.4  So,  a  decree  dismissing  a  bill  by  a  re- 
ceiver to  enjoin  the  collection  of  taxes  is  no  bar  to  a  suit  for 
the  same  purpose  by  the  purchaser  of  the  property  under  a  deed 
of  trust,  if  he  does  not  claim  through  the  receiver.5 

Tax-Lienholder. — One  holding  a  lien  for  taxes  by  reason 

decree.  But  the  relation  of  a  privity  ors,  or  by  judgments  against  them, 
does  not  extend  backward  to  bind  a  done  and  rendered  after  they  con- 
grantee  by  acts  done  by  the  grantor  veyed  the  land." 

after  the  grant.     The  relation  of  priv-        1.  Barters   v.   Real   Estate  Savings 

ity  does  not  exist  so  as  to  bind  plaint-  Bank,  10  Mo.  App.  76. 
iff     by    a     judgment     in     the     case        2.  Garrard    v.    Hull,  —  Ga.  —  (20 

which  was  brought  against  his  grantor  S.  E.  R.  357). 

after  he  had  conveyed  the   land  to        3.  Snodgrass    v.    Branch  Bank,    25 

plaintiff.  If  a  rule  of  law  to  this  effect  Ala.  161,  175. 

prevails,  purchasers  and  grantees  of        4.  Judice  v.  Kerr,  8  La.  Ann.  462. 
land  would  never  be  free  from  peril        5.  Cooper  v.  Corbin,  105  111.  224. 
of  losing  it  by  the  acts  of  their  grant- 
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of  having  purchased  the  property  at  a  tax  sale,  who  is  not  a 
party  to  an  action  to  enjoin  the  treasurer  from  issuing  a  deed,  is 
not  bound  by  the  decree.1  So,  a  purchaser  at  a  tax  sale  is  not 
bound  by  a  judgment  declaring  the  assessment  void,  in  a  suit 
subsequently  brought,  to  which  he  was  not  a  party.2 

Tenant. — A  tenant  in  possession  under  a  mortgage,  who  is 
not  made  a  party  to  a  foreclosure,  is  not  bound.3 

Vendor's  lien. — The  foreclosure  of  a  vendor's  lien  does  not 
affect  the  lien  of  the  holder  of  a  portion  of  the  notes  who  is  not 
made  a  party.4 

Exceptions. — A  judgment  at  law  enforcing  a  mechanic's 
lien  binds  all  mortgage  and  other  incumbrancers,  although  not 
made  parties.     They  are  privies  at  law  with  the  owner.6 

§  539.  Lis  pendens — Principle  involved. — One  who  acquires 
any  right,  title  or  interest  in  or  to  property  from  a  party  to  a 
pending  suit  concerning  it,  is  bound  by  the  judgment  which 
shall  be  rendered  in  respect  to  it  against  that  party,  upon  the 
pleadings  as  they  stood  at  the  time  of  his  acquisition.6  Were 
it  not  for  this  rule,  the  defendant,  by  successive  alienations, 
could  delay  the  final  determination  of  a  cause  indefinitely. 
The  rule  is  not  based  upon  the  idea  that  the  record,  like  a  re- 
corded deed,  is  constructive  notice  of  its  contents,  but  upon  pub- 
lic policy.  The  record  of  a  deed  remains  constructive  notice  of 
its  contents  forever,  but  not  so  with  a  lis  pendens.  As  its  name 
implies,  when  the  lis,  or  cause,  ceases  to  pend,  either  by  a  dis- 
missal or  by  passing  into  a  judgment,  it  is  no  longer  binding. 
If  the  filing  of  the  pleadings  gave  constructive  notice  of  their 
contents,  that  notice  would  not  be  destroyed  by  laches  in  the 
prosecution  of  the  suit,  nor  even  by  its  dismissal,  as  the  plead- 
ings would  still  remain  on  file  for  inspection.     A  few  cases  are 

1.  Helphrey  v.  Eedick,  21  Neb.  5.  State  v.  Eads,  15  Iowa  114,  117. 
80  (31  N.  W.  R.  256).  Accord,   Spence  v.   Etter,  8  Ark.  (3 

2.  State,  ex  rel.  Maspereau,  v.  Batt,  Eng.)  69; Howard?.  Robinson, 5 Cush. 
40  La.  Ann.  582  (4  S.  R.  495).  (59  Mass.)  119;  Vito  Viti  v.  Dixon,  12 

3.  Richardson   v.    Hadsall,  106  111.  Mo.  479,  482. 

476.  6.  See  section  549,  infra,  as  to  plead- 

4.  Glaze    v.    "Watson,  55   Tex.  563,     ings. 
568. 
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considered  here  in  order  to  show  the  general  principle,  but  the 
student  will  have  to  read  the  whole  matter  carefully  to  obtain  an 
accurate  idea  of  this  important  subject.  In  a  leading  English 
chancery  case,  it  was  said  that  the  doctrine  of  lis  pendens  de- 
pends upon  public  policy  and  is  not  founded  on  the  idea  that 
all  persons  must  take  notice  of  the  records  of  the  courts;  and 
that,  if  a  person  purchases  property  from  a  defendant  pending 
a  suit  affecting  it,  he  is  not  bound  by  an  equitable  title  held 
by  another  defendant,  as  shown  by  the  record,  which  he  is  not 
then  seeking  to  enforce.  Of  course,  notice  of  that  title  by  read- 
ing the  record,  or  from  any  other  source,  would  bind  him. 
But  the  mere  fact  that  the  record  shows  it,  is  not  constructive 
notice  to  him.1  In  accord  with  this,  it  was  said  in  Virginia,2 
and  repeated  in  Kentucky,3  that  a  lis  pendens  does  not  have  the 
same  force  as  a  notice;  that  if  one  purchases  property  pending 
a  suit  in  respect  to  it,  and  then  the  suit  is  abated  or  dismissed 
and  a  new  one  begun,  the  purchaser  must  be  made  a  party,  as 
the  old  lis  pendens  has  no  effect  upon  him  like  actual  notice 
would;  that  it  simply  binds  him  by  the  final  judgment  or  de- 
cree the  same  as  if  a  party. 

A  and  wife  conveyed  land  in  Iowa  to  B  by  an  absolute  deed, 
although  the  conveyance  was  intended  to  secure  a  debt,  and 
the  grantors  remained  in  possession.  Afterwards  A  died  and 
his  widow  still  continued  in  possession.  Before  A's  death  B 
mortgaged  the  property  to  C,  who  had  no  notice  of  A's  equity. 
After  the  death  of  A,  his  widow  instituted  proceedings  against 
his  heir  to  have  her  rights  in  the  property  as  widow  set-off, 
alleging  that  A  died  seized  of  the  premises  and  that  the  heir 
held  a  deed  which  was  void.  After  a  trial  her  petition  was  ad- 
judged to  be  true,  and  a  portion  of  the  premises  was  set  off  to 
her.  Pending  her  suit,  C,  the  mortgagee,  commenced  a  suit 
to  foreclose  his  mortgage,  making  B  and  the  heir  of  A,  but  not 
the  widow,  parties,  and  obtained  a  decree,  and,  in  due  time,  a 
deed.     The  widow  then  sued  him  to  be  allowed  to  redeem.     As 

1.  Bellamy  v.    Sabine,    1  DeGex  &  2.  Newman  v.  Chapman,  2  Randolph 

Jones  (58  Eng.   Ch.)  566,  580,  586— a  93  (14  Am.  D.  766). 

decision  by  Cransworth,    Bruce  and  3.  "Watson  v.  Wilson,  2  Dana  (Ky.) 

Turner,  justices.  406  (26  Am.  D.  45!)). 
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she  joined  in  the  deed  to  B  her  possession  was  no  notice  of  her 
rights,  and  the  decree  in  favor  of  C  would  bar  them,  unless  her 
suit  to  have  her  rights  as  widow  set  off  operated  as  a  lis  pendens 
against  C  and  gave  him  constructive  notice.  But  this  effect 
was  denied  it  upon  the  ground  that  the  doctrine  of  lis  pendens 
applies  only  in  cases  in  which,  pending  the  suit,  a  third  person 
deals  in  respect  to  the  subject-matter  with  a  party.1  The  su- 
preme court  of  Pennsylvania,  in  speaking  of  the  doctrine  of 
lis  pendens,  said:  "The  true  rule  would  seem  to  be  that  a 
purchaser  is  affected  by  the  decision  upon  any  claim  to  the 
property  purchased,  if  there  be  a  litigation  pending  in  which 
that  question  is  decided."2  The  Supreme  Court  of  the  United 
States  said  :  "All  persons  dealing  with  property  are  bound  to 
take  notice  of  a  suit  pending  with  regard  to  its  title,  and  will, 
on  their  peril,  purchase  it  from  any  of  the  parties  to  the 
suit."3 

A  statute  of  New  York  authorizes  a  lis  pendens  notice  to  be 
filed  and  provides  that  "every  person  whose  conveyance  or  in- 
cumbrance is  subsequently  executed  or  subsequently  recorded 
shall  be  deemed  a  subsequent  purchaser  or  incumbrancer,  and 
shall  be  bound  by  all  proceedings  taken  after  riling  of  such 
notice,  to  the  same  extent  as  if  he  were  made  a  party  to  the 
action."  Under  this  statute,  it  was  decided  that  one  who  held 
an  unrecorded  deed,  to  the  knowledge  of  an  attachment-plaint- 
iff, was  not  affected  by  a  lis  pendens  notice  filed  in  the  attach- 
ment proceedings  to  which  he  was  not  a  party.  The  court 
said  that  he  was  bound  by  the  statute  the  same  "as  if  he  were 
made  a  party  to  the  action  "  ;  and  that  if  he  had  been  made  a 
party,  as  his  right  was  superior,  it  could  not  have  been  barred.* 
The  North  Carolina  lis  pendens  statute,  like  that  of  New  York, 

1.  Sprague   v.  White,  73   Iowa  670  4.  Lamont  v.  Cheshire,  65  N.  Y.  30, 
(35  X.  W.  R.  751).  35.     A  notice  of    Us  pendens  is  not 

2.  Dovey's  Appeal,  97  Pa.  St.  153,  necessary  under  this  statute  in  order  to 
162.  bind  one  who  purchases  from  the  de- 

3.  County  of  Warren  v.  Marcy,  97  fendant  after  judgment.    Sheridan  v. 
IT.    S.    96,    105.     Approved,    Union  Andrews,  49  N.  Y.  478, 482. 

Trust  Co.  v.  Southern  Navigation  Co., 
130  IT.  S.  565,  570. 
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applies  to  conveyances  and  incumbrances  "  subsequently  exe- 
cuted or  subsequently  registered,"  and  the  court  held  that  one 
holding  an  unrecorded  deed  was  a  lis  pendens  purchaser.1  The 
cases  which  announce  the  general  rule  that  a  lis  pendens  pur- 
chaser is  bound  by  the  judgment  afterwards  rendered  against 
his  vendor  are  quite  numerous.2  In  Louisiana,  a  creditor  of 
the  plaintiff,  under  certain  circumstances,  may  seize  all  his  in- 
terest in  a  pending  suit.  And  in  such  cases  he  is  bound  by 
the  decree,  and  can  not  afterwards  set  up  rights  adverse  to  it.8 
After  condemnation  proceedings  are  commenced  and  notice  of 
lis  pendens  filed  in  California,  a  declaration  of  homestead  in 
the  land  filed  by  the  wife  makes  her  a  lis  pendens  purchaser.4 
If  the  notes  of  a  married  woman  are  a  charge  on  her  separate 
estate,  a  bill  to  foreclose  them  creates  a  lis  pendens.5  In  this 
case,  the  court  said:  "The  mere  execution  of  the  note  bind- 
ing the  separate  estate  did  not  create  a  lien,  but  only  a  charge 
upon  it,  and  there  is  no  priority,  as  between  these  charges, 
depending  upon  and  fixed  by  the  date  when  the  notes  were 
executed  ;  nor  is  such  charge  in  any  way  aided  by  the  recovery 
of  a  judgment  at  law  upon  the  note.  A  lien  is,  however,  fixed 
upon  the  separate  estate,  and  any  equitable  interest  therein, 
whenever  a  proper  bill  is  filed  in  the  chancery  court  to  subject 
that  estate,  legal  or  equitable,  to  the  payment  and  satisfaction 
of  the  note,  provided  the  separate  estate  sought  to  be  charged 
is  set  out  and  described  by  proper  designation  and  description. 

1.  Collingwood  v.  Brown,  106  N.  C.  Cook  322,  325 ;  Hair  v.  Wood,  58  Tex. 
362  (10  S.  E.  R.  868).  77;    Bishop  of  Winchester  v.  Paine, 

2.  Meux  v.  Anthony,  11  Ark.  (6  11  Vesey,  Jr.,  194,  197;  Metcalfe  v. 
Eng.)  411 ;  Galbreath  ©."Estes,  38  Ark.  Pulvertoft,  2  Vesey  &  Bearne  200,  206. 
599;  Richardson  v.  White,  18  Cal.  3.  Citizens'  Bank  v.  Miller,  45  La. 
102;  Ault  v.  Gassaway,  18  Cal.  205;  Ann.  493  (12  S.  R.  516). 

Horn  v.  Jones,  28  Cal.  194;  Gould  v.  4.  Roach  v.  Riverside  Water  Co., 
Stanton,  16  Conn.  12,  19;  Jinks  v.  74  Cal.  263  (15  Pac.  R.  776);  Drink- 
Lewis,  —  Ga.  —  (20  S.  E.  R.  6)— a  house  v.  Spring  Valley  Water  Works, 
claim  case;  Dickson  v.  Todd,  43  111.  87  Cal.  253  (25  Pac.  R.  420)— a  lease 
504;  Gould  v.  Hendrickson,  96  111.  taken  pending  proceedings  to  con- 
699;  Truitt  v.  Truitt,  38  Ind.   16,  27;  demn. 

Barelli  v.  Delassus,  16  La.  Ann.  280;  5.  Jordan  v.  Everett,  93  Tenn.  390 

O'Reilly  u.  Nicholson,  45  Mo.  100, 166;  (24  S.  W.  R.  1128). 
Atkins  v.    Hosley,    3    Thompson    & 
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In  the  case  at  bar,  summons  to  answer  was  sued  out  the  same 
day  the  bill  was  filed  and  was  duly  executed,  and  the  lien  dates 
from  the  filing  of  the  bill  and  suing  out  of  the  summons.  The 
proceeding  is  in  the  nature  of  a  proceeding  in  rem  to  subject  the 
specific  property  mentioned  in  the  bill  to  the  payment  of  the 
debt  sued  on,  and  is  notice  to  the  world  of  these  facts,  and 
creates  a  lien  lis  ■pendens." 

If  the  defendant  in  replevin  gives  a  redelivery  bond  and 
retains  the  property,  one  who  afterwards  purchases  from  him 
pending  the  suit  is  bound  by  the  judgment.1  As  a  general 
rule,  one  who  purchases  property  pending  an  attachment,2  or 
ejectment,3  or  a  suit  to  foreclose  a  mechanic's  lien,4  or  mort- 
gage on  chattels,5  or  real  estate,6  or  an  action  on  non-negotia- 
ble bonds,  '  or  a  suit  in   partition,8  or  to  quiet  title,9  or  to 


1.  Sherburne  v.  Strawn,  52  Kan. 
39  (34  Pac.  R.  405) ;  Swantz  v.  Pillow, 
50  Ark.  300  (7  §.  W.  R.  167)— pur- 
chaser had  actual  notice  of  suit. 

2.  Tuttle  v.  Turner,  28  Tex.  759, 
773 ;  Tilton  v.  Cofield,  93  TJ.  S.  163, 
168. 

3.  Howard  v.  Kennedy,  4  Ala.  592 
(39  Am.  D.  307) ;  Wallen  v.  Huff,  3 
Sneed  (35  Tenn.)  82  (65  Am.  D.  49) ; 
Bradley  v.  McDaniel,  3  Jones'  Law 
128. 

4.  Tredway  v.  McDonald,  51  Iowa 
663,  668. 

5.  McCauley  v.  Rogers,  104111.578; 
Allen  v.  Morris,  34  N.  J.  Law  (5 
Vroom)  159. 

6.  Green  v.  White,  7  Blackford 
242 ;  Stanbrough  v.  Cook,  83  Iowa  705 
(49  N.  W.  R.  1010)— a  lease  instead 
of  a  purchase ;  Jackson  v.  Centerville, 
Moravia  and  Albia  Ry.  Co.,  64  Iowa 
l'92  (20  N.  W.  R.  442);  Masson  v. 
Saloy,  12  La.  Ann.  776 — a  mortgage 


taken;  Mount  v.  Manhattan  Co.,  43 
N.  J.  Eq.  25  (9  Atl.  R.  114);  Mc- 
Pherson  v.  Hausel,  13  N.  J.  Eq.  299, 
301. 

7.  Diamond  v.  Lawrence  County, 
37  Pa.  St.  353  (78  Am.  D.  429).  But 
it  was  held  in  Mississippi  that  a  suit 
to  set  aside  an  assignment  of  chattels  as 
fraudulent,  in  aid  of  the  lien  of  a  judg- 
ment, did  not  bind  one  who  purchased 
pending  the  suit  but  after  the  judg- 
ment-lien had  expired.  McCutchen 
v.  Miller,  31  Miss.  65,  85 — Handy,  J., 
dissenting. 

8.  Hart  v.  Steedman,  98  Mo.  452 
(11  S.  W.  R.  993) ;  Coble  v.  Clapp,  1 
Jones'  Eq.  173. 

9.  Fash  v.  Ravesies,  32  Ala.  451, 
455 ;  Crooker  v.  Crooker,  57  Me.  395 ; 
Snowman  v.  Harford,  57  Me.  397; 
Snowman  v.  Harford,  62  Me.  434; 
Whiteside  v.  Haselton,  110  U.  S.  296, 
300. 
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redeem/  or  to  set  aside  a  deed,2  or  for  specific  performance,3 
is  bound  by  the  final  judgment  as  a  lis  pendens  purchaser. 

Other  state. — It  was  held  that  a  lis  pendens  in  Kentucky  to 
enforce  a  lien  against  a  steamboat,  did  not  affect  a  subsequent 
admiralty  proceeding  in  Louisiana,4  while  a  later  case  in  the 
same  state  held  that  a  purchaser  of  slaves  there,  pending  a  suit 
in  Tennessee  to  determine  their  ownership,  was  bound  by  the 
decree.5  But  during  the  pendency  of  a  case  in  Virginia  concern- 
ing slaves,  the  defendant  having  removed  them  to  Tennessee  and 
sold  them,  it  was  decided  that  the  purchaser  was  not  bound  by 
the  result  of  the  suit  in  Virginia  of  which  he  had  no  notice.6  In 
accord  with  this  is  a  case  in  Missouri  which  decides  that,  if 
personal  property,  pending  a  suit  concerning  it,  is  removed  to 
another  state  and  there  sold  to  a  bona  fide  purchaser,  he  will 
not  be  bound.7 

Vendor's  lien. — Commencing  a  suit  to  foreclose  the  secret 
lien  of  the  vendor  makes  a  Us  pendens  so  as  to  bind  subsequent 
attaching  creditors.8 

Will. — The  purchaser  of  land  from  a  devisee  pending  a  con- 
test of  the  will  takes  subject  to  the  result  of  that  contest.9  So, 
one  who  purchases  the  supposed  interest  of  a  decedent  in  a  ves- 
sel from  his  administrator,  pending  a  suit  by  him  to  set  aside  a 
sale  of  it  as  a  fraud  on  creditors,  is  bound  by  the  decree  ren- 
dered against  the  administrator.10  And  one  who  purchases  at 
a  sheriff's  sale  the  rights  of  the  plaintiff  in  land,  pending  a 

1.  Powell  v.  Williams,  14  Ala.  476  4.  Thorns  v.  Southard,  2  Dana  (32 
(48  Am.  D.  105,  108).  Ky.)  475  (26  Am.  D.  467,  476). 

2.  Randall  v.  Duff,  101  Cal.  82  (35  5.  Fletcher  v.  Ferrel,  9  Dana  (39 
Pac.  R.  440) ;  Gould  v.  Hendrickson,  Ky.)  372  (35  Am.  D.  143). 

96  111.  599;  Rider  v.  Kelso,  53  Iowa  6.  Shelton  v.  Johnson,  4  Sneed  (36 

367  (5  N.  W.  R.  509) ;  Scott  v.  Cole-  Tenn.)  672  (70  Am.  D.  265). 

man,  5  T.  B.  Mon.  (21  Ky.)  73;  Shot-  7.  Carr  v.  Lewis  Coal  Co.,  96  Mo. 

well  v.  Lawson,  30  Miss.  27  (64  Am.  149,  156  (8  S.  W.  R.  907). 

D.    145) ;     Jackson    v.     Andrews,    7  8.  Northern   Bank1  v.    Deckebach, 

Wend.  152  (22  Am.  D.  574).  83  Ky.  154 ;  Wagner  v.  Smith,  13  Lea 

3.  Ferrier   v.    Buzick,  6  Iowa  258;  (81  fenn.)  560,  569. 

Steele  v.  Taylor,  1  Minn.  274,  278;        9.  Mcllwrath  v.  Hollander,  73  Mo. 
Secombe  v.  Steele,  20  How.  (61  U.    105  (39  Am.  R.  484). 
S.)  94.  10.  Gould  v.  Stanton,  16  Conn.  12, 

19. 
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suit  by  him  to  quiet  his  title,  will  be  bound  by  the  decree  dis- 
missing his  bill.1 

Indian  Cases. — Chand  on  Res  Judicata,  sections  272-274, 
says:  "272.  *  *  *  In  England,  in  Bellamy  v.  Sabine,2 
Lord  Chancellor  Cranworth  said  :  '  It  is  scarcely  correct  to 
speak  of  lis  pendens  as  affecting  the  purchaser  through  the  doc- 
trine of  notice,  though  undoubtedly  the  language  of  the  courts 
often  so  describes  its  operation.  It  affects  him  not  because  it 
amounts  to  notice,  but  because  the  law  does  not  allow  litigant 
parties  to  give  to  others  pending  the  litigation  rights  to  the 
property  in  dispute  so  as  to  prejudice  the  opposite  party. 
*  *  *  The  necessities  of  mankind  require  that  the  decision 
of  the  court  shall  be  binding,  not  only  on  the  litigating  parties, 
but  also  on  those  who  derive  title  under  them  by  alienation 
made  pending  the  suit,  whether  those  alienees  had  or  had  not 
notice  of  pending  proceedings.  If  this  were  not  so,  there 
could  be  no  certainty  that  litigation  would  ever  come  to  an 
end.'  In  the  same  case,  Turner,  L.  J.,  speaking  of  the  doc- 
trine, said  :  '  It  is  a  doctrine  common  to  the  courts,  both  of 
law  and  equity,  and  rests,  I  apprehend,  upon  this  foundation  : 
That  it  would  be  plainly  impossible  that  any  action  or  suit 
could  be  brought  to  a  successful  termination  if  alienations  pen- 
dente lite  were  allowed  to  prevail.  The  plaintiff  would  be  liable 
to  be  defeated  in  every  case  by  the  defendant's  alienating  be- 
fore the  judgment  or  decree,  and  would  be  driven  to  commence 
his  proceedings  de  novo,  subject  again  to  be  defeated  by  the 
same  course  of  proceeding.'  This  has  been  quoted  with  ap- 
proval in  a  number  of  cases,  even  in  this  country.3  Citing 
that  case,  Kernan  and  Kindersley,  JJ.,  said  in  Manual  Fruval 
v.  Sanagapalli,4  that  'the  doctrine  of  lis  pendens  does  not  de- 
pend upon  notice,  but  upon  the  ground  that  it  is  necessary  to 
the  administration  of  justice  that  the  decision  of  the  court  in 
a  suit  should  be  binding,  not  only  on  the  litigant  parties,  but 
on  those  who  derive  title  from  them  pendente  lite,  whether  there 

1.  Dickson  v.  Todd,  43  111.  504.  man  v.  Dasrat,  Indian  L.  R.  6  Bom- 

2.  1  DeGex  &  Jones  (Eng.  Ch.)  566.  bay  172. 

3.  Raj  Kishen  Mookerjee  v.  Radha  4.  7  Madras  H.  C.  R.  111. 
Madhub  Holdar,  21 W.  R.  349;  Laksh- 
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is  notice  or  not.'  Quoting  that  same  case  with  approval  in 
Brahannayaki  v.  Krishna,1  Muttusami  Ayyar,  J.,  said:  'The 
true  rule  as  to  lis  pendens  does  not  rest  either  on  implied  notice 
of  everything  deducible  from  or  appearing  in  the  suit,  or  on 
the  constructive  extension  of  parties  so  as  to  warrant  the  pur- 
chaser pendente  lite  being  treated  as  if  he  was  a  party  to  the  suit 
in  every  respect.  But  it  consists,  as  stated  in  Bellamy  v.  Sa- 
bine, in  that  pendente  lite,  neither  party  to  the  litigation  can 
alienate  the  property  in  dispute  so  as  to  affect  his  opponent.' 
The  Bombay  high  court,  in  Gulabchand  v.  Dhondi,2  broadly 
said  that  for  the  application  of  the  doctrine  of  lis  pendens  it 
was  immaterial  whether  the  alienee  pendente  lite  had  notice  of 
the  suit  or  not." 

"273.  Recognition  and  adoption  of  the  doctrine  in 
British  India. — On  general  principles  of  expediency  and 
equity,  the  doctrine  of  lis  pendens  has  long  been  recognized  in 
India.  It  was  not  formally  enacted  in  this  country  prior  to 
1882,  but  it  received  recognition  in  section  223  of  the  civil 
procedure  code  of  1859,  which  provided  that  'if  the  decree  be 
for  a  house,  land  or  other  immovable  property  in  the  occupancy 
of  a  defendant  or  some  person  on  his  behalf,  or  of  some  person 
claiming  under  a  title  created  by  the  defendant  subsequently  to 
the  institution  of  the  suit,  the  court  shall  order  delivery  thereof 
to  be  made  by  putting  in  possession  the  party  to  whom  the  house, 
land  or  other  immovable  property  may  have  been  adjudged.' 
The  Bombay  high  court,  in  Krishnappa  v.  Bahira,3  said,  how- 
ever, that  on  reading  that  section  with  section  230  of  the  code, 
'it  would  seem  reasonable  to  infer  that  the  person  so  removed 
might,  under  certain  circumstances,  be  reinstated  in  posses- 
sion. The  effect  of  the  two  sections,  taken  together,  would 
seem  to  be  that  an  alienation  of  property  pendente  lite  is  prima 
facie  fraudulent,  but  that  if  the  alienee  could  show  that  he  was 
a  bona  fide  purchaser  for  valuable  consideration  without  notice, 
or  that  in  any  other  way  he  had  an  equity  superior  to  that  of 

1 .  Indian  L.  R.  9  Madras  96.  3.  8  Bombay  H.  C.  R.  59. 

2.  11  Bombay  H.  C.  R.  64. 
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the  plaintiff  in  the  suit,  he  might  recover  the  property  from 
which  he  had  been  in  the  first  instance  summarily  removed.' 
"The  court  here,  however,  acted  upon  the  doctrine  quite 
apart  from,  and  independent  of,  the  civil  procedure  code  on 
the  anology  of  the  English  cases,  and  to  the  extent  it  was 
recognized  by  the  English  courts.  Thus  Mr.  Justice  Holloway, 
in  his  judgment  in  Tranquebar  v.  Nathambedu,1  said  :  '  The 
doctrine  of  lis  pendens  is,  simply,  that  parties  bound  by  the 
litigation  can  not  alter  the  object  of  it  so  as  to  withdraw  it 
from  the  decree  made  in  the  suit.  It  by  no  means  implies 
that,  upon  the  instant  of  a  question  being  raised,  the  parties 
are  compelled  to  quiescence  until  its  determination.  So  far  is 
this  from  being  the  case,  that,  unless  the  question  involved  in 
the  litigation  will,  if  decided  in  a  particular  manner,  render  a 
title  insecure,  lis  pendens  is  not  even  an  answer  to  a  bill  for 
specific  performance.'2  In  Manual  Fruval  v.  Sanagapalli,3 
'Kernan  and  Kindersley,  JJ.,  referring  to  some  of  the  earlier 
decisions  of  the  court  said,  that  '  the  doctrine  of  lis  pendens  no 
doubt  applies  to  this  country.'  In  Gulabchand  v.  Dhondi,4 
it  was  observed  that  a  mortgage  made  pending  a  suit  by  a 
prior  mortgagee  for  the  sale  of  the  mortgaged  property  was 
void.  So  also,  Sir  Michael  Westropp,  C.  J.,  in  delivering  the 
judgment  of  a  full  bench  of  the  Bombay  high  court  in  Laksh- 
mandas  v.  Dasrat,5  said  :  '  As  observed  in  Balaji  v.  Khushalji,6 
and  other  cases  there  cited,  the  doctrine  of  lis  pendens  is  in 
force  in  British  India.'  The  rule,  as  now  enacted  for  British 
India,  is  contained  in  section  52  of  the  transfer  of  property 
act,  1882,  which  provides  that  *  during  the  active  prosecution 
in  any  court  having  authority  in  British  India,  or  established 
beyond  the  limits  of  British  India  by  the  governor-general  in 
council,  of  a  contentious  suit  or  proceeding  in  which  any  right 
to  immovable  property  is  directly  and  specifically  in  question, 
the  property  can  not  be  transferred  nor  otherwise  dealt  with 
by  any  party  to  the  suit  or  proceeding  so  as  to  affect  the  rights 

1.  6  Madras  H.  C.  R.  238.  4.  11  Bombay  H.  C.  R.  64. 

2.  Bull  v.  Hutchens,  32  Beavan  615.  5.  Indian  L.  R.  6  Bombay  172. 

3.  7  Madras  H.  C.  R.  111.  6.  11  Bombay  H.  C.  R.  24. 
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of  any  other  party  thereto  under  any  decree  or  order  which 
may  be  made  therein,  except  under  the  authority  of  the  court 
and  on  such  terms  as  it  may  impose.'  This  rule,  so  far  as  it 
goes,  is  quite  in  accordance  with  that  recognized  in  England 
and  the  United  States." 

"274.       LlS    PENDENS    APPLIES    ONLY    TO    ALIENATIONS    MADE 

pending  A  contentious  civil  proceeding. — The  very  first  essen- 
tial for  the  application  of  the  rule  in  British  India,  as  well  as 
elsewhere,  is  that  there  should  be  a  contentious  suit  or  proceed- 
ing, and  that  the  alienation  should  be  made  during  its  active 
prosecution.  A  suit  is  not  contentious  within  the  meaning 
of  the  rule,  until  after  the  summons  is  served  on  the  defend- 
ant ;  and  the  rule  of  lis  pendens  will  not  apply  if  the  transfer 
has  been  made  after  the  institution  of  the  suit,  but  before  the 
service.1  The  Madras  high  court  has  held  the  same  in 
Abboy  v.  Annamalai,2  to  a  great  extent  on  the  ground  of  the 
necessity  of  notice,  on  which  the  doctrine  of  lis  pendens  was, 
in  the  earlier  cases,  considered  as  based.  In  Pranjivan  v.  Baju,3 
the  parties  referred  their  disputes  to  arbitration,  and  the  award 
was  filed  in  court  by  the  plaintiff  under  section  327  of  the  civil 
procedure  code  of  1859  ;  and  the  Bombay  high  court  held  that 
the  presentation  of  the  award  was  equivalent,  at  the  very  least, 
to  the  presentation  of  a  plaint,  and  that  the  '  proceedings  con- 
sequent thereon  constituted  a  lis  pendens,  during  which  a  mere 
money  decree-holder  could  not,  by  any  proceedings  which  he 
might  take,  defeat  the  object  of  the  plaintiff's  application  to 
the  court.'  " 

§  540.   Lis  pendens — Adverse  or  paramount  claims. —  One 

who  acquires  a  claim  to  property  in  litigation  between  stran- 
gers, which  is  adverse4  or  paramount5  to  them,  or  who  takes 

1.  Eadhasyam    v.    Sibu,  Indian  L.  Clarkson  v.  Morgan,  6  B.  Mon.  (45 
R.  15  Calcutta  647.  Ky.)   441,  446;    Curtis  v.   Hitchcock, 

2.  Indian  L.  R.  12  Madras  180.  10  Paige  399 ;  French  v.  Successors  of 

3.  Indian  L.  R.  4  Bombay  34.  The    Loyal    Co.,   5    Leigh    (32  Va.) 

4.  Scarlett  v.  Gorham,  28  111.  319;  627,  684. 

Parsons  v.  Hoyt,  24  Iowa  154;  Sutor  5.  Stuyvesant  v.  Hone,  1  Sandf.  Ch. 
v.   Miles,  2  B.  Mon.    (41   Ky.)  489;     419,427. 
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possession  of  it  by  virtue  of  such  a  claim,1  is  not  affected  by 
the  result  of  their  proceedings.  This  simply  means  that  if  one 
who  has  a  claim  upon  property  is  not  made  a  party  to  an  ac- 
tion concerning  it,  he  will  not  be  affected  by  the  judgment ; 
and  that  one  who  acquires  his  claim  pending  the  proceeding 
stands  in  his  shoes.  Thus,  a  suit  to  set  aside  a  fraudulent 
conveyance  does  not  affect  one  who  took  a  mortgage  from  the 
grantee  before  the  suit  was  commenced  who  is  not  made  a  par- 
ty ;  and  one  who  acquires  title  through  his  mortgage  during 
the  pendency  of  that  suit  is  not  affected  by  it.2  So,  if  ejectment 
is  brought  against  a  tenant,  and  the  landlord,  without  notice 
of  the  action,  at  the  expiration  of  the  tenancy,  takes  possession, 
the  judgment  subsequently  rendered  does  not  bind  him  as  a 
lis  pendens  purchaser,  because  he  does  not  take  through  the 
tenant.3  An  early  case  in  Ohio  decides  that  if  one  obtains  an 
equitable  interest  in  land  prior  to  a  suit  brought  against  his 
grantor  to  recover  it,  he,  not  being  a  party  to  the  suit,  may 
proceed  and  take  a  deed  from  his  grantor,  and  thus  clothe  his 
equity  with  a  valid  legal  title,  notwithstanding  the  pendency 
of  the  suit.4     Another  case  in  the  same  report  was  this  : 

A,  having  the  legal  title  to  a  land  warrant,  sold  it  to  B,  who 
paid  the  purchase-money  and  took  possession  of  the  land.  The 
equitable  title  to  this  warrant  was  in  C,  and  the  legal  title  to 
the  land  remained  in  the  United  States.  C  then  brought  a  suit 
against  A,  not  making  B  a  party,  to  compel  an  assignment  of 
the  warrant  and  of  all  interests  in  land  acquired  under  it,  and 
recovered  a  decree  as  prayed  for.  During  the  pendency  of  this 
suit,  B  procured  a  patent  from  the  United  States,  thus  vesting 
in  him  the  legal  title  to  the  land.  The  question  of  title  after- 
wards arose  between  B  and  C,  and  C  contended  that,  as  B  had 
procured  his  patent  pending  his  suit  against  A,  he  was  a  Us 
pendens  purchaser,  and  bound  by  the  decree.  But  the  court 
held  that  the  doctrine  of  Us  pendens  only  applied  to  those  who 

1.  Thompson  v.  Clark,  4  Hun  (11  3.  Oetgen  v.  Ross,  47  111.  142  (95 
1ST.  Y.  Supr.)  164;  Smith  v.  Pretty,  22     Am.  D.  468). 

Wis.  655.  4.  Trimble  v.   Boothby,    14  O.    109 

2.  Bradley  v.  Luce,  99  111.  234,  245.       (45  Am.  D.  526). 
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acquired  an  interest  subsequent  to  the  commencement  of  the 
suit,  and  not  to  those  who  then  had  an  interest  and  who  could 
be  made  parties ;  that  B,  being  in  possession  under  an  equi- 
table title  for  which  he  had  paid  in  full,  the  pendency  of  C's 
suit  (of  which  B  had  no  actual  notice,  as  well  as  no  notice  of  C's 
claim,  as  I  understand  it)  was  not  constructive  notice  so  as  to 
bar  him  from  procuring  the  legal  title,  and  thus  cutting  off  the 
prior  and  superior  equity  of  C.1  So  if,  pending  a  suit  to  en- 
force a  charge  on  land,  it  is  sold  by  virtue  of  a  power  in  a 
mortgage  executed  before  the  suit  was  commenced,  and  the 
mortgagee  becomes  the  purchaser,  he  is  not  affected  by  the  re- 
sult of  the  suit.2 

A  purchased  land  in  Iowa,  and  executed  a  deed  of  trust  to 
secure  the  purchase-money,  and  afterwards  conveyed  the  land 
to  B.  C,  a  creditor  of  A,  brought  suit  against  him  and  B  to 
set  aside  the  latter  conveyance  as  fraudulent.  During  the 
pendency  of  this  suit,  the  holder  of  the  trust-deed  foreclosed 
it  by  notice  (without  judicial  proceedings)  and  sold  it  to  a 
stranger.  It  was  held  that  he  was  not  affected  as  a  lis  pendens 
purchaser  by  the  creditor's  suit.3  A,  the  owner  of  land,  mort- 
gaged it  to  B,  who  procured  a  foreclosure  and  order  of  sale, 
and  allowed  the  matter  to  rest.  A  then  conveyed  the  land  to 
C.  Afterwards  D  recovered  a  judgment  against  A,  and  brought 
a  suit  against  A  and  C  to  cancel  the  conveyance  as  fraudulent. 
While  this  suit  was  pending  the  land  was  sold  by  B  on  his 
order  of  sale,  and  purchased  by  C,  who  received  a  sheriff's 
deed.  C  then  borrowed  money  of  E,  and  gave  him  a  mort- 
gage on  the  land  as  security  for  the  loan,  which  he  foreclosed 
as  against  C  alone,  and  allowed  the  proceeding  to  rest.  After 
that  D  obtained  a  decree  setting  aside  the  conveyance  from  A 
to  C,  and  a  decree  for  the  sale  of  the  premises,  and  the  appli- 
cation of  the  proceeds  to  the  satisfaction  of  his  judgment 
against  A.  Under  this  decree,  the  land  was  sold,  and  the  pro- 
ceeds brought  into  court,  when  E,  on  his  application,  was  made 
a  party  to  the  suit  of  D  against  A  and  C,  and  claimed  the  pro- 

1.  Gibler  v.  Trimble,  14  O.  323,  339.        3.  Seniple  v.  McCrary,  46  Iowa  37. 

2.  Coles  v.  Allen,  64  Ala.  98,  107. 
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ceeds.  D  objected  upon  the  ground  that  his  suit  was  pending 
when  E  took  his  mortgage,  and  contended  that  E  was  a  lis 
pendens  encumbrancer,  and  bound  by  his  decree.  But  his 
contention  was  denied,  because  during  his  suit  the  premises 
were  publicly  sold  to  C  on  the  prior  lien  of  B,  through  which 
he  derived  a  title  superior  to  that  received  from  A,  which  title 
alone  D  was  attempting  to  annul.  It  was  therefore  decided 
that  E  was  entitled  to  be  first  satisfied  from  the  proceeds,  and 
that  D  could  take  the  remainder.1 

If  B,  in  good  faith,  agrees  to  purchase  land  from  A,  a  fraud- 
ulent vendee,  and  takes  possession  and  makes  valuable  im- 
provements, he  is  not  bound  as  a  lis  pendens  purchaser  by  a 
bill  subsequently  filed  against  A  to  set  aside  the  conveyance, 
and  he  may  pay  the  purchase-money  and  receive  a  deed.  As 
B  was  in  possession,  he  ought  to  have  been  made  a  defendant.2 
A  proceeding  by  attachment  against  the  equitable  interest  of  a 
person  in  land  does  not  bind  a  bona  fide  purchaser  from  an- 
other who  held  the  legal  title.3 


1.  Porter  v.  Barclay,  18  O.  St.  546, 
550. 

2.  Parks  v.  Jackson,  11  Wend.  442 
(25  Am.  D.  656). 

3.  Travis  v.  Topeka  Supply  Co.,  42 
Kan.  625  (22  Pac.  R.  991).  The  court 
said :  "It  would  be  a  great  hardship, 
and  that  public  policy  upon  which  the 
rule  of  Us  pendens  is  founded  would  not 
justify  a  requirement,  that  a  purchaser 
must  make  investigation  outside  of 
the  parties  to  the  record,  in  pending 
suits,  to  ascertain  the  possible  rights 
of  persons  to  the  property,  other  than 
the  parties  to  the  litigation,  or  that 
the  purchaser  should  deal  with  the 
property  at  the  peril  of  subsequently 
having  the  title  of  other  persons 
drawn  into  the  pending  litigation. 
These  three  things  must  concur  to 
constitute  a  litigated  condition  of  the 
property:  First,  the  property  must 
be  of  a  character  to  be  subject  to  the 
rule   lis  pendens;   second,   the    court 


must  acquire  jurisdiction  both  of  the 
person  and  the  property ;  third,  the 
property  must  be  sufficiently  de- 
scribed in  the  pleadings.  In  the  case 
of  these  plaintiffs  in  error  against  the 
Topeka  Supply  Company  the  court 
did  not  acquire  jurisdiction  of  the 
person  who  held  the  legal  title, 
namely,  Fannie  O.  Miller.  No  better 
illustration  of  these  rules  can  be 
found  than  in  the  record  we  are  con- 
sidering. In  the  first  case  referred 
to,  in  which  the  attachment  was 
issued  and  levied,  the  holder  of  the 
legal  title,  from  whom  the  land  was 
purchased,  was  not  made  a  party  to 
the  suit.  In  the  case  mentioned,  in 
1886,  the  person  in  whom  the  legal 
title  vested  at  the  time  of  the  com- 
mencement of  the  first  suit,  as  well  as 
her  grantee,  was  made  a  party,  and 
the  petition  contains  a  full  and  com- 
plete description  of  the  litigated  prop- 
erty— 'the  res  litigiosa.'     In  the  first 
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§  541.  Lis  pendens — Appeal,  review  or  writ  of  error — Pur- 
chase pending;. — In  October,  1842,  A  obtained  a  decree  for  spe- 
cific performance  against  B,  which  was  made  final  in  April, 
1843,  and,  on  August  10,  1843,  a  commissioner  made  a  deed, 
which  was  confirmed  in  October.  In  January,  1843,  A  con- 
veyed the  land  to  C.  In  January,  1845,  B  took  an  appeal, 
and  in  September,  1845,  the  decree  was  reversed,  and  a  rescis- 


case,  a  purchaser  from  the  holder  of 
the  legal  title  is  not  bound  by  lis 
pendens.  In  this  case,  a  purchaser 
from  her  or  her  grantee  would  be 
bound,  because  she  is  a  party,  be- 
cause the  court  has  acquired  jurisdic- 
tion over  her  person  and  the  prop- 
erty, and  because  the  res  litigiosa  is 
accurately  described  in  the  petition. 
It  is  fairly  said  by  counsel  for  the 
plaintiffs  in  error  that,  whatever  may 
be  the  general  rule,  this  instruction  is 
squarely  in  the  face  of  section  81  of 
the  code  of  civil  procedure,  which 
provides:  'When  the  petition  has 
been  filed,  the  action  is  pending,  so 
as  to  charge  third  persons  with  notice 
of  its  pendency,  and,  while  pending, 
no  interest  can  be  acquired  by  third 
persons  in  the  subject-matter  thereof, 
as  against  the  plaintiff's  title,"  etc. 
We  had  occasion  to  say  in  Smith  v. 
Kimball,  36  Kan.  474  (13  Pac.  Eep. 
801)  that  this  section  was  to  be  con- 
strued on  the  theory  that  it  was  de- 
signed to  embody  the  doctrine  of  lis 
pendens,  that  has  long  formed  a  part 
of  the  equity  jurisprudence  of  this 
country,  and  to  be  viewed  in  the  light 
of  the  authorities  generally  on  that 
subject;  so  that  the  reasons  already 
stated  are  sufficient  to  dispose  of  this 
contention,  and  resolve  it  against  the 
plaintiffs  in  error.  But  we  can  very 
safely  go  further  than  this,  and  say 
that  in  the  original  action  of  the 
plaintiffs  in  error  against  the  Topeka 
Supply  Company  there  is  no  claim  of 


title  made  by  these  plaintiffs  in  error 
to  the  town  lots  in  controversy.  That 
action  was  on  an  ordinary  debt.  It 
asked  for  a  personal  judgment  for 
money  only  against  the  Topeka  Sup- 
ply Company.  It  was  an  action  to 
recover  money  only.  There  was  no 
hint  nor  suggestion  in  the  record  that 
the  title  or  condition  of  real  estate 
was  sought  to  be  litigated.  The  sub- 
ject-matter of  the  action  was  the  en- 
forcement of  personal  indebtedness. 
In  the  very  nature  of  things,  it  could 
not  be  the  subject  of  lis  pendens  against 
a  purchaser  from  the  legal  owner  of 
property  attached  to  secure  the  mon- 
eyed demand,  who  was  not  a  party  to 
the  suit.  It  is  probably  the  law,  that, 
although  the  contention  is  merely  in 
regard  to  a  moneyed  demand,  and  an 
auxiliary  proceeding  in  rem  is  resorted 
to  in  the  same  action,  as  an  attach- 
ment in  aid  of  the  suit  at  law,  there  is 
a  lien  that  is  equivalent  to  a  lis 
pendens,  and  which  may  ripen  into 
title  by  virtue  of  the  result  of  the  liti- 
gation. Probably,  the  better  view  to 
be  taken  of  such  auxiliary  proceedings 
is,  that  the  provisional  remedy  pur- 
sued creates  the  lien  by  virtue  of  a 
statutory  provision,  and  hence  the 
constructive  notice  of  lis  pendens  does 
not  apply.  Be  this  as  it  may,  we  are 
content  to  say  that  the  construction 
of  section  81  of  the  code  claimed  in 
this  case  is  too  broad,  is  not  supported 
by  authority,  and  we  can  not  adopt 
it." 
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sion  of  the  contract  of  sale  was  decreed  in  favor  of  B.  It  was 
decided  that  C  was  a  lis  pendens  purchaser,  and  bound  by  the 
decree  of  rescission  rendered  on  appeal.1  So,  one  who  purchases 
real  estate  in  litigation,  pending  an  appeal,  is  bound,  even 
though  there  be  no  supersedeas.2  Likewise,  the  purchaser  of  a 
judgment  pending  on  appeal  is  bound  by  the  judgment  ren- 
dered in  the  appellate  court.3 

Review. — As  to  whether  or  not  a  purchaser  of  property  in 
litigation  between  the  time  of  the  rendition  of  the  final  decree 
and  the  filing  of  a  bill  of  review,  is  bound  by  the  decree  made 
on  review,  the  cases  differ.  Thus,  a  decree  awarding  the  pos- 
session of  slaves  to  the  plaintiff  having  been  made  in  1850, 
and  he  having  sold  them  in  1851,  and  a  bill  of  review  having 
been  filed  in  1858,  making  the  vendee  a  party,  he  was  held  to 
be  bound,  as  a  Us  pendens  purchaser,  by  the  final  decree  on  re- 
view for  the  defendant.4  The  same  ruling  was  made  in  respect 
to  a  purchaser  of  land  after  final  decree  and  before  bill  of  re- 
view filed.6     But  precisely  the  contrary  was  held  in  Ohio.6 

Writ  of  error. — A  writ  of  error  is  a  new  suit,  and  only  cre- 
ates a  lis  pendens  from  the  time  of  the  service  of  the  summons.7 

Indian  cases. — Ghand  on  Res  Judicata,  section  277,  says : 
"277.  Lis  pendens  continues  during  the  pendency  of  the 
appeal. — In  case  of  an  appeal  from  a  judgment,  the  lis  pendens 
of  the  suit  is  continued  and  held  in  force.8  If  a  right  of  ap- 
peal is  given,  it  seems  essential  to  the  efficient  exercise  of  the 
right  that  purchasers  should  be  regarded  as  acquiring  their  in- 
terests subject  to  the  contingency  of  the  diminution  or  loss  by 
subsequent  reversal  of  the  judgment,  and  therefore  that  they 
must  be  held  to  be  purchasers  pendente  lite,  if  their  purchase 
was  made  at  any  time  after  the  decision  of  the  suit.9     In  Brit- 

1.  Clark  v.  Farrow,  10  B.  Mon.  (49  6.   Heirs  of  Ludlow  v.  Kidd,  3  O. 
Ky.)  446  (52  Am.  D.  552).  541. 

2.  Carr  v.  Cates,  96  Mo.  271  (9  S.  7.  TVooldridge  v.  Boyd,  13  Lea  (81 
W.  R.  659).  Tenn.)  151,  154. 

3.  Bisland  v.   Griffin,   9   La.    Ann.  8.  Washburne  v.  Van  Steenwyk,  32 
150.  Minn.  336. 

4.  Earle  v.  Couch,  3  Mete.  (60  Ky.)  9.  Carr  v.  Cates,  96  Mo.  271  (9  S. 
450,  455.  W.    R.   659) ;    Smith  v.   Brittenham, 

5.  Debell  v.  Foxworthy,  9  B.  Mon.  109  111.  540;    Dunnington  v.  Elston, 
(48  Ky.)  228,  230.  101  Ind.  373. 
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ish  India  the  doctrine  of  lis  pendens  has  been  held  to  apply  to 
a  transfer  pending  the  suit  in  the  original  court,  even  if  the 
decision  of  that  court  is  in  favor  of  the  transferrer's  right  and 
the  opposite  party  succeeds  on  an  appeal  to  which  the  trans- 
feree is  not  made  a  party.  This  was  held  in  Gobind  Chunder 
v.  Guru  Churn,1  in  which  Ghose,  J.,  observed,  in  the  judg- 
ment of  the  court,  that  '  the  proceedings  in  the  appellate  court 
were  but  a  continuation  of  the  proceedings  in  the  suit,  and 
although  for  a  time  there  was  a  decree  in  favor  of  the  present 
plaintiff's  predecessor  in  title,  yet  that  was  a  decree  which  was 
open  to  appeal,  and  the  decree  having  been  appealed  against, 
we  ought  to  take  it  that  the  decree  of  the  appellate  court  was 
the  decree  in  the  suit ;  and  the  sale  at  which  the  plaintiff  pur- 
chased having  taken  place  pending  the  suit  in  which  that  de- 
cree was  pronounced,  we  think  that  the  doctrine  of  lis  pendens 
does  apply  to  the  case.'  In  Radhika  v.  Radhamani,2  it  was 
held  that  a  decree-holder's  power  over  the  property  decreed 
to  him  during  his  interim  enjoyment  must  be  taken  to  be  sub- 
ject to  the  result  of  the  final  appeal,  except  as  to  yearly  leases 
and  such  other  acts,  as  are  either  the  necessary  or  the  ordinary 
and  reasonable  incidents  of  an  interim  beneficial  enjoyment ; 
and  the  grant  of  a  permanent  lease  would  not  be  such  an 
incident." 

§  542.  Lis  pendens — Ceases,  when. — When  final  judgment 
is  rendered  3  or  the  cause  is  terminated,  the  lis  pendens  ceases. 
The  chancellor,  in  an  early  English  case,  said:  "  No  case 
has  gone  so  far  as  to  hold  that  if  money  is  secured  upon  an 
estate,  and  there  is  a  question  depending  in  this  court  upon 
the  right  of  or  about  that  money,  but  no  question  relating  to 
the  estate  upon  which  it  is  secured,  a  purchaser  of  the  estate 
pending  that  suit  should  be  affected  with  notice  by  such  impli- 
cation as  the  law  creates  by  the  pendency  of  a  suit."  4 

1.  Indian  L.  R.  15  Calcutta  94.  400;  Page  v.  Waring,   76  N.  Y.  463, 

2.  Indian  L.  R.  7  Madras  96.  474. 

3.  Abadie  v.   Labero,  36  Cal.  390,        4.  Worfley  v.  Scarborough,  3  Atkyns 

392  (A.  D.  1746). 
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A  later  English  case  was  this:  Creditors  filed  a  bill  to 
establish  a  will  and  to  administer  the  estate,  and  a  decree  was 
made  in  1792  which  directed  that,  if  the  personal  estate  were 
insufficient  for  the  payment  of  the  debts,  two  parcels  of  land 
devised  to  A  and  B,  respectively,  should  contribute  their  pro- 
portions. The  matter  having  been  referred  to  a  master,  he 
made  a  report,  in  1798,  showing  a  deficiency  of  the  personal 
estate,  and  the  two  parcels  of  land  were  ordered  to  be  sold. 
The  parcel  devised  to  A  was  sold,  but,  as  the  title-deeds  to  B's 
parcel  could  not  be  found,  it  was  not  sold.  The  debts  and 
costs  we're  ordered  to  be  paid,  and  were  paid,  out  of  the  pro- 
ceeds of  the  parcel  sold,  and  the  master  was  ordered  to  settle 
the  proportion  which  each  parcel  ought  to  bear,  which  he  did, 
and  made  a  report  which  was  confirmed.  The  case  was  then 
suffered  to  rest  for  twenty-five  years,  and  in  the  meantime,  C, 
an  innocent  purchaser,  bought  the  parcel  devised  to  B.  After 
that,  A  filed  a  supplemental  bill,  making  C  a  party,  and  seek- 
ing to  have  B's  parcel  sold  to  reimburse  him  for  its  proportion 
of  the  debts  as  settled  in  1798.  But  the  chancellor  (Lynd- 
hurst )  held  that  when  the  last  report  of  the  master  was  con- 
firmed, so  that  nothing  remained  to  be  done  except  to  execute 
the  decree,  the  lis  pendens  ceased.1 

Two  cases  in  Illinois  hold  that  in  a  foreclosure  suit  in  equity 
the  court  is  not  functus  officio  until  the  decree  is  executed  by 
delivery  of  possession,  and  that  the  lis  pendens  does  not  cease 
until  that  is  done.2  If  the  notice  of  a  lis  pendens  is  given  by 
the  complaint,  a  transfer  of  the  papers  by  consent  to  another 
county  on  a  change  of  venue  destroys  the  lis  pendens  in  the 
original  county.3 

1.  Kinsman  v.  Kinsman,  1  Russell  Nash  county  after  the  removal  of  the 
&  Mylne  617,  622.  case  are  also  bound  by  the  lis  pendens. 

2.  Jackson  v.  Warren,  32  111.  331,  We  have  but  little  doubt  that,  had 
340;  Cochran  i\  Fogler,  116  111.  194  this  action  been  removed  in  the  usual 
(5  N.  E.  R.  383) .  manner,  the   lis   pendens    would  not 

3.  Arrington  v.  Arrington,  114  N.  C.  have  been  destroyed.  Without  en- 
153  (19  S.  E.  R.  351).  The  court  said :  tering  into  a  general  discussion  of  the 
"Another  serious  question  to  be  de-  subject,  it  is  sufficient  to  say  that  if 
termined  is,  whether  or  not  the  de-  the  suit  has  been  prosecuted  with 
fendants    who    purchased    lands    in  proper  diligence  the  Us  pendens  con- 
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The  Kentucky  statute  permits  one  who  has  been  construct- 
ively summoned  to  appear  within  five  years  after  the  rendition 
of  judgment  and  to  have  a  trial  on  the  merits.     But  one  who 


tinues  until  the  final  judgment,  or 
until  it  has  been  canceled  under  the 
directiona  of  the  court.  The  mere 
loss  or  destruction  of  the  notice  will 
not  affect  its  efficiency,  if  the  statute 
has  been  fully  complied  with.  But, 
while  all  this  may  be  true,  the  courts 
will  nevertheless  refuse  to  enforce  the 
rule  unless  the  party  invoking  it 
clearly  brings  himself  within  its  true 
spirit  and  principle ;  and  therefore  if, 
by  any  act  of  his  own,  he  has,  con- 
trary to  the  usual  course  of  the  court, 
consented  to,  or  been  instrumental  in, 
the  removal  from  its  files  of  the  no- 
tice of  lis  pendens  (or,  as  in  this  case, 
its  substitute,  the  complaint),  leav- 
ing nothing  whatever  upon  the  record 
which  could  inform  a  purchaser  of  the 
nature  of  the  action,  and  the  property 
sought  to  be  subjected,  it  must  follow, 
according  to  every  principle  of  equity 
and  fair  dealing,  that  the  purchaser 
will  be  protected.  The  rule  lis  pendens, 
while  founded  upon  principles  of 
public  policy,  and  absolutely  neces- 
sary to  give  effect  to  the  decrees  of 
the  courts,  is  nevertheless,  in  many 
instances,  very  harsh  in  its  operation ; 
and  one  who  relies  upon  it  to  defeat 
a  bona  fide  purchaser  must  understand 
that  his  case  is  strictissima  juris.  Cer- 
tainly, he  can  not  claim  its  protection 
if,  as  we  have  observed,  he  has  done 
anything  that  prevents  the  purchaser 
from  learning  the  nature  of  his  claim 
by  an  inspection  of  the  records.  That 
the  doctrine  of  estoppel  may  be  in- 
voked in  bar  of  the  enforcement  of 
the  rule,  is  well  settled.  It  is  applied 
in  cases  of  negligence  in  failing  to 
prosecute  the  action,  and  also  if  the 
plaintiff  makes  such  a  disposition  of 
the  case  that  it  mav  be  inferred  that 


the  right  to  enforce  the  lis  pendens  has 
been  abandoned.  While  we  are  un- 
able to  find  any  decision  directly  in 
point,  we  are  satisfied  that  the  views 
we  have  expressed,  as  applicable  to 
the  question  under  consideration,  are 
well  sustained  by  the  principle  just 
stated.  If  the  neglect  fully  to  prose- 
cute a  suit,  so  as  to  lead  a  purchaser 
to  infer  that  the  lis  pendens  is  aban- 
doned, will  work  an  estoppel,  it 
would  seem  plain  that  the  voluntary 
removal  of  everything  from  the  court 
which  could  possibly  give  any  in- 
formation as  to  the  object  of  the  ac- 
tion, should  have  the  same  effect.  We 
need  not  pause  to  consider  the  just- 
ness of  the  criticism  to  be  found  in 
some  of  the  text-books  upon  the  use 
of  the  term  'constructive  notice'  in 
connection  with  the  doctrine  of  lis 
pendens.  It  is  doubtless  true  that, 
generally  speaking,  the  doctrine  is 
really  not  founded  upon  notice  at  all, 
but  upon  considerations  of  a  stern 
public  policy,  which  does  not  permit 
a  party  litigant  to  convey  to  others 
the  subject  of  the  litigation,  so  as  to 
prejudice  the  rights  of  the  opposite 
party.  Bellamy  v.  Sabine,  1  DeGex 
&  J.  566.  This  is  evident  from  the 
fact  that,  originally,  the  rule  was  en- 
forced in  cases  in  which  a  subpoena 
was  issued  before  the  filing  of  the  bill, 
or  of  any  other  paper  from  which  the 
public  could  glean  any  information 
whatever  as  to  the  subject-matter  of 
the  threatened  litigation.  If,  how- 
ever, the  statute  or  a  rule  of  court  re- 
quires the  filing  of  a  bill  as  a  pre- 
requisite of  jurisdiction,  there  is,  says 
Bennett  (Lis  Pend.,  §18), 'a  warrant  for 
using  the  terms  "notice  lis  pendens," 
and   "notice  of  lis  pendens."'     And 
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purchases  the  property  under  the  judgment  during  this  five 
years  is  not  a  lis  pendens  purchaser.1 


very  plainly  are  these  terms,  as 
well  as  that  of  'constructive  notice,' 
permissible  if,  as  in  this  state,  the  lis 
pendens  can  only  exist,  as  to  real  prop- 
erty, by  a  strict  compliance  with  the 
terms  of  the  statute,  and  in  which  the 
statute  itself  declares  that  the  notice, 
when  properly  filed,  shall  be  'con- 
structive notice.'  Code,  §229.  The 
fundamental  principle  of  lis  pendens, 
therefore,  being  no  longer  founded, 
in  this  state,  upon  a  public  policy 
which  gives  effect  to  the  decrees  of 
the  courts,  regardless  of  the  fact 
whether  or  not  an  inquiring  purchaser 
can  acquire  information  by  an  in- 
spection of  the  record,  but  being 
founded  upon  the  principle  that  by 
such  an  inspection  he  can  actually  ac- 
quire information,  it  must  necessarily 
follow  that  the  lis  pendens  is  entirely 
dependent  upon  the  filing  of  the  no- 
tice ;  and,  if  this  be  so,  it  must  also 
follow  that  its  efficacy  will  be  de- 
stroyed when  it  is  substantially  with- 
drawn by  the  consent  of  the  parties. 
It  is  true  that  the  notice,  when  filed, 
is,  as  in  the  case  of  the  common-law 
lis  pendens,  in  itself  notice,  or  rather 
dispenses  with  actual  notice;  but  it 
was  in  consonance  with  the  spirit 
long  evinced  by  the  courts  of  equity, 
to  postpone  the  operation  of  the  rule 
until  the  bill  was  filed,  that  these 
statutory  provisions  have  been  very 
generally  enacted.  While  recognizing 
the  lis  pendens  as  absolutely  binding 
in  its  effect,  the  rigor  of  the  rule  has 
been  softened  by  the  equitable  re- 
quirement that  the  means  of  informa- 
tion should  be  accessible  to  those 
who  are  careful  enough  to  search 
for  it. 

"These  principles  are  easily  applied 
to  the  facts  appearing  in  the  record. 


This  action  is  entitled  'Pattie  D.  B. 
Arlington  against  J.  P.  and  B.  L. 
Arlington,  executors,  and  others;' 
and  there  appears  nothing  else  on  the 
docket  from  which  the  character  of 
the  action  or  names  of  the  parties, 
other  than  the  executors,  can  be  as- 
certained. It  is  clear,  therefore,  that, 
in  the  absence  of  the  complaint,  there 
was  nothing  on  the  records  of  the 
court  which  could  amount  to  a  lis 
pendens,  under  our  statute.  At  the 
fall  term,  1882,  the  following  order, 
entitled  as  above  stated,  appears  on 
the  docket :  'This  cause,  on  motion 
of  plaintiff,  supported  by  affidavit,  is 
removed ;  and,  by  consent  of  counsel 
for  plaintiffs  and  defendants,  Vance 
county  is  designated  as  the  county  to 
which  it  should  be  removed,  and  that 
the  original  papers  in  the  cause  be 
transmitted,  instead  of  a  transcript, 
and  said  cause  not  to  be  called  before 
Thursday  of  the  next  term  of  Yance 
superior  court.'  Thus  it  appears  that 
all  of  the  papers  from  which  a  pur- 
chaser could  derive  any  information 
that  the  devisees  of  Arrington  were 
parties,  or  that  their  land  was  to  be 
subjected,  were,  by  consent  of  all  the 
parties  who  are  interested  in  sustain- 
ing the  lis  pendens,  virtually  with- 
drawn from  the  files  of  the  court.  The 
complaint,  so  far  as  this  question  is 
concerned,  was  simply  a  substitute 
for  the  notice  required  by  the  code ; 
and  its  withdrawal,  under  the  circum- 
stances, had  the  same  effect  as  the 
voluntary  withdrawal  of  any  other 
notice  of  lis  pendens.  It  seems  to  us 
that  it  would  be  pushing  the  doctrine 
of  statutory  lis  pendens  far  beyond  its 

1.  Kellar  v.  Stanley,  86  Ky.  240  (5 
S.W.  R.  477). 
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Indian  cases. — Chand  on  Res  Judicata,  section  275,  says  : 
"  275.  When  a  civil  suit  may  be  said  to  terminate  for  the 
purposes  of  rule  of  lis  pendens. — There  is  a  conflict  also 
as  to  when  a  suit  may  be  said  to  terminate.  Sugden,  on  Ven- 
dors and  Purchasers,  says  that  lis  pendens  is  not  terminated 
when  the  decree  does  not  put  an  end  to  the  suit.  In  Higgins 
v.  Shaw,1  Lord  Leonard  said  that  'a  decree  for  account  does  not 
put  an  end  to  a  suit;  it  is  a  continuance  of  the  litigation.'  In 
Kinsman  v.  Kinsman,2  Lord  Lyndhurst,  after  observing  that 
'in  order  that  there  may  be  a  litis  pendentia  there  must  be  a 
continuance  of  litis  contestation  referred,  by  way  of  illustration, 
to  the  'case  of  a  decree  for  an  account  in  an  administration  or 
creditors'  suit ;'  and  said  :  '  He  was  ready  to  admit  that  a  de- 
cree for  an  account  in  a  creditors'  suit  would  not  determine  a 
lis  pendens.  But  in  case  the  proceedings  went  a  great  deal 
further  than  the  account;  *  *  *  when  everything  had 
been  obtained  under  the  decree  which  the  suit  had  contem- 
plated, and  nothing  remained  but  to  carry  the  decree  into  effect, 
the  case  was  most  materially  changed.  After  the  decree  and 
before  execution,  it  was  not  pretended  that  lis  pendens  could 
any  longer  exist.  It  might  be  true  that  no  general  decree  had 
been  made  upon  the  cause  coming  back  for  further  directions. 
And  why  was  it  so?  In  all  probability  because  no  further  di- 
rections were  required  ;  the  rights  of  the  parties  having  been 
ascertained  and  decided  by  the  report,  that  report,  confirmed 
and  still  unappealed  from,  was  in  truth  the  final  judgment  in 
the  case.  How  many  years  had  elapsed  since  that  decree  had 
been  pronounced?  Upwards  01  a  quarter  of  a  century;  and 
matters  might  have  gone  for  a  century  longer  because  nobody 

reasonable  limits  to  enforce  it  in  favor  therefore,  of  the  opinion  that  there 
of  those  at  whose  instance  every  was  error  in  the  ruling  that  those  of 
vestige  of  information  required  by  the  the  defendants  who  purchased  lands 
statute  was  removed,  and  against  a  in  Nash  county  after  the  removal  of 
purchaser  who,  for  that  reason,  could  the  cause  were  affected  with  con- 
not,  by  the  most  diligent  inspection  of  structive  notice  of  the  purpose  of  this 
the  records,  have  discovered  that  the  action." 

laud  he  was  purchasing  was  sought  to  1.  2  Drury  and  Warren  361. 

be  subjected  to  the  payment  of  the  in-  2.  1  Russell  and  Mylne  622. 
debtedness    of  the  estate.      We   are, 
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had  any  motive  to  interfere.  If  the  supplemental  bill  were 
considered  as  growing  out  of  the  former  suit,  that  might,  in  a 
certain  sense,  be  held  to  be  a  continuance  and  prosecution  of 
the  original  cause ;  but  it  would  be  an  abuse  of  the  plain  mean- 
ing of  the  term  lis  pendens  to  apply  it  to  a  case  like  the  present, 
in  which  the  supplemental  bill  was  not  filed  till  after  the  sale 
had  taken  place.' 

' '  Sir  Charles  Sargent,  in  delivering  the  judgment  of  the 
Bombay  high  court  in  Venkatesh  v.  Maruti,1  after  referring  to 
the  above  cases,  said  :  c  Here,  however,  the  decree  was  a  final 
one ;  the  litigation  between  the  parties,  which  had  for  its  sub- 
ject the  liability  of  other  property  than  what  was  contained  in 
the  mortgage-bond  for  the  payment  of  the  mortgage,  was  termi- 
nated by  the  decree,  which  only  remained  to  be  executed 
against  that  property.  In  other  words,  the  litis  contestatio  had 
ceased.  The  cases  cited  for  the  plaintiff  are  not  in  point.  In 
the  privy  council  decision  in  Bazayet  Hossein  v.  Dooli  Chund,2 
it  is  not  plain  whether  the  mortgage-bond  was  executed  after 
the  decree  in  the  suit  instituted  by  the  widow  Tayyuban  ;  but, 
assuming  it  to  have  been  so,  the  decree  directed  an  account  to 
be  taken,  which  brings  it  within  the  class  of  cases  above  men- 
tioned. In  Ravji  Narayan  v.  Krishnaji  Lakshman,3  the  plaint- 
iff purchased  under  a  common  money-decree,  and,  therefore, 
subject  to  the  previous  mortgage  and  decree,  and  the  question 
whether  there  was  litis  pendentia  after  decree  did  not  arise.'  " 

§  543.  Lis  pendens — Commences,  when. — The  filing  of  the 
complaint  or  bill,  and  the  service  of  process,  are  both  neces- 
sary in  order  to  create  a  lis  pendens}     The  service  of  process 

1.  Indian  L.  R.  12  Bombay  220.  ray  v.  Ballou,  1  Johns.  Ch.  566;  Jack- 

2.  Indian  L.  R.  4  Calcutta  409.  son  v.   Dickenson,   15  Johns.  309   (S 

3.  Bombay  H.  C.  R.  139.  Am.  D.  236) ;  Murray  v.  Blatchford,  1 

4.  Banks  v.  Thompson,  75  Ala.  531;  Wend.  583  (19  Am.  D.  537)  ;  Tate  ». 
Grant  v.  Bennett,  96  111.  513,  520;  Jordan,  3  Abb.  Pr.  392;  Leitch  v. 
Campbell's  Case,  2  Bland's  Ch.  209  (20  Wells,  48  N.  Y.  585,  593 ;  Walker  v. 
Am.  D.  360,  379) ;  Sanders  v.  Mc-  Goldsmith,  14  Oregon  125  (12  Pac.  R. 
Donald,  63  Md.  503,  511 ;  Herrington  537,  557)  ;  Tharpe  v.  Dunlap,  4  Heisk. 
v.  Herrington,  27  Mo.  560;  Metcalf  v.  (51  Tenn.)  674,  686;  Staples  v.  White, 
Smith,  40  Mo.  572;  Haughwout  v.  88  Tenn.  30;  S.  C.  12  S.  W.  R.  339. 
Murphy,  22  N.  J.  Eq.  531,  545 ;  Mar- 
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alone,  without  the  filing  of  the  bill,  is  not  sufficient.1  Thus, 
process  having  been  issued  and  served  before  the  complaint 
was  filed,  as  permitted  by  Wisconsin  statute,  one  who  buys  the 
property  in  controversy  between  the  service  of  process  and  the 
filing  of  the  complaint,  is  not  bound  as  a  lis  pendens  purchaser, 
because  a  search  of  the  records  would  reveal  nothing  to  put 
him  on  his  guard.2  So,  a  bill  having  been  filed  against  sev- 
eral persons  to  set  aside  a  fraudulent  conveyance,  the  service 
of  a  subpoena  and  copy  of  the  bill  on  one  of  the  defendants, 
who  afterwards  read  the  copy  of  the  bill  to  a  codefendant,  did 
not  create  a  lis  pendens  so  as  to  affect  a  purchaser  from  him  be- 
fore he  was  served  with  the  subpoena.8 

Common  law. — "At  common  law,  the  writ  was  pending 
from  the  first  moment  of  the  day  on  which  it  was  issued,  and 
bore  teste;  and  a  purchaser  on  or  after  that  day  held  the  prop- 
erty subject  to  the  execution  upon  the  judgment  in  that  suit,  as 
the  defendant  would  have  held  it  if  no  alienation  had  been 
made."4  This  case  says  that  a  Us  pendens  existed  in  chancery 
from  the  service  of  the  subpoena,  although  the  bill  was  not 
filed  until  long  after ;  and  that  one  who  purchased  on  the  day 
of  service  was  bound.  It  is  held  in  West  Virginia  that  a  sub- 
poena served  is  not  a  sufficient  Us  pendens,  but  that  when  the 
bill  is  filed  the  lis  pendens  relates  back  to  the  service  of  the 
subpoena.5 

Dating  back  of  service. — A  suit  operates  as  a  Us  pendens 
only  after  the  bill  is  filed  and  process  served ;  and  the  dating 
back  of  an  acceptance  of  service  does  not  make  it  thus  operate 
before  the  time  of  actual  acceptance.6  A  case  in  the  Supreme 
Court  of  the  United  States  was  this :  On  December  29  a  suit 
was  brought  upon  an  unsecured  claim,  and  on  January  31  a 
judgment  was  recovered,  which,  by  virtue  of  a  statute,  became 

1.  Hayden  v.  Bucklin,  9  Paige  511 ;  4.  Newman  v.  Chapman,  2  Randolph 
Burroughs  v.  Reiger,  12  How.  Pr.  171.  (23  Va.)  93  (14  Am.  D.  766,  769). 

2.  Kellogg  v.  Fancher,  23  Wis.  21  5.  Harmon  v.  Byram,  11  W.  Va. 
(99  Am.  D.  96,  101).  This  case  says  511.  Approved,  Stone  v.  Tyree,  30  W. 
that  the  rule  in  England  is  contrary.  Va.  687  (5  S.  E.  R.  878,  885). 

3.  Williamson  v.  Williams,  11  Lea  6.  Miller  v.  Kershaw,  Bailey's  Eq. 
(79  Tenn.)  355,  362.  479. 
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a  lien  on  the  lands  of  the  defendant  from  the  first  day  of  the 
term,  which  was  January  4.  On  the  loth  of  January  a  suit 
was  brought  by  another  creditor  against  the  same  debtor  to 
foreclose  a  mortgage  made  two  years  before,  to  which  the 
plaintiff  in  the  first  suit  was  not  a  party,  and  a  decree  was  ob- 
tained on  March  7.  It  was  decided  that  this  decree  barred  the 
lien  of  the  judgment  thus  rendered  sixteen  days  after  the  fore- 
closure suit  was  begun,  notwithstanding  the  fact  that  the  judg- 
ment-lien dated  back  by  statute  eleven  days  before  the  foreclos- 
ure suit  was  begun.  In  other  words,  as  the  plaintiff  in  the  first 
suit  had  no  lien  when  the  foreclosure  suit  was  commenced,  his 
judgment  subsequently  rendered  made  him  a  lis  pendens  lienor, 
although  his  lien  when  obtained  related  back  to  a  time  prior  to 
the  commencement  of  the  foreclosure  suit.1 

Publication. — A,  having  sold  a  tract  of  land  to  B,  sued 
him  to  cancel  the  deed  and  to  reclaim  the  land  on  account  of 
fraud.  B  was  a  non-resident  and  service  was  made  by  publi- 
cation. A  purchaser  from  him  after  the  publication  was  com- 
plete, took  it  subject  to  A's  rights.2 

Statutes. — The  Iowa  statute  provides  that :  "  When  a  peti- 
tion has  been  filed  affecting  real  estate,  the  action  is  pending 
so  as  to  charge  third  persons  with  notice  of  its  pendency."  3 
The  Kansas  statute  makes  the  filing  of  the  petition  a  lis  pen- 
dens notice.  But  if  a  petition  is  presented  to  the  clerk  who 
indorses  it  with  his  file-mark  and  hands  it  back  to  the  counsel 
who  presented  it  who  carries  it  away  without  leaving  any  pre- 
cipe for  a  summons,  a  lis  pendens  is  not  created.4     The  statute 

1.  Stout  v.  Lye,  103  TJ.  S.  66.  matter  thereof  as  against  the  plaint- 

2.  Bennett  v.  Williams,  5  0.  461.  iff' s  title ;  but  such  notice  shall  be  of 

3.  Haverly  v.  Alcott,  57  Iowa  171  no  avail  unless  the  summons  be  served, 
(10  N.  W.  R.  326).  or  the  first  publication  made,  within 

4.  Wilkinson  v.  Elliott,  43  Kan.  sixty  days  after  the  filing  of  the  peti- 
590  (23Pac.  R.  614).  The  court  said :  tion.'  Was  the  handing  of  the  peti- 
"The  code  prescribes  that  'when  the  tion  to  the  clerk,  and  his  mere  in- 
petition  has  been  filed,  the  action  is  dorsement  thereon,  a  sufficient  filing, 
pending  so  as  to  charge  third  persons  within  the  meaning  of  this  statute? 
with  notice  of  its  pendency,  and,  It  seems  to  us  that  it  can  not  be  so 
while  pending,  no  interest  can  be  ac-  held.  The  filing  contemplated  by  the 
quired  by  third  persons  in  the  subject-  statute  is  to  place  the  petition  in  the 
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of  New  York  having  provided   for  the  filing  of  a  lis  pendens 
notice  "at   the  time  of  filing  the  complaint  or  at  any  time 


custody  of  the  clerk,  there  to  remain 
subject  to  inspection  by  all  interested 
parties.  'File'  meant,  at  common 
law,  'a  thread,  string,  or  wire  upon 
which  writs  and  other  exhibits  in 
courts  and  offices  are  fastened  or  filed 
for  the  safe-keeping  and  ready  turning 
to  the  same.'  The  modern  method  of 
filing  papers  is  to  place  them  in  the 
official  custody  of  the  proper  officer  to 
be  kept  as  a  permanent  record,  and 
the  making  of  an  indorsement  thereon 
by  the  officer  of  the  time  they  were 
received.  According  to  Bouvier,  'a 
paper  is  said  to  be  filed  when  it  is 
delivered  to  the  proper  officer,  and  by 
him  received  to  be  kept  on  file.'  The 
mere  handing  of  a  petition  to  an  offi- 
cer for  indorsement,  and  for  a  tem- 
porary purpose,  can  not  be  regarded 
as  a  'filing,'  within  the  meaning  of 
the  statute  of  lis  pendens.  It  must  be 
placed  in  the  custody  of  the  clerk  as  a 
permanent  official  record,  and  for  the 
purpose  of  giving  notice  to  all  of  what 
is  the  nature  and  scope  of  the  litiga- 
tion. The  statute  requires  that  all 
such  papers  shall  be  safely  kept  in  the 
custody  of  the  clerk,  but  in  this  case 
it  would  seem  that  the  petition  was 
not  handed  to  the  clerk  to  be  received 
and  kept  by  him  as  a  permanent  rec- 
ord. It  seems  probable  that,  for  some 
reason,  the  plaintiff  did  not  desire  the 
purpose  and  scope  of  the  action  to  be 
known  until  an  order  of  injunction 
could  be  obtained.  Her  conduct,  how- 
ever, was  such  that  a  stranger  to  the 
action  had  no  opportunity  of  inform- 
ing himself  what  property,  if  any, 
was  involved  in  her  proposed  action. 
Shall  she  have  the  benefit  of  a  notice 
based  on  an  alleged  record,  although 
by  her  own  act  she  has  rendered  an 

70 


examination  or  search  of  the  record 
abortive?  Before  the  sale  of  the  land 
the  defendant  did  in  fact,  through  an 
attorney,  make  inquiry  and  search  as 
to  whether  or  not  there  was  anything 
of  record  affecting  the  title  to  this  real 
estate,  and  was  told  by  the  clerk  that 
there  was  nothing;  and  no  petition 
was  found  in  the  custody  of  the  clerk, 
where  such  papers  are  kept  in  case 
they  are  filed.  To  adopt  the  rule  in- 
voked by  the  plaintiff  would  tend  to 
the  encouragement,  rather  than  to  the 
prevention,  of  fraud.  Before  the  doc- 
trine of  lis  pendens  will  apply,  the 
petition  should  be  actually  filed,  and 
made  a  permanent  record,  with  the 
bona  fide  intention  of  proceeding  with 
the  prosecution  of  the  action ;  and  it 
should  be  kept  on  record,  open  to  in- 
spection by  the  whole  world.  It  is 
said  that  it  is  the  intention  and  act 
combined  which  makes  the  filing  of  a 
petition  or  commencement  of  an  ac- 
tion effective.  Under  a  statute  which 
provides  that  the  filing  of  a  petition 
constitutes  the  commencement  of  an 
action,  it  was  held  that  a  petition  de- 
livered to  the  clerk  of  the  court  with 
instructions  not  to  issue  process  until 
further  instructions  were  given,  was 
not  the  commencement  of  an  action, 
so  as  to  prevent  the  running  of  the 
statute  of  limitations,  and  that  it 
should  be  treated  as  having  been  left 
with  the  clerk  in  his  individual  ca- 
pacity, as  bailee.  Maddox  v.  Hum- 
phries, 30  Tex.  494.  Benn.  Lis  Pen- 
dens, §  42.  When  the  plaintiff  handed 
her  petition,  temporarily,  to  the  clerk, 
she  did  not  ask  for,  nor  obtain,  the 
issuance  of  a  summons, — an  essential 
step  to  the  institution  of  an  action.  It 
was,   apparently,  the  intention  that 
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afterwards,"  the  filing  of  such  a  notice  before  the  complaint  is 
filed  is  a  nullity.1 

§  544.   Lis  pendens— County— Land  lies  in  another.— The 

purchaser  of  land,  while  a  suit  is  pending  to  enforce  a  lien  upon 
it  in  a  court  having  jurisdiction,  is  bound,  although  the  court 
sits  in  another  county.2  But  a  statute  of  Ohio  having  author- 
ized real  estate  situate  in  two  counties  to  be  recovered  in  one 
action,  only  in  case  it  constituted  an  entire  tract,  such  an 
action,  if  the  land  is  in  separate  tracts,  does  not  make  a  lis 
pendens  in  respect  to  the  tract  in  the  other  county.8 

Cross-bill. — If  a  suit  is  brought  and  a  notice  filed  so  as  to 
create  a  Us  pendens,  it  will  apply  also  to  a  cross-bill  by  the 
defendant  against  the  plaintiff.4 

Lis  pendens— Deed  of  trust— Payments  on.— A  per- 


§  545 

the  acts  and  purposes  of  the  plaintiff 
should  be  concealed  from  all  until  the 
petition  was  finally  returned  and 
deposited  with  the  clerk  to  be  kept  by 
him  as  a  permanent  record.  It  is  our 
opinion  that  until  the  petition  was 
permanently  placed  on  record,  with 
the  bona  fide  purpose  of  diligently  pro- 
ceeding with  the  litigation,  the  action 
can  not  be  regarded  as  pending,  within 
the  meaning  of  section  81  of  the  code." 

1.  Weeks  v.  Tomes,  16  Hun  (23  N. 
Y.  Supreme)  349. 

2.  Wickliffe  v.  Breckinridge,  1  Bush 
(64  Ky.)  427. 

3.  Benton  v.  Shafer,  47  0.  St.  117, 
129  (24 N.  E.  R.  197).  The  court  said: 
"It  is  true  that  the  action  in  Union 
county  was  to  have  partition  of  lands 
lying  in  that  county  and  also  in  Dela- 
ware county,  and,  if  the  estate  to  be 
partitioned  is  situated  in  two  or  more 
counties,  the  proceedings,  as  before 
observed,  may  be  had  in  any  county 
wherein  a  part  of  it  is  situated ;  but 
the  purpose  of  that  action,  as  appears 
from  the  agreed  statement  of  facts, 
was  also  to  set  aside  the  deed  of  con- 


veyance made  by  Phebe  Benton  to 
Daniel  S.  Benton  and  Lewis  Benton 
of  the  tract  of  land  in  Delaware 
county,  mortgaged  to  Mary  J.  Shafer, 
'and  to  recover  the  real  estate  sit- 
uated in  Delaware  county.'  By  sec- 
tion 5023  of  the  Revised  Statutes,  'if 
the  property  is  situate  in  more  than 
one  county,  the  action  may  be  brought 
in  either;  but  in  actions  to  recover 
real  property  this  can  only  be  done  in 
case  the  property  is  an  entire  tract.' 
The  mortgaged  real  property  situated 
in  Delaware  county  was  not  part  of 
an  entire  tract  situated  in  more  than 
one  county,  but  was  a  separate  and 
independent  tract  of  land  located  en- 
tirely in  Delaware  county.  As  the  ac- 
tion to  recover  the  real  property  was 
brought  in  Union  county,  where  no 
part  of  the  land  embraced  in  the 
mortgage  was  located,  the  defendant 
in  error,  Mary  J.  Shafer,  can  not  be 
held  chargeable  with  constructive  no- 
tice of  the  pendency  of  the  action." 

4.  S.  C.  Hall  Lumber  Co.  v.  Gustin, 
54  Mich.  624  (20  N.  W.  R.  616). 
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son  executed  a  deed  of  trust  for  some  slaves  to  secure  a  debt, 
and  afterwards,  claiming  that  the  debt  had  been  paid,  brought 
a  suit  to  enjoin  the  sale  under  the  deed  ;  but  it  was  decided 
that  the  payments  had  been  made  on  another  debt,  and  he  was 
defeated.  Pending  this  suit,  the  debtor  executed  another  deed 
of  trust  for  the  same  slaves  to  secure  a  debt  of  another  creditor, 
who  sold  them,  under  the  power  contained  in  the  deed,  to  a 
stranger.  After  the  termination  of  the  suit,  the  trustee  in  the 
first  deed  brought  an  action  of  detinue  for  the  slaves  against 
the  purchaser  under  the  second  trust  deed,  and  the  latter 
offered  to  show  that  the  payments  mentioned  in  the  first  suit 
were,  in  fact,  made  on  the  debt  secured  by  the  first  deed  of 
trust,  but  it  was  held  that  the  deed  under  which  he  claimed 
having  been  made  pending  that  suit,  he  was  bound  by  the 
decree,  and  his  offer  was  rejected.1 

Deed  unrecorded. — A  conveyed  land  to  B  and  B  to  C. 
Both  these  conveyances  were  fraudulent,  and  C's  deed  was 
kept  off  the  record.  A's  creditors  having  commenced  proceed- 
ings in  insolvency  and  appointed  D  as  trustee,  he,  having 
neither  actual  nor  constructive  notice  of  the  deed  from  B  to  C, 
sued  B  to  set  aside  his  deed  as  fraudulent.  Afterwards,  E, 
without  notice  of  D's  suit,  loaned  money  to  0  and  took  a  mort- 
gage on  the  land.  It  was  held  that  he  was  a  Us  pendens  in- 
cumbrancer and  bound  by  the  decree  of  D  against  B.2 

§  546.  Lis  pendens — Description  of  property. — A  creditors' 
bill,  in  order  to  operate  as  a  lis  pendens  against  real  estate, 
must  be  so  definite  in  description,  that  any  one  reading  it  can 
learn  thereby  what  property  is  intended  to  be  made  the  subject 
of  litigation.3  The  supreme  court  of  South  Carolina  said: 
"The  specific  property  must  be  so  pointed  out  by  the  proceed- 
ings as  to  warn  the  whole  world  that  they  meddle  with  it  at 
their  peril."4     The  case  was  this:     A  person  holding  slaves  in 

1.  Nichols  v.   Campbell,    10  Gratt.        3.  Miller  v.  Sherry,  2  Wall.  (69  IT. 
(51  Va.)  560,  569.  S.)  237,  250. 

2.  Norton  v.   Birge,  35  Conn.  250,        4.  Lewis  v.  Mew,  1  Strobhart's  Eq. 
263.  180,  183.     Approved,  Russell  v.  Kirk- 
bride,  62  Tex.  455,  459. 
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trust  had  sold  two  of  thein,  and  a  bill  having  been  filed  to 
compel  him  to  restore  one  of  them  or  to  pay  his  value,  and  to 
refund  the  unpaid  balance  on  the  other,  and  to  enjoin  him  from 
selling  or  wasting  any  more  of  the  trust  negroes,  but  which 
failed  to  give  a  copy  of  the  deed  of  trust  or  to  name  any  of  the 
negroes,  it  was  held  that  a  decree  did  not  bind  a  lis  pendens 
purchaser  from  him,  because  there  was  nothing  to  point  out 
and  identify  any  particular  negro.  A  decision  in  New  York 
seems  to  be  opposed  to  this.  In  that  case,  a  bill  was  filed  al- 
leging that  the  defendant  had  received,  among  other  assets,  300 
shares  of  the  capital  stock  of  a  bank  named,  from  his  co-exec- 
utor, as  the  property  of  an  estate,  and  charging  that  he  had 
fraudulently  conveyed  them  to  his  wife,  who  was  made  a  party, 
and  that  he  was  insolvent,  and  had  the  charge  and  control  of 
a  large  amount  of  property  held  ostensibly  in  the  name  of  the 
wife,  consisting  of  bank  stocks,  bonds  and  mortgages,  which 
belonged  to  the  plaintiffs  as  legatees.  It  was  held  that  a  pur- 
chaser of  this  bank  stock  from  the  defendants  pending  the  suit, 
although  it  was  only  thus  described  in  a  general  manner,  was 
bound  by  the  decree.1 

An  earlier  case  in  the  same  state  is  quite  similar  in  princi- 
ple. A  cestui  que  trust  filed  a  bill  against  his  trustee,  stating, 
among  other  things,  that  the  defendant  held  in  trust  for 
the  plaintiff  "divers  lands  in  Cosby's  Manor,"  and  in  the 
patent  of  Springfield,  and  "certain  parts  or  parcels  of  land  in 
the  Oriskany  Patent";  that  he  had  proceeded  to  sell  "various 
parts  and  parcels  of  the  land  lying  in"  Cosby's  Manor;  that 
he  had  in  his  hands  contracts  for  land  sold,  and  had  in  his 
possession  bonds  and  mortgages  belonging  to  the  trust  estate ; 
that  the  defendant  was  meditating  a  sale  of  the  securities,  and 
he  prayed  for  an  injunction  against  his  making  any  more  sales 
or  assigning  the  securities,  which  was  granted.  Prior  to  the 
filing  of  this  bill,  the  defendant  had  sold  two  lots  in  Cosby's 
Manor  to  one  Slayter,  who  did  not  know  that  he  held  them  as 
trustee,  and  after  the  bill  was  filed  and  the  injunction  issued, 
the  trustee  assigned  the  securities  he  held  against  Slayter  to  one 

1.  Leitch  v.  Wells,  48  Barb.  637, 650. 
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Hunt,  to  whom  Slayter,  without  any  actual  notice  of  the  suit 
against  the  trustee,  paid  them.  In  a  new  suit  by  the  cestui  que 
trust  against  Slayter,  the  chancellor  held  that  he  was  bound 
as  a  lis  pendens  payer  of  the  securities ;  that  he  was  bound  to 
know  the  contents  of  the  bill,  and  to  make  inquiry  and  to  learn 
at  his  peril  whether  or  not  the  lots  he  bought  were  a  part  of 
those  held  in  trust,  although  when  he  purchased  and  when  he 
paid,  he  had  no  notice  that  his  grantor  was  a  trustee.1  It  is 
held  in  North  Carolina  that,  if  a  judgment-creditor  brings  a 
suit  against  the  executor,  devisees  and  legatees  to  reach  assets, 
and  alleges  that  the  decedent  "died  seized  and  possessed  of  a 
large  quantity  of  real  and  personal  property  of  great  value," 
and  prays  for  an  account  of  the  personal  assets,  and  if  they  are 
insufficient,  then  for  a  sale  of  the  real  estate,  this  general  de- 
scription is  sufficient  to  bind  one  who  purchases  land  from  a 
devisee.2 

A  late  case  in  Maine  was  as  follows  :  The  plaintiff  caused 
an  execution  to  be  levied  on  land  described  thus:  "Commenc- 
ing at  the  south-east  corner  of  lot  No.  29,  thence  northerly 
along  the  west  side  of  the  Bennock  road  to  a  point  opposite  the 
center  of  the  front  door  of  the  house  on  said  lot;  thence  through 
the  middle  of  the  front  entry  of  said  house  to  the  east  line  or 
side  of  the  stable  ;  thence  south  to  the  south  line  of  said  lot, 
and  thence  east  to  the  first-mentioned  bound."  On  the  trial 
for  its  recovery  by  virtue  of  this  levy,  it  was  shown  that  the 
land  in  controversy  was  a  part  of  lot  32  instead  of  29,  as  de- 
scribed in  the  levy,  but  the  plaintiff  recovered  upon  the  ground 
that,  although  the  starting  point  was  "the  south-east  corner  of 
lot  number  29,"  none  of  the  other  calls  applied  to  that  lot,  and 
all,  except  the  first,  did  apply  to  lot  32.  After  the  levy  and 
commencement  of  the  action  to  recover  the  land,  and  before 
the  trial,  the  defendant  conveyed  it  for  value  to  an  innocent 
purchaser,  against  whom  the  plaintiff  now  sought  to  recover 
upon  the  ground  that  he  was  a  lis  pendens  purchaser  and  bound 
by  the  final  judgment.     But  he  was  allowed  to  show  that  the 

1.  Green  v.  Slayter,  4  Johns.  Ch.  38.        2.  Arlington  v.  Arrington,  114  N.  C- 

151  (19  S.  E.  R.  351). 
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calls  and  descriptions  would  identify  lot  29  as  perfectly  as  lot 
32,  and  thus  to  defeat  the  action,  notwithstanding  the  result 
of  the  case  against  his  grantor.  In  other  words,  the  court 
held  that,  when  he  examined  the  record  of  the  pending  suit  to 
recover  a  part  of  lot  29,  and  found  that  the  description  given 
accurately  covered  it,  and  then  purchased  lot  32,  he  was  not 
bound  by  the  mistake  of  fact  by  means  of  which  the  plaintiff 
was  allowed  to  recover  lot  32  instead  of  29. *  The  court  said  : 
"Precisely  the  same  rule  applies  as  to  this  kind  of  notice  as  to 
notice  by  a  recording  in  the  registry  of  deeds.  The  effect  of 
lis  pendens  and  the  effect  of  registry  are  in  their  nature  the 
same  thing.  They  are  only  different  instances  of  the  operation 
of  the  rule  of  constructive  notice.  They  are  record  notices. 
One  is  a  record  in  one  place  and  the  other  a  record  in  another 
place.  A  purchaser  must  consult  both  places  of  record  for  light 
and  information.  If  the  description  of  the  land  intended  to 
be  conveyed  by  a  deed  or  designed  to  be  demanded  in  a  writ, 
is  insufficient  to  inform  a  purchaser,  or  put  him  upon  inquiry 
that  will  inform  him,  as  to  what  the  premises  deeded  or  de- 
manded may  be,  he  will  not  be  bound  by  either  form  of  no- 
tice." The  maxim  that  that  is  certain  which  can  be  made  cer- 
tain, applies  to  the  question  whether  or  not  property  is  so  defi- 
nitely described  as  to  create  a  lis  pendens? 

§  547.  Lis  pendens — Divorce  and  alimony. — A  suit  for  a  di- 
vorce and  alimony  does  not  operate  as  a  lis  pendens  so  as  to  pre- 
vent the  husband  from  disposing  of  his  real  estate,3  any  more 

1.  Jones  v.  McNarrin,  68  Maine  334  visions  of  section  2628  of  the  code, 
(28  Am.  R.  66).  which  provides:     'When    a  petition 

2.  Norris  v.  He,  152  111.  90  (38  N.  E.  has  been  filed  affecting  real  estate  the 
R.  762) .  action  is  pending  so  as  to  charge  third 

3.  Brightman  v.  Brightman,  1  R.  I.  persons  with  notice  of  its  pendency, 
112,  120.  In  Scott  v.  Rogers,  77  Iowa  and  while  pending  no  interest  can  be 
483  (42  N.  W.  R.  377),  the  court  said:  acquired  by  third  persons  in  the  sub- 
"This  mortgage  having  been  executed  ject-matter  thereof  as  against  the 
and  recorded  prior  to  the  rendering  of  plaintiff's  title,  if  the  real  property 
either  of  the  judgments  for  alimony,  affected  be  situated  within  the  county 
it  is  entitled  to  priority,  unless  the  where  the  petition  is  filed.' In  O'Brien 
petition  upon  which  these  judgments  v.  Putney,  55  Iowa  292  (7  N.  W.  Rep. 
were  rendered  comes  within  the  pro-  615),  this  court  cited  approvingly  sec- 
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than  a  declaration  at  law.1  A  conveyance  of  land  in  Ohio  was 
made  to  a  husband,  for  which  he  paid  with  his  wife's  money. 
Afterwards  she  brought  a  suit  for  a  divorce,  and,  among  other 
things,  described  this  land  and  alleged  that  it  was  paid  for  by 
her  money  with  the  understanding  that  it  was  to  be  conveyed 
to  her,  but  that  he  wrongfully  caused  it  to  be  placed  in  his 
name.  Her  prayer  was  for  a  divorce  and  that  the  estate  she 
brought  to  the  defendant,  or  its  equivalent  in  money,  be  ad- 
judged to  her  out  of  his  property,  real  and  personal,  and  for 
alimony  in  the  residue  of  his  estate ;  or,  that  the  land  so  pur- 
chased be  adjudged  to  her  as  her  separate  estate,  and  that  he 
be  enjoined  from  encumbering  pending  the  suit.  No  injunction 
was  issued,  but  she  was  granted  a  divorce,  and  it  was  also  ad- 
judged that  the  land  described  was  paid  for  by  her  money,  and 
the  alimony  allowed  was  made  a  charge  upon  it.  During  the 
pendency  of  the  suit,  the  husband  mortgaged  this  land,  and  the 
question  arose  in  a  suit  between  the  wife  and  the  mortgagee  in 
respect  to  priorities.  The  statute  provided  that,  when  the  wife 
was  granted  a  divorce,  she  should  be  restored  to  all  her  lands 
not  previously  disposed  of,  and  be  allowed  so  much  alimony  as 
the  court  should  think  reasonable  (having  due  regard  to  the 
property  which  came  to  him  by  the  marriage),  in  real  and  per- 
sonal property,  or  both,  by  decreeing  to  her  so  much  money  as 
the  court  might  deem  just  and  equitable.  It  was  decided  that, 
as  the  court  thus  had  power  to  do  what  was  "equitable,"  it  was 
authorized  to  pass  upon  her  claim  to  this  land,  and,  upon  find- 
ing it  true,  to  make  a  larger  allowance  of  alimony,  and  that  the 
charge  upon  it  of  the  allowance  made  was  an  enforcement  of 

tion  196  in  Freeman  on  Judgments,  husband's  estate,  real  or  personal, 
wherein  it  is  said :  'In  order  to  bring  The  judgment  which  may  be  obtained 
the  doctrine  of  lis  pendens  into  effect,  may,  from  the  docketing  thereof,  con- 
it  is  indispensable  that  the  litigation  stitute  a  lien  on  certain  property,  but 
should  be  about  some  specific  thing  in  this  as  well  as  in  all  other  respects, 
which  must  necessarily  be  affected  by  it  no  more  constitutes  a  lis  pendens,  or 
the  termination  of  the  suit.  It  does  a  claim  to  particular  estate,  than  a  suit 
not  apply  to  an  action  for  divorce  and  upon  a  promissory  note,  or  any  other 


>  >> 


for  alimony  to  be  paid  out  of  the  hus-    sufficient  cause  of  action. 

band's  estate,  because  such  a  suit  does        1.  Feigley  v.  Feigley,  7  Md.  537  (61 

not  apply  to  any  specified  part  of  the    Am.  D.  375). 
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her  equities  described  in  her  petition,  which  made  the  mort- 
gagee a  lis  pendens  encumbrancer  subject  to  her  rights.1 

In  Kansas,  a  wife  applying  for  a  divorce  may  describe  par- 
ticular property  of  the  husband's  and  ask  that  it  be  set-off  to 
her  as  permanent  alimony.  And  if  she  does  so  the  doctrine  of 
lis  pendens  applies  to  the  property  so  described.2  The  Oregon 
statute  provided  that  "whenever  a  marriage  shall  be  declared 
void  or  dissolved,  the  party  at  whose  prayer  such  decree  shall 
be  made  shall  in  all  cases  be  entitled  to  the  undivided  one-third 
part  in  his  or  her  undivided  right  in  fee  of  the  whole  of  the 
real  estate  owned  by  the  other  at  the  time  of  such  decree." 
Under  this  statute  the  petition  for  a  divorce  does  not  operate  as 
a  lis  pendens,  although  it  describes  the  real  estate  and  asks  that 
the  one-third  be  decreed  as  alimony.  The  court  said  that  the 
primary  object  was  to  obtain  a  divorce,  and  not  the  land  ;  and 
that  the  lien  of  a  judgment  recovered  during  the  pendency  of 
the  divorce  proceedings  had  priority  over  the  decree  therein 
made.3 

The  statute  of  Nevada  having  provided  that  ' '  when  a 
divorce  shall  be  ordered  "  in  favor  of  the  wife,  the  court  might 
"  set  apart  "  so  much  of  his  property  as  might  be  deemed  just 
and  equitable,  it  was  held  that,  if  her  petition  in  such  a  case 
described  his  land  specifically  and  asked  that  it  be  set  apart  to 
her,  the  doctrine  of  lis  pendens  would  apply  against  one  who 
purchased  pending  her  suit.4 

§  548.  Lis  pendens — Laches  in  prosecution. — Inexcusable 
delay  in  the  prosecution  of  a  suit  destroys  it  as  a  lis  pendens. 
The  supreme  court  of  Kentucky  said:  "It  is  not  necessary, 
in  order  to  retain  the  character  of  a  lis  pendens,  that  a  suit 
should  be  prosecuted  with  even  ordinary  diligence,  but  as  a 
lis  pendens  is  created  by  the  institution  of  the  suit,  it  can 
only  be  lost  by  unusual  and  unreasonable  negligence  in  its 

1.  Tolerton  v.  "Williard,   30  0.  St.  3.  Houston  v.  Timmerman,  17  Ore- 
579,  586.  gon  499  (21  Pac.  R.  1037). 

2.  Wilkinson  v.  Elliott,  43  Kan.  590  4.  Powell  v.  Campbell,  20  Nev.  232 
(23  Pac.  R.  614).  (20  Pac.  R.  156). 
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prosecution."  l  In  other  cases  that  court  held  that  the  benefit 
of  a  lis  pendens  might  be  lost  by  irregularities  in  the  conduct 
of  the  suit  which  caused  injury  to  the  purchaser  ; 2  and  that 
the  failure  of  the  plaintiff,  without  good  cause,  to  bring  the 
case  to  trial  for  four  years  after  it  is  at  issue,  destroys  the  lis 
pendens.3  So,  one  having  purchased  land  pending  a  creditor's 
suit  to  reach  it,  and  the  defendant  having  died  in  July,  1826, 
and  the  suit  not  having  been  revived  until  October,  1828,  one 
who  bought  from  the  first  purchaser  in  April,  1828,  was  per- 
mitted to  hold  the  land  free  from  the  decree  in  the  creditor's 
suit,  in  the  absence  of  an  explanation  of  the  laches  in  failing  to 
revive  sooner.1 

The  commencement  of  a  proceeding  supplementary  to  exe- 
cution for  the  purpose  of  reaching  equitable  assets  and  the 
service  of  process,  create  a  lis  pendens  in  respect  to  such  assets 
generally,  but  a  delay  in  the  prosecution  for  eight  years  will 
defeat  this  general  lien  as  against  another  creditor  who  proceeds 
so  far  as  to  obtain  a  specific  lien.5 

A  mortgage  was  executed  in  1837,  upon  which  suit  was  be- 
gun in  1840,  and  a  decree  of  foreclosure  and  sale  made  in 
1842,  and  an  order  of  sale  issued  and  returned  by  order  of 
plaintiff.  No  further  proceedings  were  had  until  1850,  when 
a  continuance  was  entered,  and  other  like  entries  were  made 
until  1854,  from  which  time  no  action  was  taken  until  1868, 
when  the  cause  was  dismissed  for  want  of  prosecution ;  but 
this  was  set  aside  at  the  same  term,  and  in  1869  another  order 
of  sale  was  issued.  In  the  meantime,  between  1842  and  1869, 
the  mortgagor,  who  had  remained  in  open  and  notorious  pos- 
session, had  sold  portions  of  the  premises  to  innocent  pur- 
chasers, without  actual  notice  of  the  pending  suit,  and  they 
had  remained  in  actual  possession  more  than  twenty-one  years 
before  the  last  order  of  sale  was  issued.  Under  these  circum- 
stances, unexplained  by  the  plaintiff,  it  was  decided  that,  by 

1.  Gossom  v.  Donaldson,  18  B.  Mon.  3.  Erhman  v.  Kendrick,  1  Mete.  (58 
(57   Ky.)  230,  237    (68   Am.    D.  723,     Ky.)  146. 

726).  4.  Watson  v.  Wilson,  2  Dana    (32 

2.  Clarkson  v.   Morgan,  6  B.  Mon.     Ky.)  406  (26  Am.  D.  459). 

(45  Ky.)  441,  448.  5.  Myrick  v.  Selden,  36  Barb.  15,  22. 
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reason  of  his  negligence,  he  could  not  enforce  his  decree 
against  them  as  lis  pendens  purchasers.1  So,  in  New  York,  if 
a  bill  for  a  specific  performance,  with  statutory  notice  filed,  lies 
dormant  for  forty-six  years,  it  can  not  be  revived  against  one 
who  purchased  without  notice  sixteen  years  after  the  last  move 
was  made.2     Likewise,  a  suit  being  commenced,  and  a  notice 


1.  Fox  v.  Reeder,  28  O.  St.  181  (22 
Am.  R.  370).  A  delay  of  twenty -three 
years  destroys  a  lis  pendens.  Wallace 
v.  Marquett,  88  Ky.  130  (10  S.  W.  R. 
374). 

2.  Hayes  v.  Nourse,  114  N.  Y.  595 
(22  N.  E.  R.  40)— Two  judges  dissent- 
ing. The  court  said :  "Paulding  hav- 
ing purchased  without  actual  notice  of 
the  suit,  or  of  the  alleged  claim  of  the 
McGeers,  he  was  a  purchaser  in  good 
faith,  and  acquired  a  perfect  title,  un- 
less he  was  bound  by  the  bill  in  equity 
and  the  accompanying  notice  of  the 
pendency  of  the  suit.  His  grantee 
(the  defendant  herein)  succeeded  to 
all  of  his  rights,  and  a  purchaser  from 
the  defendant,  though  purchasing 
with  notice  of  the  suit  and  of  the 
claim  of  the  McGeers,  would  acquire 
a  perfect  title  free  from  their  claims. 

"Paulding's  title,  and  the  title  of 
purchasers  subsequent  to  him,  not 
being  weakened  nor  affected  by  actual 
notice  of  the  suit,  it  becomes  import- 
ant to  inquire  as  to  the  effect  of  these 
papers  found  on  file,  or  for  how  long 
a  dormant  suit  and  a  statutory  notice 
of  its  pendency  binds  subsequent 
purchasers  for  value  and  without  ac- 
tual notice.  The  rule  that  a  pur- 
chaser pendente  lite  of  the  subject  of 
the  litigation,  if  he  buys  in  good  faith 
and  without  actual  notice  of  the 
claims  of  the  litigants,  is  not  affected 
by  the  suit  pending,  or  by  the  notice 
of  its  pendency,  unless  the  suit  has 
been  prosecuted  with  due  diligence, 
was  first  formulated  by  Lord  Bacon. 
'(12).     No   decree  bindeth  any   that 


cometh  in  bona  fide  by  conveyance 
from  the  defendant  before  the  bill  ex- 
hibited, and  is  made  no  party,  neither 
by  bill  nor  the  order ;  but  if  he  comes 
in  pendente  lite,  and  while  the  suit  is 
in  full  prosecution,  and  without  any 
color  of  allowance  or  privity  of  the 
court,  there  regularly  the  decree 
bindeth ;  but  if  there  were  any  inter- 
mission of  suit,  or  the  court  made  ac- 
quainted with  the  conveyance,  the 
court  is  to  give  order  upon  the  special 
matter  according  to  justice.'  Ord.  12, 
in  Chancery,  15  Bacon's  "Works  353. 
The  learned  editors  of  Bacon's  Works, 
Spedding,  Ellis,  and  Heath,  say  that 
the  main  body  of  these  ordinances 
must  have  existed  previous  to  the 
time  of  Lord  Bacon,  in  some  shape  or 
other,  written  or  unwritten.  14 
Bacon's  Works  160.  It  may  be  safely 
asserted  that  this  rule  is  as  ancient 
as  the  earliest  reported  decisions  of 
the  court  of  chancery,  and  it  con- 
tinued to  be  the  rule  of  the  English 
courts  until  1839.     Preston  v.  Tubbin, 

1  Vera.  286;  Sorrell  v.  Carpenter,  2 
P.  Win.  482;  Kinsman  v.  Kinsman, 
Tarn.  399,  reversed,  1  Russ.  &  M.617; 

2  Sugd.  Vend.  (7th  Amer.  Ed.)  544; 
2  Fonbl.  Eq.  153.  In  1839  it  was 
enacted  (chapter  11,  2  and  3  Vict., 
amended  by  chapter  15,  18  and  19 
Vict.)  that  a  Us  pendens  should  not 
bind  a  purchaser  or  mortgagee  pen- 
dente lite  without  express  notice  there- 
of, unless  a  notice  of  the  pendency  of 
suit  should  be  registered,  and  that  the 
registered  notice  should  become  void 
at  the  expiration  of  five  years,  unless 
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being  filed  so  as  to  create  a  lis  pendens ,  if  a  new  suit  is  afterwards 
brought  upon  the  same  cause  of  action,  and  prosecuted  to  final 
judgment,  that  is  an  abandonment  of  the  first  suit  and  destroys 
its  force  as  a  lis  pendens.1  So,  if  a  plaintiff  is  defeated,  carries 
his  case  to  the  supreme  court,  obtains  a  reversal,  and  then 
allows  the  matter  to  rest  four  years  before  replacing  it  on  the 
docket  of  the  trial  court,  he  loses  the  benefit  of  the  lis  pendens* 


it  should  be  re-registered.  Since  the 
passage  of  this  statute,  the  effect  upon 
purchasers  and  encumbrances  pen- 
dente lite,  of  a  lack  of  diligence  in 
prosecuting  suits,  has  ceased  to  be,  in 
England,  a  living  question,  and  only 
occasional  reference  to  the  subject 
will  be  found  in  modern  English  law- 
books. We  do  not  find  that  this  rule 
has  ever  been  questioned  in  this 
state,  but,  on  the  contrary,  it  has 
been  approvingly  cited  and  applied. 

"The  right  of  a  plaintiff  to  revive 
and  continue  an  action  against  the 
successors  in  interest  of  a  deceased 
defendant  may  be  lost  by  long  delay 
in  making  the  application,  and  es- 
pecially if  the  successors  are  pur- 
chasers in  good  faith,  and  if  the  con- 
dition and  value  of  the  property  have 
greatly  changed,  and  the  only  wit- 
nesses by  which  the  facts  in  issue 
could  be  established  are  dead.  Coit 
v.  Campbell,  82  N.  Y.  509;  Lyon  v. 
Park,  111  N.  Y.  350  (18  N.  E.  Rep. 
863).  For  sixty-one  years  prior  to 
April  15,  1885,  the  date  fixed  for  the 
performance  of  the  contract  of  sale, 
the  defendant  and  his  grantors  had 
been  in  the  exclusive  possession  of 
the  lots,  claiming  to  own  the  entire 
estate  by  virtue  of  recorded  deeds, 
which,  in  terms,  conveyed  the  entire 
estate.  No  move  has  been  made  in 
the  chancery  suit  adverse  to  the  de- 
fendants therein  since  April  26,  1838, 
sixteen  years  before  Paulding  became 
a  purchaser  in  personal  good  faith, 


and  more  than  forty-six  years  before 
the  plaintiff  in  this  action  purchased. 
Gertrude  Kemble  Paulding,  one  of 
the  defendants,  died  May  25,  1841, 
forty-four  years  before  the  plaintiff's 
purchase.  Her  husband  died  April 
6,  1860,  twenty-five  years  before  the 
plaintiff's  purchase.  Gouverneur 
Kemble  died  September  18,  1875, 
nearly  ten  years  before  the  plaintiff's 
purchase ;  and  William  Kemble  died 
November  5,  1881,  nearly  four  years 
before  the  plaintiff's  purchase.  It  is 
apparent  that  the  condition  and  value 
of  the  property  have  greatly  changed. 
It  was  contracted  to  be  sold  in  1819 
for  $1,200,  and  it  sold  to  the  plaintiff 
for  $26,100.  It  is  alleged  in  the  bill, 
and  is  conceded  in  the  answer  in  the 
chancery  suit,  that  the  business  be- 
tween Arthur  McGeer,  the  vendee, 
and  Peter  Kemble,  the  vendor,  was 
transacted  by  William  Kemble,  who 
is  dead.  On  the  25th  day  of  March, 
1885,  the  complainants  in  the  suit  in 
chancery,  if  living,  and,  if  dead,  their 
successors  in  interest,  were,,  by  well- 
settled  rules  of  law,  effectually  barred 
from  reviving  and  continuing  their 
suit  against  the  defendant  in  this  ac- 
tion, who  then  had  a  good  title  to  the 
lot;  and  the  plaintiff  had  no  valid 
reason,  in  law  or  in  equity,  for  failing 
to  perform  her  contract." 

1.  Hammond  v.  Paxton,  58   Mich. 
393  (25  N.  W.  R.  321). 

2.  Durand  v.  Lord,  115  111.   610  (4 
N.  E.  R.  483). 
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§  549.  Lis  pendens — Pleadings  defective,1  or  new  matter 
added. — As  a  general  rule,  one  who  purchases  land  from  the 
defendant  pending  an  action  to  recover  it,  is  chargeable  with 
notice  of  the  extent  of  the  claim  asserted  by  the  pleadings.2 

Demurrable. — As  a  creditor  can  only  proceed  in  equity  to 
subject  the  choses  in  action  of  the  firm  in  the  hands  of  the 
survivor  to  the  payment  of  his  claim,  upon  the  ground  of  the 
insolvency  of  the  survivor,  a  bill  which  does  not  make  that 
allegation  does  not  create  a  Us  pendens  so  as  to  affect  the  choses 
in  action,  as  it  fails  to  show  any  jurisdiction  in  the  chancellor.3 

New  matter  added  to  bill. — A  lis  pendens  purchaser  is  not 
affected  by  a  decree  made  on  new  matter  incorporated  into  the 
bill  by  way  of  amendment  after  his  purchase.4  Thus,  a  bill 
in  equity  alleged  that  the  defendant  was  indebted  to  the  plain- 
tiff on  a  note  described,  and  that  he  had  an  interest  in  certain 
land  which  he  was  about  to  sell  for  the  purpose  of  defrauding 
creditors,  upon  which  an  attachment  was  issued  and  the  prop- 
erty seized,  and  also  an  injunction  prohibiting  any  sale  or 
transfer.  Afterwards,  the  plaintiff  filed  an  amended  bill  alleg- 
ing that  he  had  recovered  a  judgment  on  the  same  note  against 
the  defendant  on  which  an  execution  had  been  issued  and 
returned  "no  property  found,"  and  sought  equitable  aid  to 
reach  the  defendant's  interest  in  the  same  land.  But  between 
the  time  of  the  commencement  of  the  proceeding  in  attachment 
and  the  filing  of  the  amended  bill,  the  defendant  had  sold  the 
land  to  a  stranger,  who  was  made  a  defendant  upon  his  petition. 
On  the  hearing,  there  was  no  evidence  to  sustain  the  attach- 
ment  proceedings,  and  it  was  decided  that,  in  respect  to  the 
amended  bill,  which  set  up  an  entirely  new  cause  of  action,  he 
was  not  a  lis  pendens  purchaser.5 

But  a  suit  in  equity  having  been  commenced  in  1845  in 
Texas  to  establish  the  plaintiff's   right  to  a  moiety  of  a  whole 

1.  For  defects  in  descriptions,  see  3.  Pearson  v.  Keedy,  6  B.  Mon.  (45 
§546,  supra.  Ky.)  128  (43  Am.  D.  160). 

2.  Wilson   v.   Hefflin,   81    Ind.   35;  4.  Clarkson  v.  Morgan,  6  B.  Mon. 
Smith  v.  Hodsdon,  78  Me.  180  (3  Atl.  (45  Ky.)  441,  451. 

R.  276).  5.  Stone  v.   Connelly,   1   Mete.  (58 

Ky.)  652  (71  Am.  D.  499). 
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tract  of  land,  and  to  obtain  a  partition,  an  amendment  of  the 
complaint  in  1855,  alleging  that  the  plaintiffs  own  a  part  of 
the  tract  in  severalty,  and  a  decree  establishing  that  claim, 
binds  one  who  has  purchased  this  part  from  the  defendant  in 
possession  between  1845  and  1855. * 

If  a  suit  is  brought  against  a  debtor  and  his  vendee  to  set 
aside  a  sale  of  land  because  of  fraud  in  which  the  vendee  par- 
ticipated, and  the  bill  is  afterwards  amended  so  as  to  admit 
that  the  vendee  had  no  notice  of  the  fraud  and  so  as  to  charge 
the  land  with  a  lien  in  his  hands  for  the  balance  of  the  pur- 
chascprice  due  from  him  to  the  debtor,  a  decree  granting  the 
relief  sought  in  this  amended  bill  will  not  bind  a  purchaser 
from  the  vendee  pending  the  suit  but  before  the  amendment.2 

New  matter  by  supplemental  bill. — A  recovered  a  judg- 
ment against  B,  and  then,  in  order  to  collect  it,  brought  a  suit 
in  equity  against  B  and  his  vendees  to  set  aside  a  fraudulent 
conveyance.  While  this  suit  was  pending,  the  judgment  at 
law  was  reversed  and  remanded  for  a  new  trial,  upon  which 
A  recovered  another  judgment.  The  suit  in  equity  had  been 
continued  along,  and,  after  the  second  recovery  at  law,  a  sup- 
plemental bill  was  filed  showing  that  fact,  and  a  decree  was 
had  as  prayed  for.  But,  in  the  meantime,  after  the  reversal 
of  the  case  at  law  and  before  the  second  recovery,  the  land  was 
conveyed  to  an  innocent  purchaser  without  actual  notice  of 
the  suit  in  equity.  But  he  was  held  to  be  bound  as  a  lis  pen- 
dens purchaser.3  A  judgment  creditor  in  Illinois  filed  a  bill  for 
discovery  against  his  debtor  and  another,  to  ascertain  whether 
or  not  the  debtor  had  any  property  which  could  be  subjected 
to  the  payment  of  the  judgment.  A  tract  of  land  stood  in  the 
name  of  the  debtor's  codefendant,  and  an  interrogatory  was  put 
to  the  debtor,  asking  if  his  codefendant  did  not  hold  it  in  trust 
for  him,  but  there  was  no  allusion  to  it  in  the  bill  itself.  Af- 
terwards, a  supplemental  bill  was  filed  showing  that,  since  the 
filing  of  the  original  bill,  the  complainant  had  caused  this 

1.  Portis  v.  Hill,  30  Tex.  529  (98  Am.  2.  Wortham  v.  Boyd,  66  Tex.  401  (1 
D.  481,  490).  S.  W.  R.  109). 

3.  Stoddard  v.  Myers,  8  O.  203,  209. 


1118  PARTIES,   PRIVIES    AND    STRANGERS. 

land  to  be  sold  on  execution  and  had  purchased  it,  and  he 
sought  to  have  his  title  thus  derived  established  as  paramount 
to  that  held  by  the  codefendant,  upon  the  ground  of  a  secret 
trust  for  the  debtor.  Between  the  time  of  the  filing  of  the 
original  and  the  supplemental  bills,  the  codefendant  had 
conveyed  this  land  to  a  third  person,  and  it  was  held  that  he 
was  not  a  lis  pendens  purchaser.1 

New  party  added  to  bill. — If  a  bill  to  set  aside  a  fraudulent 
conveyance  does  not  affect  a  mortgage  from  the  alleged  fraudu- 
lent grantee  because  the  mortgagee  is  not  made  a  party,  a  sub- 
sequent amendment  making  him  a  party  and  seeking  to  cancel 
his  mortgage,  is  a  lis  pendens  in  respect  to  it  from  the  time  of  the 
amendment  only.2 

Prayer,  wanting. — A  bill,  which  alleges  that  money  ad- 
vanced was  used  to  pay  a  note  which  was  a  lien  on  land  de- 
scribed, is  notice  that  substitution  to  the  lien  is  desired,  and 
binds  a  purchaser  of  the  land,  although  no  prayer  for  substitu- 
tion is  made.3  But  the  same  case  decides  that  a  suit  to  en- 
force a  demand  against  the  separate  estate  of  a  married  woman 
is  not  a  lis  pendens  as  to  her  estate  generally,  although  it  is  de- 
scribed in  the  bill,  and  that  it  does  not  bind  one  who  purchases 
during  its  pendency.  No  authority  is  cited  for  this  last  propo- 
sition. 

Presumption. — One  who  obtains  the  possession  of  a  chattel 
pending  an  action  of  detinue  for  it,  is  presumed  to  claim  under 
the  defendant  ;  and,  unless  he  shows  to  the  contrary,  he  is 
bound  by  the  judgment.4 

§  550.  Lis  pendens — Exceptions  to  the  rule. — If  there  is  a 
clash  between  the  doctrines  of  bona  fide  purchaser  and  lis  pen- 
dens purchaser,  the  former  always  governs.5     The  cases  cited 

1.  Low  v.  Pratt,  53  111.  438.  Ga.  18  (95  Am.  D.  379) ;   Stone  ».  El- 

2.  Bradley  v.  Luce,  99  111.  234,  245.  liott,  11   O.    St.   252,   262 ;    Kieffer  v. 

3.  Chaffe    v.     Patterson,   61    Miss.  Ehler,  18  Pa.  St.  388;  Preble  v.  Board 
28,  31.  of  Supervisors,  8  Biss.  358;  County  of 

4.  Mitchell    v.     Rainey,  3  Dev.  &  Warren  v.   Marcy,  97  U.S.  96,105; 
Bat.  Law  61.  Carroll   County  v.  Smith,   111  U.  S. 

5.  Winston  v.  Westfeldt,  22  Ala.  760  556,  562;  Enfield  v.  Jordan,   119  IT.  S. 
(58  Am.  D.  278) ;  Mims  v.  West,  38  680,  692. 
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all  refer  to  negotiable  paper.  If  the  paper  has  lost  its  negotiable 
quality  for  any  cause,  as  by  being  overdue,  for  instance,1  the 
purchaser,  pending  a  suit  concerning  it,  is  bound  as  if  a  party. 
But  as  one  who  becomes  a  bona  fide  holder  during  the  pend- 
ency of  a  cancellation  suit,  is  not  bound  by  the  decree,  he  may 
sell  to  one  who  has  knowledge  of  the  suit,  and  he  will  not  be 
bound  because  he  takes  all  the  rights  of  his  vendor.2 

Receivership. — If,  during  the  pendency  of  a  foreclosure 
suit,  a  person  takes  a  lease  of  the  mortgaged  premises  from  the 
mortgagor  and  gives  him  a  chattel  mortgage  to  secure  the 
rent,  which  chattel  mortgage  is  subsequently  assigned  to  a 
third  person,  he  takes  it  subject  to  all  the  equities  and  legal 
infirmities  which  can  attach  to  it  by  reason  of  the  final  decree; 
but  he  is  not  bound  by  a  proceeding  to  compel  the  tenant  to 
attorn  to  a  receiver,  without  he  has  an  opportunity  to  be  heard.3 

Title  in  trespass. — A  purchaser  from  a  defendant  pending 
an  action  of  trespass  quare  clausum  fregit,  wherein  it  is  deter- 
mined that  he  had  no  title,  is  not  bound  by  the  judgment,  be- 
cause the  subject-matter  of  the  action  does  not  affect  the  title, 
use,  or  enjoyment  of  real  estate,  although  the  judgment  may, 
in  cases  in  which  the  title  is  put  in  issue,  be  evidence  of  it. 
In  this  case  the  complaint  alleged  that  the  trespass  was  com- 
mitted on  lot  20,  and  the  answer  was  that  it  was  on  lot  19, 
which  the  defendant  owned.  The  contest  was  over  the  true 
line  between  those  lots,  and  the  plaintiff  recovered,  thus  set- 
tling conclusively  that  the  place  where  the  act  was  done  was 
on  lot  20;  but  the  defendant  having  conveyed  lot  19  pending 
the  action,  it  was  decided  that  the  judgment  did  not  bar  his 
grantee  from  showing  that  the  locus  was  on  the  latter  lot.4 

Indian  cases. — Chand  on  Res  Judicata,  section  281,  says: 
"281.  *  *  *  In  British  India  there  has  been  some  conflict 
as  to  whether  or  not  the  rule  of  lis  pendens  applies  to  a  sale  in 
execution.     The  negative  view  was  taken  by  the  supreme  court 

1.  Kellogg  v.   Fancher,  23  "Wis.  21        3.  Zeiter  v.   Bowman,  6  Barb.  133, 
(99  Am.  D.  96,  99)  ;  Louis  v.  Brown     139. 

Township,  109  U.  S.  162,  165.  4.  Hailey  v.  Ano,  136  N.  Y.  569  (32 

2.  Scotland  County  v.  Hill,  132  XT.     N.  E.  R.  1068;  32  Am.  St.  R.  764). 
S.  107,  116. 
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in  Gout  Monee  Dabee  v.  Read,1  and  following  that  in  Nuffur 
Merdha  v.  Ram  Lall.2  In  Ali  Shah  v.  Husain  Bakhsh,3  Pear- 
son, J.,  expressed  a  doubt  as  to  the  application  of  the  rule  in 
such  a  case,  and  said  that  the  doctrine  of  lis  pendens  'appears 
to  be  applicable  to  cases  in  which  the  alienation  is  of  a  volun- 
tary nature  and  not  to  an  alienee  who  has  bought  a  property 
sold  in  execution  of  a  decree.'  He  did  not  explain  the  ground 
of  this  opinion  and  did  not  refer  to  any  authorities  nor  previous 
decisions.  In  Lalu  Mulji  v.  Kashibai,4  Birdwood,  J.,  in  deliv- 
ering the  judgment  of  the  Bombay  high  court,  observed  that 
that  'doubt  seems  to  be  well  grounded,  if  regard  be  had  to  the 
object  of  the  law  relating  to  lis  pendens,  which  affects  a  pur- 
chaser because  the  law  does  not  allow  litigant  parties  to  give 
to  others  pending  the  litigation  rights  to  the  property  in  dis- 
pute, so  as  to  prejudice  the  opposite  party.  If  the  property  is 
sold  in  execution  of  a  decree,  it  can  not  be  correctly  said  that 
the  owner  gives  any  rights  to  the  purchaser,  who  acquires  his 
rights  by  operation  of  law.'  A  similar  view  was  taken  in 
Chunder  Nath  v.  Nilakant,5  by  Cunningham  and  Tottenham, 
JJ.,  the  former  having  observed  in  the  judgment  of  the  court 
that  'the  doctrine  of  lis  pendens  appears  to  be  grounded  on  the 
inconvenience  which  would  arise,  if  mortgagors  were  able, 
after  action  brought,  to  alienate  the  mortgaged  property  ;  but 
it  does  not  follow  that  the  rule  would  hold  good  in  case  the 
alienation  is  not  by  the  mortgagor,  but  by  the  court,  acting  on 
behalf  of  creditors  against  the  mortgagor,  and  if  the  process  of 
sale,  or  at  any  rate  proceedings  with  a  view  to  the  sale  of  the 
property,  had  commenced  before  the  suit  was  instituted.'  On 
appeal  this  decision  was  reversed  on  other  grounds,  but  their 
lordships  of  the  privy  council  expressed  a  doubt  of  the  correct- 
ness of  the  limitation  on  the  doctrine  of  lis  pendens  referred  to 
by  the  judges  of  the  high  court.6  The  weight  of  authority 
appears  certainly  to  be  in  favor  of  the  opposite  view,  in  favor 
of  the  view  that  a  purchaser  at  a  sale  in  execution  pending  a 

1.  Tay.  &  B.  83.  5.  Indian  L.  R.  8  Calcutta  690. 

2.  15  W.  R.  308.  6.  Nilakant  Banerji  v.  SureshChan* 

3.  Indian  L.  R.  1  Allahabad  588.  dra,  Indian  L.  R.  12  Calcutta  414. 

4.  Indian  L.  R.  10  Bombay  400. 
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suit  is  bound  by  the  result  in  that  suit.  This  was  held  directly 
in  Raj  Kishen  v.  Radha  Madhub,1  in  which  the  decision  of  the 
supreme  court  was  expressly  dissented  from  in  an  elaborate 
judgment,  and  Sir  Richard  Couch,  C.  J.,  said  :  'The  only  effect 
of  holding  that  the  doctrine  of  lis  pendens  does  not  apply  would 
be  that  the  proceedings  in  the  suit  against  the  mortgagor  would 
become  ineffectual.  If  there  is  a  sale  in  execution  of  a  decree 
against  him  pending  those  proceedings,  the  person  buying  at 
the  sale  does  not  get  more  than  the  mortgagor  had,  that  is,  he 
gets  only  the  right  to  redeem  the  property.  And  the  result 
would  be  that  the  mortgagee  (we  use  the  term  mortgagee  to  de- 
scribe the  person  who  is  suing  on  the  mortgage-bond  to  establish 
his  charge,  for  the  reasoning  applies  in  the  one  case  as  much 
as  in  the  other)  would  have  to  bring  a  fresh  suit  against  the 
purchaser  in  order  to  foreclose  him  from  redeeming  ;  and  if, 
pending  the  suit,  there  was  a  decree  against  him  in  another 
suit,  and  in  execution  of  it  his  right  and  interest  were  attached 
and  sold  and  some  person  purchased  it,  a  third  suit  would  be 
necessary.  *  *  *  It  would  be  impossible  for  the  suit  by 
the  mortgagee  to  have  the  money  realized  by  the  sale  of  the 
mortgaged  property  to  be  brought  to  a  successful  termination, 
if  persons  buying  under  an  execution  against  the  mortgagor 
are  not  to  be  bound  by  the  proceedings.'  This  decision  has 
been  followed  in  Lalav.  Buli,z  Jharoo  v.  Raj  Chunder,3  and  in 
Gobind  Chunder  v.  Guru  Churn.4  The  same  view  was  taken 
by  the  Bombay  high  court  in  Parvati  v.  Kisansing."5 

§  551.  Master — Servant. — A  recovery  in  ejectment  against 
a  defendant  binds  those  who  are  in  possession  as  his  servants.6 
But  if  A  replevies  a  horse  from  B,  and  his  defense  is  that  he 
took  it  as  the  servant  of  C,  a  recovery  by  A  will  not  bind  C  if 
it  is  not  shown  that  he  had  anything  to  do  with  the  action.7 
But  if  the  master  is  sued  for  the  negligence  of,8  or  a  trespass 

1.  21  W.  R.  349.  6.  Satterlee    v.    Bliss,    36  Cal.  489, 

2.  Indian  L.  R.  4  Calcutta  789.  514. 

3.  Indian  L.  R.  12  Calcutta  299.  7.  Alexander  v.  Taylor,  4Denio302. 

4.  Indian  L.  R.  15  Calcutta  94.  8.  Chicago  and  Rock  Island  R.  R. 

5.  Indian  L.  R.  6  Bombay  569.  Co.  v.  Hutchins,  34  111.  108. 
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by,1  his  servant,  and  defeats  the  case  on  the  merits,  that  will 
bar  a  suit  against  the  latter  for  the  same  cause. 

§  552.  New  and  additional  parties. — If  persons  are  bound 
by  a  judgment,  its  force  is  just  the  same  between  them  in  a 
new  action  which  involves  new  parties  who  are  not  bound.2 
The  rule  is  the  same  if  the  former  suit  involved  parties  who 
are  omitted  in  the  second.3  Thus,  a  recovery  of  damages  for 
loss  of  business  in  a  suit  on  an  attachment  bond,  will  bar 
the  use  of  the  same  matters  as  a  set-off,  although  the  latter  ac- 
tion does  not  embrace  all  the  parties  of  the  former  one,  namely, 
the  sureties  on  the  attachment  bond.4  A  and  B,  being  tenants 
of  C,  erected  a  bridge  over  a  street,  for  which  the  city  sued 
them  and  recovered  damages.  A,  B  and  C  then  sued  to  enjoin 
the  city  from  removing  the  bridge,  and  the  former  adjudication 
was  held  to  be  a  bar  against  A  and  B.s 

Nominal  party — Indian  cases. — Chand  on  Res  Judicata, 
section  76,  says:  "  76.  Pro  forma  defendant  is  a  party. — 
A  person  who  has  been  impleaded  in  a  suit  merely  for  the  sake 
of  form  will  be  a  .party  to  the  suit,  so  as  to  be  barred  by  a 
decision  therein,  and  it  is  sometimes  mainly  with  that  object 
that  a  person  is  made  a  party.  In  Doekee  Nundun  v.  Kalee 
Pershad,6  it  was  contended  that  a  decision  in  a  former  suit  was 
not  res  judicata  as  against  a  plaintiff  in  a  subsequent  suit,  be- 
cause '  though  he  was  a  defendant  in  the  former  suit  he  was 
not  a  principal  defendant,  but  was  only  made  one  pro  forma, 
and  that  the  whole  tenor  of  the  plaint  shows  that  the  claim 
was  made  against  the  principal    defendants,  and  not  at    all 

1.  Emery  v.  Fowler,  39  Me.  326  (63  Dows  v.  MoMiehael,  6  Paige  139,  141; 
Am.  D.  627).     See  §573,  infra.  Palmer  v.  Great  Western  Ins.  Co.,  30 

2.  Wilson  v.  Buell,  117  Ind.  315,  318  N.  Y.  Supplement  1044;  Fowler  v. 
(20  N.  E.  R.  231) ;  Larum  v.  Wilmer,  Osborne,  111  N.  C.  404  (16  S.  E.  R. 
35  Iowa  244 ;  Foss  v.  Brentel,  14  La.  470) ;  Thompson  v.  Roberts,  24  How. 
Ann.  798;   Ledoux  v.  Burton,  30  La.  (65  TJ.  S.)  233,241. 

Ann.   576 ;  Parker  v.  Straat,  39  Mo.  4.  Davis  v.  Milburn,  4  Iowa  246,  250. 

App.  616,  623;  Russell  v.  Farquhar,  55  5.  Meagley  v.  City  of  Binghamton, 

Tex.  355,  358.  36  Hun  (43  N.  Y.  Supr.)  171. 

3.  Nave  v.  Adams,  107  Mo.  414  (17  6.  8  W.  R.  366. 
S.   W.  R.  958,    28  Am.  St.  R.  421) ; 
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against  the  precautionary  defendant,'  but  a  division  bench  of 
the  Calcutta  high  court  denied  that  contention.  Phear,  J.,  in 
delivering  the  judgment  of  the  court  said,  'the  decree  in  any 
suit  must  be  treated  as  an  adjudication  of  right  as  between  the 
plaintiff  on  one  side,  and  the  defendants  collectively  and 
severally  on  the  other,  except,  only  so  far  as  the  decree  itself 
contains  any  modification  or  reservation  in  regard  to  any  of 
the  individual  defendants.  *  *  *  And,  in  this  respect,  a 
defendant  brought  in  pro  forma  is  in  exactly  the  same  situation 
as  any  other  defendant.' 

In  Ramtanu  v.  Komal  Lochan,1  a  suit  against  a  surety  on 
his  security-bond  was  held  to  be  not  barred  by  a  previous  suit 
against  the  principal  debtor  to  which  the  surety  also  was  a 
party.  In  support  of  that  view,  Norman,  J.,  observed  that 
the  surety  had  been,  and  could  have  been,  treated  only  as  a 
nominal  party  to  the  former  suit.  The  main  ground  of  the 
decision,  however,  was  that  no  issue  was  raised  as  to  his  liabil- 
ity, and  no  decree  was  passed  against  him.  Nor  is  the  decision 
in  Nobin  Chunder  v.  Mookta  Soonduree  Debee,2  against  that 
view.  In  that  case  G  brought  a  suit  for  his  half  share  of  the 
estate,  making  his  brother  N,  who,  though  entitled  to  the  other 
half,  was  unwilling  to  join  in  the  suit,  a  codefendant,  and  it 
was  held  that  a  dismissal  of  that  suit  on  the  merits  would  not 
bar  a  subsequent  suit  by  N  for  his  half  share.  Norman,  0.  C. 
J.,  in  delivering  the  judgment  of  the  court,  said:  'N  was 
no  party  to  the  suit  brought  by  his  brother  G.  He  could 
not,  in  any  manner,  have  availed  himself  of  a  decree  in  that 
suit  to  enforce  a  claim  to  the  share  which  he  now  claims. 
He  could  not  have  appealed  from  that  decree,  and  we  think 
it  perfectly  clear  that  he  is  in  no  way  bound  by  the  findings. 
*  *  *  One  of  the  brothers,  against  the  will  of  the  other, 
who  thinks  that  they  have  not  had  time  to  sift  out  the  facts 
of  the  case  thoroughly,  so  as  to  be  able  to  place  them  be- 
fore the  court  satisfactorily,  rushes  into  court,  and  takes  his 
chance  of  a  decision  as  regards  his  share.  The  one  who  does 
not  join  gets  no  advantage  from  that  suit.     *     *     *     He  has 

1.  3  Bombay  L.  R.  Ap.  37.  2.  7  Bombay  L.  R.  Ap.  38. 
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a  perfect  right  to  stand  by  and  watch  the  conduct  of  the  liti- 
gants in  that  suit,  with  a  view  to  assert  his  own  rights  at  the 
time  and  in  the  manner  which  he  shall  judge  most  prudent 
and  convenient  to  himself.'  N  would,  under  the  general  rule, 
have  been  barred,  however,  by  the  decision  in  regard  to  any 
issue  in  any  subsequent  suit  as  to  G's  half  share,  and  the  high 
court  did  not  say  anything  against  that.  In  Brojo  Behari 
Mitter  v.  Kedar  Nath,1  U,  claiming  to  be  entitled  to  a  certain 
tank  as  a  tenant  of  B,  sued  to  recover  its  possession  against  K, 
making  B  a  pro  forma  defendant;  and  the  suit  was  dismissed, 
it  being  declared  that  B  was  not  to  be  deemed  the  owner  of  any 
portion  of  the  tank ;  and  this  decision  was  held  not  to  preclude 
a  subsequent  suit  for  the  same  tank  by  B  against  K,  '  as  the  con- 
duct of  the  suit  was  not  in  his  (B's)  hands,  and  if  it  had  been 
abandoned  by  the  plaintiff  so  as  to  cause  it  to  be  dismissed,  it 
could  not  reasonably  be  held  that  this  suit  was  barred.'  The 
decision  in  this  case  did  not  proceed  on  the  ground  that  B  was 
merely  a  pro  forma  defendant,  and  might  be  justified  on  the 
ground  that  B  and  K  were  co-defendants,  and  therefore  arrayed 
on  the  same  side  in  the  suit. 

"Nor  is  the  decision  of  their  lordships  of  the  privy  council 
in  Rahimbhoy  v.  Turner2  against  the  general  rule.  They  only 
held  in  that  case  that  a  person  impleaded  as  a  party  in  a  suit 
for  the  purposes  of  discovery  merely,  was  not  a  party  to  the  suit 
so  as  to  be  bound  or  protected  by  a  decree  made  in  it ;  and  in 
delivering  their  lordships'  decision,  Lord  Hobhouse,  after  re- 
ferring to  the  irregularity  of  the  proceeding,  observed  that  '  R 
was  made  a  party  expressly,  as  the  order  termed  it,  for  the  pur- 
pose of  discovery  only,  but  he  was  not  treated  as  a  party. 
There  was  no  decree  against  him ;  he  was  dispensed  from  at- 
tendance unless  and  until  the  plaintiff  gave  him  notice,  and 
the  court  has  never  made  any  order  about  his  costs.' ' 

§  553.  Office  holders,  adverse. — If  one  who  has  no  title  to 
an  office  causes  another  who  has  no  title  to  be  removed  upon 
quo  warranto  proceedings,  the  judgment  in  his  favor  does  not 

1.  Indian  L.  R.  12  Calcutta  580.  2.  Indian  L.  E.  17  Bombay  341. 
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affect  the  one  who  has  a  lawful  title,  even  though  he  take  pos- 
session by  consent  of  the  defendant  pending  the  action,  as  he 
does  not  claim  under  him.1  So,  a  judgment  in  mandamus 
proceedings  on  behalf  of  one  who  is  wrongfully  exercising  the 
duties  of  district  attorney,  compelling  the  board  of  supervisors 
to  audit  and  allow  his  salary,  does  not  bind  the  person  law- 
fully entitled  to  that  office,  if  he  was  not  a  party  to  those  pro- 
ceedings.2 

Successors  in  office. — Chand  on  Res  Judicata,  sections  87 
and  88,  says:  "87.  A  successor  in  office  does  not  claim 
under,  but  represents  his  predecessor. — Somewhat  resem- 
bling the  case  of  a  widow  is  that  of  the  shebait  of  an  idol. 
He  can  hardly  be  said  to  claim  under  his  predecessor,  but  a 
decision  against  a  shebait  is  binding  on  his  successor.  On  the 
authority  of  Juggut  Chunder  v.  KishwTanund,3  this  was  held 
directly  in  Kisononund  v.  Nursingh  Doss,4  the  decision  in 
which  case  was  in  its  turn  followed  in  Golab  Chand  v.  Prosonno 
Coomary.5  The  decision  in  this  last  case  was,  on  appeal, 
affirmed  by  their  lordships  of  the  privy  council,6  who,  after  ob- 
serving that  a  shebait  may  incur  debts  or  borrow  money  for 
necessary  purposes,  said:  "It  appears  to  be  right  and  reason- 
able that  a  judgment  so  obtained  against  a  former  shebait  in  re- 
spect of  debts  so  incurred  should  be  binding  upon  succeeding 
shebaits,  who,  in  fact,  form  a  continuing  representation  of  the 
idol's  property.  *  *  *  Before,  however,  applying  the 
principle  of  res  judicata  to  judgments  of  this  character,  the 
courts  should  take  care  to  be  satisfied  that  the  decrees  relied  on 
are  untainted  by  fraud  or  collusion,  and  that  the  necessary  and 
proper  issues  were  raised,  tried  and  decided  in  the  suits  which 
led  to  them.'  A  decision  in  a  suit  against  a  vatandar  has  been 
held  by  a  full  bench  of  the  Bombay  high  court  to  be  res  judi- 
cata against  a  succeeding  holder  of  the  vatan.7  The  same  view 
has  been  taken  by  the  Madras  high  court.     Thus  in  Venkayya 

1.  People,  ex  rel.  Gilchrist,  v.  Mar-        5.  11  Bombay  L.  R.  332. 

ray,  73  N.  Y.  535.  G.  Prosunno  Kumari  Debya  v.  Golab 

2.  People,  ex  rel.  Dorsey  v.  Smyth,  Chand  Baboo,  L.  R.  2  Indian  Appeals 
28  Cal.  21,24.  145. 

3.  2   Bombay  S.  D.  A.  Sel.  Rep.  100.  7.  Radhabai  v.  Anantrav,  Indian  L. 

4.  1  Marsh.  485.  R.  9  Bombay  198. 


112G  PARTIES,   PRIVIES    AND    STRANGERS. 

v.  Suramma,1  it  was  contended  that  'the  emolument  attached 
to  an  office  is  in  the  nature  of  a  salary  assigned  to  that  office, 
and  is  either  no  property  at  all  or  at  least  public  property, 
and  that  each  karnan  acquires  a  fresh  right  to  enjoy  the 
emolument  on  his  appointment,  and  is  entitled  to  enforce  it  by 
a  new  suit,  though  his  predecessor  in  office  might  have  sued 
in  respect  of  the  same  cause  of  action  and  failed.'  Sir  Arthur 
Collins,  C.  J.,  and  Muttusami  Ayyar,  J.,  said,  however:  '"We 
are  unable  to  accede  to  this  suggestion,  for,  if  land  is  held  on  a 
service  tenure  it  does  not  cease  either  to  be  property  or  private 
property.     *  *     The  suit  brought  by  the  appellant's  father 

was  brought  in  the  interest  of  all  future  successors  consequent 
on  the  jural  relation  between  the  office  and  the  land,  and  the 
decision  passed  therein  is,  therefore,  binding  on  the  appellant.' 
In  Shivalingaya  v.  Nagalingaya,2  a  priest  having  died,  his 
property  pending  a  settlement  of  the  right  of  succession  was 
placed  under  the  nazir's  management.  A  suit  by  S  for  a 
declaration  of  his  right  of  ownership  to  it  against  N  resulted  in 
a  compromise,  embodied  in  a  decree,  dividing  it  between  him 
and  the  defendant  in  certain  shares.  On  the  nazir's  refusal  to 
deliver  the  property  to  them,  N  got  a  decree  against  the  nazir 
for  the  whole  of  the  property  and  recovered  it  from  him.  T, 
as  the  representative  of  S,  had  also  sued  the  nazir  for  the  whole 
of  the  property,  but  having  his  suit  dismissed,  sued  N  for  the 
shares  decreed  in  accordance  with  the  compromise.  The  suit 
was  held  barred.  It  was  contended  that  N  was  not  a  party  to 
the  suit  against  the  nazir,  but  "West,  J.,  said  'the  truth  is,  that 
he  was  a  party,  being,  as  the  true  successor,  or  prima  facie 
successor,  represented  in  that  suit  by  the  nazir.  It  is  not  open 
to  those  who  have  as  heirs  sued  the  official  representative  of  an 
estate  and  failed,  to  sue  the  owner,  when  ascertained,  a  second 
time  on  the  same  right.  Though  the  defendant's  right  was 
undetermined,  it  subsisted  during  the  previous  suits,  and  was 
effectively  represented  at  the  cost  and  risk  of  his  estate. 
*  *  *  The  more  recent  decree,  which  pronounces  T  not  en- 
titled to  any  of  S's  property,  has  superseded  the  earlier  one, 

1.  Indian  L.  R.  12  Madras  235.  2.  Indian  L.  R.  4  Bombay  247. 
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which  ineffectually  awarded  S  a  moiety  of  that  property  as 
against  a  person  not  in  possession;  and  while  that  decree 
stands  unreversed,  another  decree  can  not  be  made,  awarding 
to  the  same  T  one-half  of  the  same  property  in  the  same  right 
as  againt  N,  whom  the  nazir  in  the  earlier  suit  represented.' ' 

"88.     A     SON     IN    AN     UNDIVIDED     HINDU     FAMILY     DOES    NOT 

claim  under  his  father. — A  son  in  an  undivided  Hindu  fam- 
ily, except  in  lower  Bengal,  does  not  claim  under  his  father. 
This  was  held  in  Ram  Narain  v.  Bisheshar  Prasad,1  in  which 
Sir  John  Edge  (with  whom  Mahmood,  J.,  concurred)  said: 
'The  Hindu  son  in  a  joint  family  becomes  entitled  by  reason 
of  his  birth  and  in  his  own  right,  a  right  which  he  can  enforce 
against  his  father.  A  person  is  said  to  claim  under  another  if 
he  derives  his  title  through  that  other  by  assignment  or  other- 
wise. We  have  also  been  pressed  with  cases  in  which  it  has 
been  held  that  a  decree  obtained  against  a  Hindu  father  for  a 
debt  is  binding  against  the  other  members  of  a  Hindu  family. 
Those  cases  are  not  analogous  to  the  present.  They  depend 
more  on  the  obligation  of  a  Hindu  son  to  pay  his  father's  debts 
not  improperly  incurred,  and  upon  the  presumption  in  some 
of  those  cases  that  the  action  was  brought  against  the  father 
.as  the  representative  of  the  family  and  the  family  property.'  " 

§  554.  Officer  with  writ — Parties  to  suit. — If  goods  seized 
upon  a  writ  of  attachment  are  replevied  from  the  officer  by  a 
stranger,  it  is  held  in  Massachusetts  that  a  recovery  by  the  lat- 
ter binds  the  plaintiff  in  the  attachment,2  while  an  early  case 
in  Vermont  decides  the  contrary.3  So,  in  Tennessee,  a  suit 
having  been  brought  to  restrain  a  sale  on  execution  and  to  es- 
tablish complainant's  title,  and  the  chancellor  having  referred 
the  question  of  title  to  a  court  of  law,  in  which  an  issue  was 
formed  in  an  action  of  trespass  by  the  claimant  against  the 
sheriff  alone,  a  recovery  against  the  officer  was  held  to  bind 
the  execution-plaintiff.4  If  a  person  sues  a  sheriff  for  seizing 
his  goods  on  execution  and  is  defeated,  he  can  not  then  sue 

1.  Indian  L.  R.  10  Allahabad  411.  3.  Peaslee  v.  Staniford,  Brayton  140. 

2.  Carlton    v.    Davis,    8  Allen    (90        4.  Farnsworth  v.   Arnold,  3  Sneed 
Mass.)  94.  (35  Tenn.)  251. 
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the  purchaser  at  execution  sale.1  But  it  is  held,  in  Pennsyl- 
vania, that,  if  the  execution-defendant  sues  the  officer  for 
trespass,  and  the  purchaser  at  the  execution  sale  sues  the  exe- 
cution-defendant in  trover  for  refusing  to  deliver  possession  of 
the  goods,  a  recovery  by  the  purchaser  can  not  be  used  as  a 
bar  by  the  officer  in  the  first  suit,2  but  I  am  unable  to  see  why 
it  can  not.  A  sheriff  having  an  execution  in  favor  of  A  against 
B,  levied  upon  a  stock  of  goods  and  sold  them,  A  being  the 
purchaser ;  but  as  C  claimed  to  have  an  interest  in  the  goods 
as  a  partner,  the  sheriff  refused  to  deliver  them  to  A.  In  a 
suit  between  A,  B  and  C,  it  was  adjudged  that  C  had  no  inter- 
est in  the  goods,  and  that  they  belonged  solely  to  B.  This 
judgment  was  held  to  be  admissible  against  the  sheriff  in  an 
action  by  A  for  conversion.3  But  if  a  sheriff  levies  upon  a 
horse,  and  a  stranger  replevies  him  and  recovers,  this  is  no 
bar  to  an  action  by  the  execution-defendant  to  recover  the 
horse  from  the  stranger,  although  he  was  a  witness  for  the 
sheriff  on  the  first  trial,  as  he  was  not  in  privity  with  him  and 
had  no  right  to  control  the  case.4  So,  if  a  police  officer,  by  vir- 
tue of  a  search  warrant,  seizes  goods  in  the  possession  of  A  as 
the  stolen  property  of  B,  and  A  successfully  maintains  replevin 
against  the  officer  for  the  goods,  of  which  action  B  has  knowl- 
edge, this  record  is  no  evidence  in  favor  of  A  in  an  action 
against  him  by  B  for  conversion.5  In  case  a  person  intervenes  in 
an  action  of  replevin  against  an  officer  in  Iowa,  the  judgment 
determining  the  rights  of  the  parties  is  conclusive  upon  all  of 
them,  as  well  between  the  plaintiff  and  intervener  as  between 
the  plaintiff  and  the  original  defendant.6  If  a  sheriff  levies 
on  property  and  a  third  person  replevies  it  an  adjudication 
that  he  is  a  fraudulent  vendee  and  can  not  hold  it  will  bar 
another  action  by  him  to  recover  other  property  received 
by  him  in  the  same  transaction,  which  the  same  sheriff  seized 
upon  a  writ  in  favor  of  other  parties.     The  court  said  that  the 

1.  Prentiss  v.    Holbrook,    2   Mich.        4.  Yorks  v.  Steele,  50  Barb.  397,404. 
372.  5.  Scott  v.  Drennen,  9  Daly  226. 

2.  Hatch  v.  Bartle,  45  Pa.  St.  166.  6.  Witter  v.  Fisher,  27  Iowa  9. 

3.  Patterson  v.  Anderson,  40  Pa.  St. 
359. 
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sheriff  was  the  real  party  in  interest  in  both  cases.1  Accord- 
ing to  that  case,  if  a  fraudulent  vendee  defeats  one  of  the  cred- 
itors of  his  vendor,  they  are  all  defeated,  because  they  are  com- 
pelled to  do  business  through  the  same  official  source.  It 
seems  to  me  that  it  would  be  as  logical  to  hold  that  if  he  was 
successful  in  a  particular  court,  the  judgment  would  bar  all 
other  creditors  out  of  it. 

§  555.  Parent — Child. — Frequently  the  same  actor  omission 
gives  a  cause  of  action  to  a  parent  for  loss  of  service  and  to  the 
child  for  suffering  and  disabilities.  But  there  is  no  privity  be- 
tween them,  and  the  judgment  in  one  case  can  not  be  used  as 
evidence  in  the  other.  Thus,  in  an  action  by  a  father  to  re- 
cover for  the  loss  of  service  of  his  minor  son,  because  of  an  in- 
jury received  while  employed  by  the  defendant,  a  judgment  in 
favor  of  the  latter  upon  the  ground  that  the  son  was  not  em- 
ployed by  it  when  injured,  is  no  bar  to  an  action  by  the 
son  for  the  same  injury.2  So,  in  an  action  by  a  minor 
for  damages   caused   by  the   alleged    negligence    of   the   de- 

1.  Hoisington  v.  Brakey,  31  Kan.  that  the  'defendant  was,  for  that  rea- 
560  (3  Pac.  R.  353).  son,  not  responsible  for  the  injuries 

2.  Guy  v.  Fisher  &  Burnett  Lumber  sued  for.  One  defense  made  before 
Co.,  93  Tenn.  213  (23  S.  W.  R.  972).  the  jury  in  the  present  action  was, 
The  court  said:  "Charles  Guy,  for  that  Charles  Guy  was  not  in  the  em- 
whose  benefit  this  action  is  prosecuted,  ployment  of  the  defendant,  but  in  the 
was  a  minor,  13  years  of  age,  at  the  services  of  Hugh  Bailey,  an  alleged 
time  he  received  the  injuries  com-  independent  contractor,  at  the  time 
plained  of  in  the  declaration,  and  he  the  injuries  complained  of  were  re- 
is  still  a  minor,  under  the  age  of  21  ceived.  In  support  of  that  defense, 
years.  Soon  after  the  injuries  were  the  defendant  was  permitted,  over  the 
inflicted,  the  father  of  Charles  Guy  objection  of  the  plaintiff,  to  produce 
brought  suit  against  the  Fisher  &  Bur-  in  evidence  a  copy  of  the  judgment  of 
nett  Lumber  Company,  in  his  own  this  court  in  the  former  case.  Upon 
right,  to  recover  damages  resulting  to  no  ground  was  that  judgment  com- 
him  from  loss  of  services,  etc.  That  petent  or  admissible  as  evidence  in 
suit  was  successfully  defended  in  the  this  case.  It  would  have  been  corn- 
circuit  court  and  in  this  court.  In  petent  and  admissible  as  a  matter  of 
affirming  the  judgment  of  the  circuit  estoppel  on  a  plea  of  res  judicata,  in  an 
court  in  that  case,  this  court  adjudged  action  between  the  same  parties,  and 
that  one  Hugh  Bailey,  who  had  en-  about  the  same  subject-matter,  but  it 
gaged  the  services  of  Charles  Guy,  was  not  so  in  this  case." 

was  an  independent  contractor,  and 
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fendant,  a  judgment  in  favor  of  the  plaintiff's  father  for  loss 
of  his  services  caused  by  the  same  act,  is  no  evidence  to  show 
negligence.1  And  a  judgment  in  favor  of  the  defendant,  in  an 
action  by  an  infant  female  by  her  father  as  next  friend,  for  se- 
duction, is  no  bar  to  an  action  against  him  by  the  father  for 
loss  of  service  occasioned  by  the  same  seduction.2  But  in  a 
New  York  intermediate  court,  a  minor  having  sued  a  railroad 
company  for  a  personal  injury  caused  by  its  negligence,  a  re- 
covery by  him  was  held  conclusive  against  the  company  in  a 
suit  by  his  father  for  the  loss  of  the  son's  services.8  This  case 
seems  to  me  to  be  wrong.  A  recovery  by  the  husband  of  dam- 
ages caused  to  him  by  the  wrongful  killing  of  his  wife,  is  no 
bar  to  an  action  by  their  children  for  their  damages  occasioned 
by  the  same  act.4 

Grandfather — Father — Son. — If  A,  claiming  to  be  the 
only  child  and  heir  at  law  of  B,  deceased,  brings  ejectment 
against  B's  brothers  and  sisters,  and  tries  to  prove  that  B  and 
his  mother  were  married,  the  defendants,  in  order  to  contra- 
dict this  evidence,  can  not  introduce  a  recovery  by  A's  grand- 
father against  B  for  the  seduction  of  A's  mother.5  So  if  one, 
claiming  to  be  the  only  child  of  a  decedent,  sues  his,  decedent's, 
brothers  and  sisters  in  ejectment,  a  recovery  by  him,  upon  the 
ground  that  the  decedent  was  married  to  his  mother,  will  not 
conclude  him,  in  a  suit  by  her  for  dower,  from  denying  the  mar- 
riage, although  she  was  his  principal  witness  in  the  first  action.6 

Posthumous  child. — The  statute  of  Illinois  having  made 
a  posthumous  child  an  heir  the  same  as  if  born  in  the  life-time 
of  the  decedent,  it  was  held  that  a  decree  obtained  by  a  credi- 
tor of  the  decedent  for  the  sale  of  land  in  which  the  mother 
and  all  other  persons  in  interest,  except  the  posthumous  child, 
were  parties,  did  not  bind  it.7 

1.  Malsky  v.  Schumacher,  27  N.  Y.  v.  Kutac,  72  Tex.  643  (11  S.  W.  R. 
Suppl.  331  (7  Misc.  E.  8;  56  N.  Y.  St.     127). 

Reporter  840).  5.  Eisenlord  v.  Clum,  126  N.  Y.  532 

2.  Bartlett  v.  Kochel,  88  Ind.  425.  (27  N.  E.  R.  1024,  1026). 

3.  Anderson  v.  Third  Avenue  R.  R.  6.  Dictum  in  Eisenlord  v.  Clum, 
Co.,  9  Daly  487 — a  decision  by  three  supra.  The  court  ought  to  have  in- 
judges,  citing  no  case.  vented  something  to  have  prevented 

4.  Galveston,  H.  &   S.    A.    R.   Co.  the  reward  of  such  unfilial  conduct. 

7.  Detrick  v.  Migatt,  19  111.  146. 
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Slave. — A  decree  in  favor  of  a  woman  adjudging  her  to  be 
free  is  no  evidence  to  prove  the  freedom  of  her  children  born 
before  her  suit  was  commenced.1 

Partnership — Members. — A  recovery  by  a  firm  for  injury 
to  its  property  by  an  elevated  railway  is  no  bar  to  an  action 
by  one  of  the  firm  for  personal  injuries  to  himself  caused  by 
the  same  acts.2 

§  556.  Principal — Agent. — One  who  simply  controls  a  suit 
as  agent  or  attorney  for  another  is  not  bound  by  the  result.3 
Nor  can  any  privity  of  title  between  A  and  B  be  inferred 
because  A  acted  as  the  agent  of  B  in  the  trial  of  an  action  con- 
cerning the  same  title  between  B  and  the  same  defendant.* 
So  if  A  sues  B  for  commissions  in  selling  his  farm  and  is 
defeated,  and  then  sues  C  for  fraudulently  pretending  that  he 
was  the  agent  of  B  in  employing  him,  A,  to  make  the  sale,  he 
can  not  introduce  in  evidence  the  record  of  his  suit  against  B, 
because  C  was  no  party.5  And  in  case  A  sues  B  for  work  done  by 
order  of  his  agent  C,  and  B  denies  the  agency,  a  judgment  in 
favor  of  C  in  a  case  in  which  A  had  sued  him  for  the  same 
work,  is  no  bar  in  favor  of  B.6 

An  adjudication  that  A  is  the  agent  of  B  in  a  suit  against  A 
does  not  establish  that  fact  as  against  B  in  favor  of  the  origi- 
nal plaintiff.7  An  unsatisfied  judgment  in  a  state  court  against 
a  master  for  supplies  furnished  to  a  vessel  is  no  bar  to  a  suit 
in  admiralty  to  enforce  a  lien  upon  the  vessel.8 

Principal  sued — Agent  afterwards  sued.- — A  recovery 
against  the  principal  does  not  bind  the  agent  because  he  is  en- 
titled to  have  his  day  in  court.     Thus,  a  judgment  against  the 

1.  Edwards  v.  McConnell,  Cooke  (3  4.  Fogg  v.  Plumer,  17  N.  H.  112, 
Tenn.)  304.  115. 

2.  Taylor  v.  Manhattan  Ry.  Co.  5.  Stanton?;.  Hennessey,  78  Hun 287 
53  Hun  (60  N.  Y.  Supr.)  305  (6  N.  Y.  (28  N.  Y.  Suppl.  855). 

Suppl.  488).  6.  Middleton  v.  Kansas  City,  etc., 

3.  Parker  v.  Moore,  59  N.  H.  454,     R.  R.  Co.,  62  Mo.  579. 

458.    This  was  a  case  in  which  the        7.  Marks  v.  Sullivan,  9  Utah  12  (32 
agent  could  not  be  vouched  in  to  de-    Pac.R.668). 

fend.  8.  Zaccaro  v.  The  Brothers  Apap,  34 

Fed.  R.  352. 
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principal  for  an  infringement  of  a  patent  by  his  agent,  does  not 
bind  the  latter  if  he  is  sued  for  another  infringement,  and  he 
may  deny  the  validity  of  the  patent.1  So,  the  master  of  a  ves- 
sel is  not  in  privity  with  the  owner  so  as  to  be  bound  by  a  judg- 
ment against  the  latter.2  On  the  other  hand,  if  the  principal 
is  sued  and  defeats  the  case  on  the  merits,  the  plaintiff  can  not 
afterwards  maintain  a  suit  for  the  same  cause  against  the  agent 
because  he,  the  plaintiff,  has  had  his  day  in  court  upon  his  own 
election  of  defendants.  Thus,  a  dismissal  of  a  bill  in  equity 
in  England  brought  to  restrain  the  infringement  of  a  trade 
mark  bars  a  new  bill  here  against  defendant's  agent.3  So,  a 
recovery  by  the  owner  of  a  vessel,  in  an  action  against  him  for 
damages  caused  by  the  alleged  negligence  of  the  master,  bars 
an  action  against  the  latter.4     See  §§  572  and  573,  infra. 

Principal  denies  that  relation. — If  A  employs  B  to  sell 
C's  farm  on  commission,  representing  that  he  has  authority 
from  0  so  to  do,  and  B  makes  the  sale  and  sues  C  for  the  com- 
mission and  is  defeated;  and  if  he  then  sues  A  for  making 
fraudulent  representations  in  regard  to  his  authority  from  C, 
the  judgment-roll  in  the  former  case  is  not  admissible  in  evi- 
dence.5 

Secret  principal. — A  recovery  against  an  agent  who  signed 
in  his  own  name  for  an  undisclosed  principal  bars  an  action 
against  the  latter.6  Thus,  if  the  master  of  a  ship  signs  a  bill  of 
lading  in  his  own  name,  a  judgment  recovered  against  him  on  it 
bars  an  action  upon  it  against  the  owner  of  the  ship.7  These  two 
cases  seem  to  me  to  be  wrong  on  principle.  The  creditor  makes 
no  election  of  debtors,  because  that  implies  knowledge  that  he 
has  more  than  one.  So,  if  the  same  transaction  makes  two 
persons  his  debtors,  severally,  he  neither  merges  his  cause,  nor 

1.  Hayes  v.  Bickelhoupt,  24  Fed.  R.  5.  Stanton  v.  Hennessey,  78  Han 
806.  (85  N.   Y.  Supreme)    2S7    (28  N.  Y. 

2.  Bailey  v.  Sundberg,  49  Fed.  E.  Supplement  855,  60  X.  Y.  St.  Re- 
583,  586  (1  C.  C.  A.  387).  porter  254). 

3.  Lea  v.  Deakin,  11  Bissell  23.  6.  Kendall    ».    Hamilton,  L.   R.    4 

4.  Bailey    v.  Sundberg,  49  Fed.  R.  Appeal  Cases  504,  514. 

583,  586  (1  C.  C.  A.  387),  1  U.  S.-A.  7.  Priestly  v.  Fernie,  3  Hurlstone 
101.  &  Coltman  977,  98S. 
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splits  it  by  a  recovery  against  one.  But  if  they  are  joint  debtors, 
his  ignorance  of  that  fact,  without  fault  on  his  part,  ought  to 
prevent  a  merger.  These  cases  enable  a  person  to  avoid  a  just 
obligation  by  reason  of  a  matter  which  causes  him  no  harm, 
which  the  courts  ought  to  discountenance.  If  a  chattel  mort- 
gage stands  in  the  name  of  an  agent  of  the  real  owner,  the  lat- 
ter will  be  bound  by  a  decision  against  the  agent  in  an  action 
involving  the  validity  of  the  mortgage.1  A  sold  a  mowing  ma- 
chine to  B.  A  was  the  agent  of  C,  who  sued  B  for  the  price. 
B's  defense  was  that  he  bought  the  machine  of  A  and  did  not 
owe  C.  On  that  trial  A  swore  that  B  owed  him  nothing,  and 
that  the  claim  belonged  to  C,  but  he  was  defeated.  A  then  paid 
C  for  the  machine  and  sued  B  for  its  price.  B  now  sought  to 
estop  A  because  he  swore  in  the  former  trial  that  he  did  not 
own  the  claim,  and  this  theory  was  adopted  below.  But,  on  ap- 
peal, it  was  reversed.2 

Sub-agent. — If  A  employs  B  to  sell  land,  and  he  employs 
C,  who  makes  a  sale  and  then  sues  A  for  his  commission,  a 
judgment  in  favor  of  A,  upon  the  ground  that  he  did  not  em- 
ploy C,  is  no  bar  to  an  action  by  B  against  A.3 

1.  Lippman  v.  Campbell,  40  Mo.  property,  they  would  divide  com- 
App.  564.  mission  with  him.     In  pursuance  of 

2.  Hoke    v.  Lowe,  48  111.  App.  126.  that  agreement  it  also  appears  that 

3.  Morse  v.  Traynor,  26  Neb.  594  Seay  did  find  a  purchaser  and  effect 
(42  N.  W.  R.  719).  The  court  said:  a  sale,  and  that  Seay  afterwards 
"The  testimony  shows  that  Seay  sued  the  defendant  for  a  commission 
brought  an  action  against  the  defend-  which  was  to  be  divided  with  plaint- 
ant,  and  failed  to  recover.  The  exact  iffs,  if  recovered.  In  view  of  all  the 
ground  upon  which  he  was  defeated  testimony  in  this  case,  the  court  in- 
does  not  appear,  but  apparently  be-  structs  you  that  that  suit  was  an  ad- 
cause  there  was  no  privity  of  contract  judication  of  the  matters  in  issue 
between  them.  The  court  instructed  here,  and  you  are  therefore  directed 
the  jury  that  'it  appears  in  evidence,  to  bring  in  a  verdict  for  defendant.' 
and  is  undisputed,  that  the  property  In  giving  this  we  think  the  court 
for  the  sale  of  which  the  plaintiffs  erred.  Brunner  testifies  that  the  de- 
seek  to  recover  in  this  action  was  fendant  employed  him  to  sell  the 
placed  in  the  hands  of  the  plaintiffs,  property  in  controversy,  and  that  he 
to  sell,  by  the  defendant,  at  a  stipu-  employed  Seay  to  find  a  purchaser, 
lated  price.  It  also  appears  that  the  and  that  the  agency  of  the  plaintiffs 
plaintiffs  entered  into  an  arrangement  for  the  defendant  to  sell  the  property 
or  agreement  with  one  Seay  that,  if  he  was  in  full  force  when  the  sale  was 
should  procure  a  purchaser  for   the  effected.     Other  witnesses   testify  to 
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§  557.   Principal  and  sureties  on  bonds  given  in  judicial 
proceedings. — If  a  bond  is  given  in  a  judicial  proceeding  to 


substantially  the  same  facts.  Seay 
testifies  that  he  was  employed  by  the 
plaintiffs  to  effect  a  sale  upon  certain 
terms  and  conditions,  and  that  he  so 
informed  the  defendant.  If  this  testi- 
mony is  true,  the  plaintiffs  will  be  en- 
titled to  recover  their  commission, 
and  will  be  liable  to  Seay  for  the  one- 
half.  Seay  must  look  to  the  plaint- 
iffs for  his  compensation,  and  not  to 
the  defendant;  and  this  disposes  of 
the  objection  that  the  judgment 
against  Seay  was  a  bar  to  this  action. 
The  question  here  presented  was  be- 
fore the  court  in  Gayer  v.  Parker,  24 
Neb.  643  (39  N.  W.  Rep.  845) ;  and  it 
was  held  that,  if  different  proof  is  re- 
quired to  sustain  the  action,  a  judg- 
ment in  one  of  two  cases  is  no  bar  to 
the  other.  At  common  law,  a  mistake 
in  bringing  the  action,  as  in  assump- 
sit when  it  should  have  been  trespass 
on  the  case,  was  no  bar.  In  such  ac- 
tion, as  it  would  be  impossible  to 
prove  a  promise,  express  or  implied, 
the  action  of  assumpsit  would  fail,  but 
this  would  not  preclude  a  recovery 
upon  the  proper  statement  of  facts 
and  proof.  So,  if  a  cause  of  action  is 
brought  against  a  defendant  by  one 
who  is  not  entitled  to  recover,  and  is 
defeated,  this  will  not  prevent  an- 
other who  has  a  good  cause  of  action 
against  the  defendant  upon  the  same 
matter  from  maintaining  an  action. 
Suppose  the  holder  of  a  promissory 
note  should  bring  an  action  thereon, 
and  on  the  trial  the  court  should  find 
from  the  proof  that  he  was  not  the 
real  party  in  interest, — the  person  en- 
titled to  the  avails  of  the  judgment, — 
and  therefore  should  find  against  him, 
and  dismiss  the  action.  "Would  that 
dismissal  preclude  tbe  real  party  in 
interest    from    bringing    an    action 


thereon?  It  would  not  be  conclusive 
because  the  case  was  not  decided  on 
the  merits,  that  there  was  no  cause  of 
action  against  the  defendant  on  the 
matter  in  dispute,  but  simply  that  no 
such  cause  existed  on  that  matter  in 
favor  of  the  plaintiff.  The  require- 
ment of  the  code  is,  that  an  action 
shall  be  brought  in  the  name  of  the 
real  party  in  interest,  except  in  cer- 
tain cases  mentioned,  of  which  this  is 
not  one.  The  defendant's  attorney 
recognizes  this  requirement  of  the 
code,  and  says  that  the  action  was 
brought  for  the  plaintiffs'  benefit,  and 
therefore  they  are  bound  by  the  judg- 
ment. Even  if  such  was  the  case,  it 
will  not  bar  this  action.  The  plaint- 
iffs were  not  parties  to  the  record, 
and  the  defendant  evidently  objected 
that  he  had  made  no  contract  with 
Seay ;  that  he  was  a  mere  volunteer ; 
and,  therefore,  the  defendant  was  not 
indebted  to  him.  The  question 
whether  or  not  the  defendant  em- 
ployed the  plaintiffs  to  sell  his  prop' 
erty,  and  that  in  pursuance  of  that 
employment  they,  through  Seay,  did 
sell  the  same,  has  not  yet  been  tried. 
Experience  has  shown  that  mistakes 
from  various  causes  are  liable  to  occur 
in  bringing  actions,  such  as  ignorance 
of  facts,  failure  of  proof  on  a  material 
point,  exclusion  of  evidence,  etc. 
The  law  recognizes  this,  and  hence 
permits  the  amendment  of  a  petition 
in  any  form,  so  that  the  identity  of 
the  cause  of  action  is  preserved,  and 
of  the  answer,  to  set  up  any  defense 
which  the  defendant  may  have.  The 
law  endeavors,  as  far  as  possible,  to 
protect  and  enforce  the  rights  of  par- 
ties ;  and,  while  a  judgment  upon  the 
merits  will  conclude  all  who  were 
properly  before  the  court  in  that  ac- 
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perform  the  judgment  which  may  be  rendered,  the  sureties, 
although  they  have  no  further  notice,  will  be  concluded  by  the 
final  judgment.1  This,  as  a  general  proposition,  includes  ap- 
peal bonds,2  bonds  given  to  dissolve  attachments,3  claim  bonds 
to  try  the  right  of  property  levied  upon,4  injunction  bonds,5 
replevin  bonds,6  redelivery  bonds  in  replevin,7  and  sequestra- 
tion bonds  in  Louisiana.8  So,  in  Massachusetts,  a  decision 
fixing  the  amount  due  from  a  receiver,  and  ordering  him  to 
pay  it  over,  after  due  proceedings  and  a  full  hearing,  is  "com- 
petent" evidence  against  his  sureties,9  And,  if  the  obligors  are 
sued  upon  a  recognizance  given  to  obtain  the  release  of  the 
principal  from  arrest  on  an  execution,  the  surety  can  not  show 
that  the  debt  upon  which  the  judgment  was  rendered,  on  which 
the  execution  issued,  was  paid  prior  to  the  judgment.10  If  the 
surety  on  a  matter  submitted  to  arbitration  actively  partici- 
pates in  the  trial  and  conduct  of  the  case,  he  will  be  bound  by 
the  award." 

Collusion  or  fraud. — The  sureties  may  show  that  the  judg- 
ment was  collusive  M  or  fraudulent.13 

tion,   a    judgment  against    one    who        6.  Collins   v.  Mitchell,  5   Fla.  364, 

could    not  maintain    the    action  for  371 ;  Schott  v.  Youree,  142  111.233(31 

want  of  interest  will  not  bar  the  real  N.  E.  R.  591);  Cox  v.  Hartranft,  154 

party    in    interest.     No    question   of  Pa.  St.  457  (26  Atl.  R.  304) ;  Cheatham 

privity  arises  in  this  case,  a  privy  be-  v.  Morrison,  37  S.  C.  187   (15  S.  E.  R. 

ing  one  who  claims  under  a  party  as  924) — at  least  prima  facie;  Garner  v. 

to  interest,  estate,  or  kindred."  Burleson,  26  Tex.  348. 

1.  Riddle  v.  Baker,  13  Cal.  295.  7.  Kennedy  v.  Brown,  21  Kan.  171 ; 

2.  Murdock  v.  Brooks,  38  Cal.  596,  Boyd  v.  Huffaker,  40  Kan.  634  (20 
601.     '  Pac.  R.  459. 

3.  Fusz  v.  Trager,  39  La.  Ann.  292        8.  Jones  v.  Doles,  3  La.  Ann.  588. 
(1  S.  R.  535) ;  Tracy  v.  Maloney,  105        9.  Commonwealth    v.     Gould,     118 
Mass.  90;  Cutter  v.  Evans,  115  Mass.  Mass.  300. 

27;  Jayne  v.  Piatt,  47  O.  St.  262,  269  10.  Way  v.  Lewis,  115  Mass.  26. 

(24  N.  E.  R.  262).  11.  Hostetter  v.  City  of  Pittsburgh, 

4.  Harvey  v.  Head,  68  Ga.  247,  250.  107  Pa.  St.  419. 

5.  Shenandoah  National  Bank  v.  12.  Great  Falls  Mfg.  Co.  v.  Worster, 
Bead,  86  Iowa  136  (53  N.  W.  R.  96) ;  45  N.  H.  110— bond  for  costs.  Mott 
Lothrop  v.  Southworth,  5  Mich.  436;  v.  Hazen,  27  Vt.  208,  212— appeal 
Towle  v.   Towle,   46   N.  H.  431,434;  bond. 

Methodist  Churches  v.  Barker,  18  N.  13.  Jordan  v.  Volkenning,  72  N.  Y. 
Y.  463.  300,  305— injunction  bond. 
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Consent  judgment. — If  a  sheriff,  by  virtue  of  a  bond  in- 
demnifying him  against  judgments,  seizes  goods,  and  is  sued 
for  a  conversion,  and  suffers  judgment  to  go  by  consent,  it  is 
prima  facie  evidence  against  the  sureties,  although  they  had 
no  notice.1 

Redelivery  bond — Surety  not  bound  on  other  matters. 
— Under  a  Kansas  statute,  the  sheriff  took  possession  of  a  herd 
of  cattle  upon  the  theory  that  they  were  infected  with  Texas 
fever.  The  owner  brought  replevin  for  them,  and  the  sheriff 
gave  a  redelivery  bond,  with  A  as  surety,  and  retained  posses- 
sion. On  the  trial  of  that  case  A  was  a  witness  for  the  sheriff, 
but  the  owner  recovered,  and  the  sheriff  returned  the  cattle. 
A  now  sued  the  owner  for  damages  to  his  cattle,  alleging  that 
they  had  become  infected  with  the  Texas  fever  from  defend- 
ant's cattle.  The  defendant  contended  that  his  recovery  against 
the  sheriff,  A  being  his  surety  and  a  witness,  was  a  defense. 
But  the  court  -denied  this  contention.  It  said  that  A  was  not 
a  party  nor  a  privy  to  the  former  action,  and  had  no  right  to 
control  it,  although  he  would  have  been  bound  by  the  judg- 
ment in  case  a  suit  on  the  bond  had  been  necessary.2 

§  558.  Principal  and  sureties  on  official  bonds — Adminis- 
trator's bond. — In  Alabama,3  California,*  Connecticut,5  Illi- 
nois,6   Indiana,7   Maryland,8    Massachusetts,9   Missouri,10  New 

1.  Conner  v.  Reeves,  103  N.  Y.  527        4.  Irwin  v.  Backus,  25  Cal.  214  (85 
(9  N.  E.  R.  439).  Am.  D.  125) ;  McClellan  v.  Downey, 

2.  Boyd    v.    Moore,  34  Kan.  119  (8    63  Cal.  520. 

Pac.  R.  255).  5.  Willey  v.  Paulk,  6  Conn.  74. 

3.  Williamson  v.  Howell,  4  Ala.  693 ;  6.  Ralston  v.  Wood,  15  111.  159. 
Perkins  v.  Moore,  16  Ala.  9, 16;  Watts  7.  Goodwin  v.  Wilson,  1  Blackford 
v.  Gayle,  20  Ala.  817,  825— a  decree  344 ;  Salver  v.  State,  ex  rel.  Tyner,  5 
against  him  in  insolvency;  Kyle  v.  Ind.  202. 

Mays,  22  Ala.  692 ;  Holley  v.  Acre,  23  8.  Jenkins  v.  State,  use  of  Staylor, 

Ala.  603,  608— a  judgment  in  favor  of  76  Md.  255  (23  Atl.  R.  608)— McSherry, 

a  distributee;  Ragland  v.  Calhoun,  36  J.,  dissenting.  The  court  said:     "The 

Ala.  606,  612 ;  Grace  v.  Martin,  47  Ala.  main  question,  presented  for  our  con- 

135;  Cousins  v.  Jackson,  49  Ala.  236;  sideration  is,  how  far,  under  the  plead- 

Martin  v.  Tally,  72  Ala.  23,  29.     But    

Banks  v.   Speers,   97  Ala.  560  (11  S.  9.  Heard   v.    Lodge,    20  Pick.    (37 

R.   841)   holds  that  the  surety  may  Mass.)  53  (32  Am.  D.  197). 

show  that  the  administrator  had  no  10.  State  v.  Holt,  27  Mo.  340  (72  Am. 

assets.  D.  273) . 
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York,1    North   Carolina,2   Pennsylvania3  and  Texas,4  a  judg- 
ment against  an  administrator  is   conclusive   on  his  sureties, 
but  in  Georgia,5  Louisiana,6  South  Carolina7  and  Tennessee8 
it  is  only  prima  facie.     In  the   District  of  Columbia,  it  is  said  , 
to  be  at  least  prima  facie?      A  case  in   South  Carolina  holds'- 


ings  and   evidence,  are    the  sureties 
upon    this    bond    concluded    by  the 
decretal  order  against  their  principal 
for  a  breach  of  the  duty  secured  by 
the  bond?     It  is  well  settled  in  this 
state,  by  numerous  authorities,  that 
the  recovery  of  a  judgment  or  decree 
against  the  principal  on  a  bond,  al- 
though the  sureties  were  no  parties 
to    the    suit,  is  prima,  facie  binding 
upon  them.     They  can  only  relieve 
themselves  of  the  binding  effect  of 
the  recovery  against  the  principal  by 
showing  that  the  amount  recovered 
was  in  excess  of  the  amount  which 
the  plaintiff  in  the  judgment  or  de- 
cree was  entitled  to  recover,  or  that 
he  was  not  entitled  to  recover  at  all. 
Iglehart    v.    State,   2  Gill  &    J.  235; 
Parr  v.  State,  71  Md.  220  (17Atl.Rep. 
1020) .     It  is  not,  however,  contended, 
on  the  part  of    the  appellants,  that 
there  was  fraud  and  collusion  in  the 
obtaining  of  the  decretal  order  of  the 
circuit  court,  nor  that  there  is  error 
in  the  ascertainment  of  the  amount 
directed  to  be  paid  by  that  order;  but 
they  seek  to  inquire  into  the  validity 
and  effect  of  the  deed  of  the  12th  of 
June,  and  the  decree  vacating    that 
deed,  and  in  this  way  to  bring  collater- 
ally in  question  the  decree  annulling 
the  deed. '  If  this  contention  be  cor- 
rect, and  they  can  succeed  therein, 
then  the  decretal  order  ascertaining 
the  amount  to  be  due  would  be  a 
nullity,  and  these  sureties  would  not 
be  liable.     But  to  this  contention  we 
can  not  assent.     The  deed  of  the  17th 
of  June  had  been  decreed  by  a  court 
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of  competent  jurisdiction  to  be  null 
and  void,  as  between  the  parties 
thereto,  for  causes  existing  at  its  date, 
and  was  no  longer  a  subsisting  in- 
strument for  any  purpose.  Having 
been  vacated  for  fraud  and  undue  in- 
fluence, it  stood  as  if  it  had  never 
been  made." 

1.  People,  ex  rel.  Demarest,  v.  Laws, 
3  Abb.  Pr.  450;  Casoni  v.  Jerome,  58 
N.  Y.  315 ;  Gerould  v.  Wilson,  81  N. 
Y.  573,  584 — in  favor  of  a  distributee ; 
Harrison  v.  Clark,  87  N.  Y.  572— 
amount  due  from  administrator  upon 
his  removal. 

2.  Bond  v.  Billups,  8  Jones'  Law 
423 ;  State,  ex  rel.  Brown,  v.  Pike,  74 
N.  C.  531,  534. 

3.  Garber  v.  Commonwealth,  7  Pa. 
St.  (7  Barr)  265. 

4.  Stewart  v.  Morrison,  81  Tex. 
396  (17  S.  W.  R.  15,  26  Am.  St.  R.  821) . 

5.  Bennett  v.  Graham,  71  Ga.  211. 
In  Stovall  v.  Banks,  10  Wall.  (77  U. 
S.)  583,  588,  it  was  held  that  a  judg- 
ment against  an  administrator  in 
Georgia  was  conclusive  on  his  sure- 
ties; Gibson  v.  Robinson,  90  Ga.  756 
(16  S.  E.  R.  969)—  only  prima  facie. 

6.  Canal  Banking  Co.  v.  Brown,  4 
La.  Ann.  545 ;  Furguson  v.  Glaze,  12 
La.  Ann.  667. 

7.  Ordinary  v.  Condy,  2  Hill's  Law 
313;  Norton  v.  Wallace,  1  Rich.  Law 
507,  512;  Kaminer  v.  Hope,  9  S.  C. 
253. 

8.  Seat  v.  Cannon,  1  Humph.  (20 
Tenn.)  470. 

9.  McLaughlin  v.  Bank  of  Potomac, 
7  How.  (48  U.  S.)  220,  229. 
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sureties  is  the  rule  in  Georgia,1  Louisiana2  and  Mississippi." 
Of  course,  if  the  sureties  defend  the  action  against  the  guar- 
dian, they  will  be  bound.4  In  the  case  cited  from  138  New 
York  192,  the  bond  bound  the  principal  "to  render  a  just  and 
true  account  of  all  moneys  and  property  received  by  him,  and 
of  the  application  thereof,  in  all  respects,  to  and  before  any 
court  having  cognizance  thereof,  when  thereunto  required." 
And  in  44  Ohio  State  339,  the  guardian's  bond  provided  that 
he  should  "faithfully  discharge  all  his  duties,  one  of  which 
was  "to  obey  and  23erform  all  the  orders  and  judgments  of  the 
proper  courts  touching  the  guardianship." 

A  guardian  having  died  in  Kentucky  indebted  to  his  ward, 
for  whom  a  new  guardian  was  appointed,  his  failure  to  prove 
up  the  debt  against  the  estate  of  the  deceased  guardian  upon 
the  final  settlement  of  the  administrator,  releases  the  estate 
from  the  debt,  and  that  bars  an  action  against  the  sureties  on 
the  deceased  guardian's  bond.5  A  guardian  delivered  a  note 
to  his  ward  at  its  face,  and,  in  a  suit  upon  it  by  the  ward,  the 
maker  obtained  a  reduction  by  showing  payments  not  credited. 
The  ward  then  sued  the  guardian  upon  his  bond  for  the  de- 
ficiency, and  it  was  held  that  the  surety  might  prove  that  no 
payments  had  been  made.6 

§  562.  Principal  and  sureties  on  official  bonds — Receiver's 
bond. — A  receiver  entered  upon  his  duties  on  July  7,  and  on 
January  7  he  gave  a  bond  conditioned  that  he  should  "hence- 
forth discharge  the  duties  of  his  trust  as  such  receiver."  Sub- 
sequently he  was  removed,  and,  upon  an  accounting  with  his 
successor,  a  judgment  was  rendered  against  him,  for  which  the 
surety  on  his  bond  was  sued.  In  this  suit  it  was  held  to  be 
competent  for  the  surety  to  show  that  the  defalcation  did  not 
occur  after  he  signed  the  bond.7     It  is  held  in  Louisiana  that 

1.  Bryant  v.  Owen,  1  Ga.  (1  Kelly)         5.  Stull  v.  Davidson,  12    Bush  (75 
355,  369;  Bradwell  v.  Spencer,  16  Ga.     Ky.)  167,  170. 

578,  581 ;  Weaver  v.  Thornton,  63  Ga.  6.  Moore  v.  Alexander,  96  N.  C.  34 

655.  (IS.  E.  R.  536). 

2.  Fuselier  v.  Babineau,  14  La.  Ann.  7.  Thomson  v.  MacGregor,  81  N.  Y. 
764— a  tutor.  592,    597,    reversing    13    Jones    and 

3.  State  v.  Hull,  53  Miss.  626,  647.  Spencer  197. 

4.  Parr  v.  State,  use  of    Cockey,  71 
Md.  220  (17  Atl.  R.  1020). 
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a  judgment  against  a  receiver  is  only  prima  facie  proof  against 
his  sureties.1 

§  563.  Principal  and  sureties  on  official  bonds — Sheriff's 
bond. — In  Vermont,2  the  sureties  on  a  sheriff's  bond  are  con- 
clusively bound  by  a  judgment  against  him,  while  in  Cali- 
fornia,3 Georgia,4  Iowa,5  Kansas,6  Louisiana,7  Michigan,8  Min- 
nesota,9 Ohio10  and  Virginia11  they  are  only  prima  facie  bound. 
But  in  Mississippi,  the  judgment  is  no  evidence  against  them.12 
And  the  same  ruling  was  made  in  Indiana  upon  the  ground 
that  the  suit,  instead  of  being  against  the  sheriff,  could  have 
been  brought  on  the  bond  against  him  and  his  sureties  in  the 
first  instance.13  In  Alabama,  there  is  a  statute  which  author- 
izes the  execution  plaintiff  to  take  a  judgment  against  the 
sheriff  and  his  sureties  on  a  motion  and  rule  upon  him,  with- 
out notice  to  them,  and  it  is  held  that  such  a  judgment  con- 
cludes them  when  sued  upon  the  bond  as  to  all  matters  except 
its  execution.14  But  if  the  plaintiff  sues  the  sheriff  in  a 
common-law  action,  instead  of  proceeding  by  motion  and  rule 
under  the  statute,  his  judgment  is  no  evidence  against  the 
sureties  in  a  suit  on  the  bond.15  In  an  action  by  a  judgment- 
plaintiff  on  the  bond  of  a  deceased  sheriff  to  recover  from  the 
sureties  moneys  paid  by  the  judgment-defendant  to  a  deputy 

1.  Whitehead  v.  Woolfolk,  3  La.  456  (6  S.  R.  517) — surviving  partner's 
Ann.  42.  bond. 

2.  Bradley  v.  Chamberlin,  35  Vt.  8.  People  use  of  Norris  v.  Merse- 
277 — in  this  case  there  was  a  contest  reau,  74  Mich.  687  (42  N.  W.  R.  153). 
by  the  sheriff  in  the  original  suit;  9.  Beauchaine  v.  Mc  Kinn  on,  55 
Tute  v.  James,  50  Vt.  124,  128.  Minn.  318  (56  N.  W.  R.  1065). 

3.  Pico  v.  Webster,  14  Cal.  202  (73  10.  State,useof  Fulton,  v.  Colerick,3 
Am.  D.  647).  0.487. 

4.  Crawford  v.  Ward,  7  Ga.  445;  11.  Munford  v.  Overseers  of  Poor, 
Taylor  v.  (Johnson,  17  Ga.  521,  536.  2  Randolph  (23  Va.)  313,  320. 

5.  Charles  v.  Hoskins,  14  Iowa  471  12.  Carmichael  v.  The  Governor,  3 
(83  Am.  D.  378).  How.  (4  Miss.)  236,  238. 

6.  Graves  v.  Bulkley,  25  Kan.  249  13.  Governor,  use  of  Newman,  v. 
(37  Am.  R.  249) ;  Fay  v.  Edmiston,  25  Shelby,  2  Blackford  26. 

Kan.  439.  14.  McClure   v.   Colclough,    5    Ala. 

7.  Mullen  v.  Scott,  9  La.  Ann.  173;     65,  69. 

Macready  v.  Schenck,   41    La.    Ann.        15.  Lucas  v.  The  Governor,  6   Ala. 

826,  829. 
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sureties  is  the  rule  in  Georgia/  Louisiana2  and  Mississippi.* 
Of  course,  if  the  sureties  defend  the  action  against  the  guar- 
dian, they  will  be  bound.4  In  the  case  cited  from  13S  New 
York  192,  the  bond  bound  the  principal  "to  render  a  just  and 
true  account  of  all  moneys  and  property  received  by  him,  and 
of  the  application  thereof,  in  all  respects,  to  and  before  any 
court  having  cognizance  thereof,  when  thereunto  required." 
And  in  44  Ohio  State  339,  the  guardian's  bond  provided  that 
he  should  "faithfully  discharge  all  his  duties,  one  of  which 
was  "to  obey  and  perform  all  the  orders  and  judgments  of  the 
proper  courts  touching  the  guardianship." 

A  guardian  having  died  in  Kentucky  indebted  to  his  ward, 
for  whom  a  new  guardian  was  appointed,  his  failure  to  prove 
up  the  debt  against  the  estate  of  the  deceased  guardian  upon 
the  final  settlement  of  the  administrator,  releases  the  estate 
from  the  debt,  and  that  bars  an  action  against  the  sureties  on 
the  deceased  guardian's  bond.5  A  guardian  delivered  a  note 
to  his  ward  at  its  face,  and,  in  a  suit  upon  it  by  the  ward,  the 
maker  obtained  a  reduction  by  showing  payments  not  credited. 
The  ward  then  sued  the  guardian  upon  his  bond  for  the  de- 
ficiency, and  it  was  held  that  the  surety  might  prove  that  no 
payments  had  been  made.6 

§  562.  Principal  and  sureties  on  official  bonds — Receiver's 
bond. — A  receiver  entered  upon  his  duties  on  July  7,  and  on 
January  7  he  gave  a  bond  conditioned  that  he  should  "hence- 
forth discharge  the  duties  of  his  trust  as  such  receiver."  Sub- 
sequently he  was  removed,  and,  upon  an  accounting  with  his 
successor,  a  judgment  was  rendered  against  him,  for  which  the 
surety  on  his  bond  was  sued.  In  this  suit  it  was  held  to  be 
competent  for  the  surety  to  show  that  the  defalcation  did  not 
occur  after  he  signed  the  bond.7     It  is  held  in  Louisiana  that 

1.  Bryant  v.  Owen,  1  Ga.  (1  Kelly)         5.  Stull  v.  Davidson,   12    Bush  (75 
355,  369;  Bradwell  v.  Spencer,  16  Ga.     Ky.)  167,  170. 

578,  581;  Weaver  v.  Thornton,  63  Ga.  6.  Moore  v.  Alexander,  96  N.  C.  34 

655.  (IS.  E.  R.  536). 

2.  Fuselier  v.  Babineau,  14  La.  Ann.  7.  Thomson  v.  MacGregor,  81  N.  Y. 
764— a  tutor.  592,    597,    reversing    13    Jones    and 

3.  State  v.  Hull,  53  Miss.  626,  647.  Spencer  197. 

4.  Parr  v.  State,  use  of    Cockey,  71 
Md.  220  (17  Atl.  R.  1020). 


PRINCIPAL    AND    SURETIES.  1141 

a  judgment  against  a  receiver  is  only  prima  facie  proof  against 
his  sureties.1 

§  563.  Principal  and  sureties  on  official  bonds — Sheriff's 
bond. — In  Vermont,2  the  sureties  on  a  sheriff's  bond  are  con- 
clusively bound  by  a  judgment  against  him,  while  in  Cali- 
fornia,3 Georgia,4  Iowa,5  Kansas,6  Louisiana,7  Michigan,8  Min- 
nesota,9 Ohio10  and  Virginia11  they  are  only  prima  facie  bound. 
But  in  Mississippi,  the  judgment  is  no  evidence  against  them.12 
And  the  same  ruling  was  made  in  Indiana  upon  the  ground 
that  the  suit,  instead  of  being  against  the  sheriff,  could  have 
been  brought  on  the  bond  against  him  and  his  sureties  in  the 
first  instance.13  In  Alabama,  there  is  a  statute  which  author- 
izes the  execution  plaintiff  to  take  a  judgment  against  the 
sheriff  and  his  sureties  on  a  motion  and  rule  upon  him,  with- 
out notice  to  them,  and  it  is  held  that  such  a  judgment  con- 
cludes them  when  sued  upon  the  bond  as  to  all  matters  except 
its  execution.14  But  if  the  plaintiff  sues  the  sheriff  in  a 
common-law  action,  instead  of  proceeding  by  motion  and  rule 
under  the  statute,  his  judgment  is  no  evidence  against  the 
sureties  in  a  suit  on  the  bond.15  In  an  action  by  a  judgment- 
plaintiff  on  the  bond  of  a  deceased  sheriff  to  recover  from  the 
sureties  moneys  paid  by  the  judgment-defendant  to  a  deputy 

1.  "Whitehead  v.  Woolfolk,  3  La.  456  (6  S.  R.  517) — surviving  partner's 
Ann.  42.  bond. 

2.  Bradley  v.  Chamberlin,  35  Vt.  8.  People  use  of  Norris  v.  Merse- 
277 — in  this  case  there  was  a  contest  reau,  74  Mich.  687  (42  N.  "W.  R.  153). 
by  the  sheriff  in  the  original  suit;  9.  Beauchaine  v.  McKinnon,  55 
Tute  v.  James,  50  Vt.  124,  128.  Minn.  318  (56  N.  W.  R.  1065). 

3.  Pico  v.  Webster,  14  Cal.  202  (73  10.  State,useof  Fulton,  v.  Colerick,3 
Am.  D.  647).  O.  487. 

4.  Crawford  v.  Ward,  7  Ga.  445;  11.  Munford  v.  Overseers  of  Poor, 
Taylor  v.  Johnson,  17  Ga.  521,  536.  2  Randolph  (23  Ya.)  313,  320. 

5.  Charles  v.  Hoskins,  14  Iowa  471  12.  Carmichael  v.  The  Governor,  3 
(83  Am.  D.  378).  How.  (4  Miss.)  236,  238. 

6.  Graves  v.  Bulkley,  25  Kan.  249  13.  Governor,  use  of  Newman,  v. 
(37  Am.  R.  249) ;  Fay  v.  Edmiston,  25  Shelby,  2  Blackford  26. 

Kan.  439.  14.  McClure  v.   Colclough,    5    Ala. 

7.  Mullen  v.  Scott,  9  La.  Ann.  173;     65,  69. 

Macready  v.  Schenck,   41    La.    Ann.         15.  Lucas  v.  The  Governor,  6   Ala. 

826,  829. 
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sheriff,  the  plaintiff  gave  in  evidence  a  scire  facias  proceeding 
by  him  against  the  deputy  and  another  ( who  were  sureties  on 
the  bond  of  the  defendant  in  his  writ  of  error),  in  which  it 
was  decided  that  the  moneys  so  paid  to  the  deput}r  were  a  dis- 
charge of  the  judgment  pro  ianto,  and  he  also  proved  notice  to 
the  defendants  that  if  judgment  should  be  rendered  against 
him  allowing  the  payments  made  to  the  deputy  as  a  credit  on 
his  judgment,  he  would  look  to  them  as  sureties  of  the  sheriff 
for  his  judgment.  This  was  held  to  conclude  them  from  show- 
ing that  tlie  person  who  received  the  money  was  not  acting  as 
deputy  sheriff.1 

Deputy  sheriff  and  sureties. — If  a  deputy  sheriff  gives  a 
bond  to  the  sheriff  that  he  will  faithfully  perform  the  duties  of 
his  office,  and  will  "save  and  keep  harmless  and  indemnified 
the  said  sheriff  from  all  actions,  suits,  troubles,  costs,  charges, 
damages  and  expenses  whatsoever,  on  account  or  by  reason  of 
any  malfeasance,  misfeasance  or  non-feasance  of  said  deputy," 
a  judgment  against  the  sheriff  for  the  neglect  of  the  deputy,  of 
which  suit  the  deputy  had  notice,  concludes  his  sureties, 
although  they  had  no  notice.2  So,  in  Virginia,  if  the  condi- 
tion of  a  deputy  sheriff's  bond  is  to  indemnify  the  sheriff  from 
all  loss  and  damages  arising  from  his  misconduct,  a  judgment 
against  the  sheriff  for  his  misconduct,  binding  on  him  because 
he  assisted  in  the  defense,  is  conclusive  on  his  sureties.3  But 
in  New  York  the  condition  of  the  bond  given  by  the  deputy 
being  that  he  would  "well  and  faithfully,  in  all  things,  per- 
form and  execute  the  duties  of  deputy  sheriff,"  a  judgment 
against  the  sheriff  for  misconduct  of  the  deputy,  of  which  he 
had  notice  and  the  sureties  none,  does  not  conclude  them  from 
showing  that  there  was  no  misconduct.4  The  same  ruling  was 
made  in  Wisconsin.5 

1.  M'Brooin     v.    The   Governor,  4  4.  Thomas  v.  Hubbell,  15  N.  Y.  405 
Porter  (Ala.)  90,  96.  (69  Am.  D.  619) ;  Thomas  v.  Hubbell, 

2.  Chamberlain   v.  Godfrey,  36  Vt.  35  N.  Y.  120.    In   Fay   v.  Ames,   44 
380  (84  Am.  D.  690) .  Barb.  327,  334,  the  judgment  was  held 

3.  Crawford   v.  Turk,  24  Gratt.  (65  to  be  conclusive. 

Va.)  176,  179.    Said  to  be  prima  facie        5.  Stephens   v.   Shafer,  48  Wis.  54 
in  Cox  v.  Thomas,  9  Gratt.  (50  Va.)     (33  Am.  E.  793). 
312,  320,  and  Jacobs  v.  Hill,  2  Leigh 
(29  Va.)  393. 
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§  564.  Principal  and  sureties  on  official  bonds — Trustee 
under  will. — If  a  court  in  Maryland  determines  the  amount 
due  from  a  trustee  under  a  will,  it  is  conclusive  on  his  sureties 
when  sued  for  his  failure  to  pay  over.1  But  it  is  held  in  Georgia 
that  a  judgment  recovered  against  a  trustee  under  a  will  is 
only  prima  facie  evidence  against  his  sureties.2 

§  565.  Principal  and  sureties  on  bonds  given  in  private  mat- 
ters.— The  principle  involved  in  this  section  is  the  same  as  in 
the  last,  namely,  a  judgment  against  the  principal  is  no  evi- 
dence against  the  surety,  unless  he  has  agreed  to  abide  the  re- 
sult of  litigation.3  It  was  said  in  New  Jersey,  that  a  judgment 
on  a  bond  against  the  principal  alone  is  no  evidence  against 
the  surety  of  any  fact  necessary  to  be  proved  in  order  to  obtain 
the  judgment.4 

Embezzlement. — The  bond  of  the  secretary  of  an  insurance 
company  having  bound  him  "to  perform  all  and  singular  the 
duties  required  of  him,  according  to  the  charter,  by-laws  and 
resolutions  of  said  insurance  company,  now  in  force,  as  well  as 
such  other  duties  as  from  time  to  time  may  be  required  of  him 
as  secretary  of  said  company,"  a  judgment  against  him,  in 
favor  of  the  company  for  moneys  embezzled  covered  by  the 
bond,  is  no  evidence  against  the  surety  of  the  fact  of  embezzle- 
ment, or  of  its  amount.5 

Guarantor. — If  a  judgment  against  the  principal  is  neces- 
sary in  order  to  fix  the  liability  of  the  guarantor,  it  is  prima 
facie  evidence  against  him,  but  if  he  is  liable  without  a  suit 
against  the  principal,  such  a  judgment  is  no  evidence.6 

Intoxicating-liquor  bond. — A  Connecticut  statute  having 
provided  that  a  conviction  of  a  person  licensed  to  sell  intoxi- 
cating liquor  should  be  conclusive  on  the  sureties  on  his  bond, 

1.  State,  use  of  Whitelock,  v.  Banks,  4.  DeGreiff  v.  Wilson,  30  N.  J.  Eq. 
—  Md.  —  (24  Atl.  R.  540).  435,437. 

2.  Haddock  v.  Perham,  70  Ga.  572,  5.  Firemen's  Ins.  Co.  v.  McMillan, 
577.  29  Ala.  147,  166. 

3.  Arrington  v.  Porter,  47  Ala.  714,  6.  Fletcher   v.  Jackson,  23  Vt.  581 
722;  Moss  v.  McCullough,  5  Hill  131.  (56  Am.  D.  98,  101). 

Dictum  in  Shepard  v.  Pebbles,  38  Wis. 
373,  378. 
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this  was  decided  to  be  valid  legislation  because  it  became  a  part 
of  their  contract.1 

Mortgage. — A  foreclosure  of  a  mortgage  against  the  princi- 
pal alone  is  no  evidence  against  the  surety,  in  an  action  at 
law,  that  the  contract  had  not  been  rescinded  before  the  fore- 
closure.2 A  mortgagor  brought  a  suit  for  an  accounting,  claim- 
ing that  he  had  paid  the  note  secured.  A  surety  on  the  note 
asked  leave  to  become  a  party  upon  the  ground  that  he  had 
paid  it,  and  leave  was  given  on  condition  that  he  pay  ten  dol- 
lars to  the  attorney  of  the  plaintiff  and  certain  witness'  fees. 
This  he  declined  to  do,  and  a  decree  was  finally  rendered  in  his 
absence.  He  then  sued  all  parties  to  foreclose  the  mortgage, 
alleging  that  he,  as  surety,  had  paid  the  note,  and  it  was  de- 
cided that  the  former  decree  was  no  bar.3 


1.  Welch  v.  McKane,  55  Conn.  25 
(10  Atl.  R.  168). 

2.  Arlington  v.  Porter,  47  Ala.  714, 
721. 

3.  Coleman  v.  Hunt,  77  Wis.  263  (45 
N.  W.  R.  1085).  The  court  said: 
"After  the  action  of  Hunt  v.  Rooney, 
had  gone  to  judgment  in  the  circuit 
court,  the  plaintiff  commenced  this 
action  to  foreclose  his  mortgage.  All 
the  defendants,  except  Rooney,  an- 
swered, setting  up  the  proceedings  in 
that  case,  and  claiming  that  the  judg- 
ment therein  was  a  bar  to  this  action. 
We  are  unable  to  understand  how  that 
adjudication  could  conclude  this  plain- 
tiff as  to  any  facts.  He  was  not  a 
party  to  that  suit,  and  his  application 
to  be  made  a  party,  and  try  the  issues 
therein  involved,  was  denied,  except 
upon  his  complying  with  terms  which 
the  court  had  no  right  to  impose. 
True,  we  have  held  that  he  was  an  in- 
dispensable party  to  the  accounting 
in  that  suit,  because  he  claimed  to  be 
the  owner  of  the  mortgage  debt,  and 
therefore  he  should  have  been  before 
the  court ;  but  he  was  not  brought  in 
in  fact.    He  was  not  even  served  with 


process  in  that  suit ;  had  no  opportun- 
ity to  make  a  defense  as  to  the  facts 
there  alleged  on  the  part  of  the  plaint- 
iffs, except  upon  the  condition  we 
have  stated.  Consequently,  we  are 
at  a  loss  to  know  what  principle  of 
law  or  justice  can  be  said  to  bind  him 
by  the  judgment  in  that  case.  It  is  a 
fundamental  principle  that  a  personal 
judgment  only  concludes  the  parties 
and  their  privies.  It  is  true,  here,  the 
plaintiff  claimed  to  have  purchased 
the  note  and  mortgage  from  Rooney ; 
but  that  was  long  prior  to  the  com- 
mencement of  the  suit  of  Hunt  v. 
Rooney.  He  was  not  so  identified  in 
interest  with  Rooney,  nor  did  he 
stand  in  any  such  relation  to  him  as 
to  be  concluded  by  that  litigation.  It 
appears  to  us  it  would  be  monstrous 
to  hold,  under  the  facts  and  circum- 
stances, that  the  plaintiff  was  bound 
by  the  judgment  in  that  case.  Still 
the  circuit  court  did  so  decide,  doubt- 
less because  it  supposed  or  treated  the 
case  as  though  Coleman  were  a  party. 
But  that  was  not  the  correct  view  of 
his  position.  Denny  v.  Bennett,  128 
IT.  S.  490.  He  did  not  become  a  party, 
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Note. — A  judgment  allowing  a  note  against  the  estate  of  the 
deceased  principal,  does  not  bind  the  sureties  who  were  not 
parties.1  But  a  judgment  against  the  principal  on  a  note  does 
bar  the  surety  from  showing,  when  sued  upon  it,  that  the 
principal  received  no  consideration  for  it.2 

Reformation  op  lease. — A  person  became  surety  that  ales- 
see  would  pay  the  rent  on  the  first  day  of  each  quarter,  but  the 
lease  afterwards  executed  fixed  the  day  of  payment  at  the  end  of 
each  quarter.  The  lessor  brought  a  suit  against  the  lessee  and 
procured  the  lease  to  be  reformed  so  as  to  make  the  rent  pay- 
able on  the  first  day  of  each  quarter.  This  decree  was  held  to  be 
prima  facie  evidence  against  the  surety  that  there  was  a  mis- 
take in  the  lease  as  originally  executed,  but  not  conclusive ; 
and  he  was  given  liberty  to  show  that  the  change  of  date  of 
payment  was  intentional.3  A  surety  for  rent  is  not  bound  by 
a  judgment  against  the  principal.4 

§  566.  Principal  and  sureties  on  bonds  given  in  private 
matters — Subrogation  of  sureties. — It  has  been  shown  in 
§  459,  supra,  that  a  judgment  establishing  the  relation  of 
debtor  and  creditor  is  conclusive  in  respect  to  that  question  on 
strangers,  so,  conversely,  a  judgment  which  determines  that  it 
does  not  exist  is  equally  conclusive.  Thus,  A  executed  a 
chattel  mortgage  to  B  to  secure  him  against  loss  by  reason  of 
becoming  surety  for  A  on  a  note  to  C.  A  afterwards  failed  and 
made  an  assignment  of  the  mortgaged  goods  for  the  benefit  of 
creditors.  D,  a  creditor,  then  brought  a  suit  against  B,  in 
which  the  mortgage  was  declared  void.  C  then  claimed  the 
benefit  of  the  mortgage  by  way  of  subrogation  to  the  rights  of 
B.  But  it  was  decided  that  the  decree  between  D  and  B  barred 
him,  as  he  claimed  through  B  and  stood  in  his  shoes.5     So,  if 

but  declined  to  comply  with  the  terms  2.  Stoops    v.   Wittier,    1   Mo.   App. 

which  the  court  imposed.     He  was  420. 

certainly  entitled  to  come  in  and  de-  3.  Stevens    v.    Pendleton,  83  Mich, 

fend  as  a  matter  of  right,   without  342  (47  N.  W.  R.  1097) . 

terms,  like  any  defendant  to  an  ac-  4.  Giltinan    v.    Strong,   64  Pa.    St. 

tion."  242. 

1.  Curry  v.  Mack,  90  111.  606.  5.  Knoxville  National  Bank  v.  Ha- 

nirick,  67  Iowa  583  (25  N.  W.  E.  816) 
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A  sues  B  as  the  maker  and  C  as  the  indorser  of  a  note,  and, 
in  another  action  sues  B  as  the  maker  and  D  and  E  as  the  in- 
dorsers  of  another  note,  and  in  each  case  the  defendants  set  up 
a  counter-claim  in  favor  of  B,  an  adjudication  against  its  va- 
lidity in  the  first  action  bars  its  consideration  in  the  second, 
because  B  is  concluded  ;  and  as  D  and  E  claim  through  him, 
they  are  concluded  also.1  And  if  the  vendor  of  real  estate  sues 
the  vendee  and  his  surety  on  the  purchase-money  note,  and 
also  seeks  to  foreclose  a  vendor's  lien  upon  the  land,  a  judg- 
ment in  his  favor  on  the  note  and  against  him,  in  respect  to 
the  alleged  lien,  bars  the  surety,  after  he  has  paid  the  judg- 
ment, from  foreclosing  the  vendor's  lien  upon  the  ground  of 
subrogation,  as  he  is  in  privity  with  the  vendor.2 

§  567.  Principal  and  sureties  on  bonds  given  in  private 
matters — Support. — One  heir  having  promised  to  pay  an- 
other for  supporting  their  mother,  the  excess  above  her  estate 
if  it  should  prove  insufficient,  it  was  decided  that  the  decree  of 
the  probate  court  allowing  the  claim  against  the  mother's  estate 
was  not  conclusive,  in  respect  to  its  amount,  in  a  suit  in  equity 
to  recover  from  the  promising  heir  the  excess,  although  he  had 
notice  of  the  suit  in  the  probate  court  and  was  a  witness  and 
had  the  right  to  appeal,  because  he  was  a  stranger  to  the  suit.3 

Trustee. — If  the  bond  of  a  trustee  provides  .that  he  "will 
well  and  faithfully  perform  and  discharge  his  duties  as  such 
trustee,  as  named  in  said  order,  then  this  obligation  shall  be 
void,"  a  recovery  against  him  is  not  conclusive  on  his  surety.4 

What  binds  surety. — A,  with  B  as  surety,  having  given  a 
bond  to  pay  liens  on  a  parcel  of  land,  and  a  fund  having  been 
paid  into  court  for  that  purpose,  a  city,  claiming  a  lien  on  the 
land  for  taxes,  sued  A  and  others  interested  to  subject  the  fund 
to  their  payment.  B  acted  as  the  attorney  of  A,  who  defended 
upon  the  ground  of  the  invalidity  of  the  taxes.  The  decree  in 
favor  of  the  city  was  held  to  conclude  both  A  and  B  from  ques- 

1.  Bank  of  New  London  v.  Ketch-  3.  Howe  v.  Chesley,  50  Vt.  727— T. 
urn,  66  Wis.  428  (29  N.  W.  R.  216).  P.  Redfield,  J.,  dissenting. 

2.  Blake  v.  Koons,  71  Iowa  356  (32  4.  People  v.  Donohue,  24  N.  Y. 
N.  W.  R.  379).  Suppl.  437  (70  Hun  317). 
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tioning  the  validity  of  the  tax  in  a  suit  by  them  to  have  the 
original  fund  paid  on  other  liens.1  So,  if  a  suit  is  instituted 
on  a  note  against  all  the  indorsers  and  a  judgment  recovered 
which  a  subsequent  indorser  pays  and  then  sues  a  prior  indorser 
to  recover  it  back,  the  judgment  is  conclusive  that  the  defend- 
ant was  duly  notified  so  as  to  be  bound.2 

§  5G8.   Public  matters — Who  are  bound  as  privies. — If  an 

executive  board  has  power  to  make  a  contract  for  a  city,  a 
judgment  compelling  it  to  make  one  binds  the  city.3  The 
court  said:  "The  common  council  has  no  power  to  make  the 
contract,  but  the  executive  board  had.  Therefore,  in  entering 
into  such  contracts,  the  board  represents  the  city  in  the  same 
sense  that  the  mayor  and  common  council  would  represent  it 
if  the  duty  devolved  upon  them;  and  a  judgment  in  an  action 
or  proceeding  against  the  board  to  compel  them  to  act  with  re- 
spect to  the  awarding  of  the  contract,  in  which  it  is  decided 
that  the  board  has  the  power  and  that  it  is  their  duty  to  proceed, 
estops  the  city.  The  board  in  such  matters  represents  the  city 
in  the  same  way  that  the  board  of  supervisors  represents  the 
county  in  auditing  claims  against  it  under  the  direction  of  a 
judgment."  So,  if  the  law  authorizes  an  execution  issued  on 
a  judgment  against  a  school  district  to  be  levied  on  the  prop- 

1.  Kaye  v.  City  of  Louisville  (Ky.),  ery.     Knowledge  of  the  pendency  of 

14  S.  W.  R.    679.    The   court  said:  a  suit  is  not  always  due  notice;  hut 

"It  is  true  Rodman  was  not  a  party  the  law,  looking  to  the  reason  of  the 

to  the  action  by  the  city,  but  Kaye  matter,  will    not-  require  useless  or 

was,  and  he  was  Kaye's  attorney.  In-  nugatory    acts.      Here   Kaye    was    a 

terested  parties  are  often  affected  by  party  to  the  suit  by  the  city.     He  is 

judgments  of  which  they  have  notice,  certainly  estopped    to    relitigate  the 

although  not  parties  to  the  actions  in  questions  that  were  decided    in    it. 

which  they  are  rendered.    The  object  Rodman  was  his  attorney ;  had  full 

of  notice  is  to  give  a  ground  of  action,  knowledge  of  the  entire  matter ;  was 

If  A  be  indemnified  by  B   against  a  an    actor    in   it,   and    an    interested 

claim,  and  the  latter  be  notified  that  party,   and  the  result    in    that    suit 

it  is  being  asserted  by  suit,  and  he  makes  the  right  of  the  city  to  the 

fails  to  defend,  and  A  is  obliged  to  taxes  res  judicata." 

pay,  then  B,  when  looked  to  upon  his  2.  Floyd  v.  Barr,  11  Pa.  St.  41,  49. 

indemnity  by  A,  will  not  be  heard  to  3.  Ashton  v.  City  of  Rochester,  133 

say  that  A  was  not  obliged  to  pay,  B  N.  Y.  1S7  (31  N.  E.  R.  334). 
having  convenanted  against  a  recov- 
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erty  of  an  inhabitant,  he  is  so  far  a  privy  that  he  can  not  show  the 
judgment  to  be  wrong  on  the  merits.1  An  injunction  against  main- 
taining a  place  where  intoxicating  liquors  are  unlawfully  sold, 
granted  at  the  suit  of  one  private  person,  although  not  enforced, 
bars  a  suit  by  another  private  person  for  the  same  purpose.  He 
ought  to  have  the  first  decree  enforced.2  So,  a  decree  perpetually 


1.  Gaskill  v.  Dudley,  6  Mete.  (47 
Mass.)  546  (39  Am.  D.  750). 

2.  Dickinson  v.  Eichorn,  78  Iowa 
710  (43  N.  W.  R.  620)— two  out  of  five 
judges  dissenting.  The  court  said: 
"The  question  for  determination  is, 
can  this  second  action  be  maintained 
and  another  decree  entered  for  pre- 
cisely the  same  thing?  that  is,  for  en- 
joining and  abating  the  same  nuisance 
which  is  already  enjoined  and  ordered 
to  be  abated.  It  is  to  be  observed  that 
it  is  conceded  that"  the  former  decree 
is  in  full  force,  and  no  reason  is 
stated  anywhere  in  the  record,  nor 
even  suggested  in  argument,  why  it 
has  not  been  enforced.  If  a  showing 
were  made  that  the  decree  was  ob- 
tained by  collusion  with  the  defend- 
ant, for  the  purpose  of  allowing  it  to 
remain  without  enforcement,  and  that 
the  same  is  therefore  a  fraud  upon 
the  court,  and  intended  as  an  evasion 
of  the  law,  there  might  be  some 
ground  for  maintaining  this  action; 
but  we  need  not  determine  that  ques- 
tion, because  it  is  not  presented  in 
this  record. 

"Counsel  for  appellant  appear  to  be 
of  opinion  that  the  action  may  be 
maintained  because  the  time  alleged 
in  the  petition  during  which  the  nui- 
sance was  maintained  is  not  the  same 
as  in  the  first  action.  The  rule  in- 
voked has  no  application  in  an  action 
like  this.  If,  in  an  action  to  recover 
damages  for  a  nuisance,  the  plaintiff 
recovers  a  judgment,  and  that  defend- 
ant continues  to  maintain  the  nui- 
sance,   successive     actions    may    be 


maintained ;  but  it  is  apparent  that 
in  this  class  of  actions  one  valid  in- 
junction is  as  effective  as  a  thousand 
would  be.  In  Livingston  v.  Gibbons, 
4  Johns.  Ch.  570,  it  was  held  that,  if 
an  injunction  has  been  already  grant- 
ed, a  second  injunction  will  not  be 
granted  while  the  first  is  in  force.  It 
is  true  that  the  plaintiffs  in  the  two 
actions  are  not  the  same,  but  it  is 
stipulated  by  the  parties  that  both  are 
prosecuted  in  the  same  interest,  and 
the  attorney  for  the  plaintiffs  in  both 
of  the  actions  is  the  same.  It  is  not 
stipulated  that  the  attorney  was  the 
same  in  both  actions,  but  that  he  is 
now  the  attorney  in  both.  It  is  there- 
fore a  pertinent  inquiry,  why  does  he 
not  order  process  upon  the  decree  he 
already  controls?  It  is  to  be  remem- 
bered that  these  are  not  actions  for 
private  nuisances.  The  plaintiff,  as  a 
citizen  of  the  county,  stands  for  and 
represents  the  public.  Littleton  v. 
Fritz,  65  Iowa  488  (22  N.  W.  Rep. 
641).  If  the  claim  made  by  counsel 
for  appellant  should  be  sustained, 
every  citizen  of  a  county  might  main- 
tain an  action  for  an  injunction  at  the 
same  time,  and  each  demand  a  decree 
in  his  action  enjoining  and  abating 
the  same  liquor  nuisance.  We  can 
not  consent  to  establish  a  rule  which 
might  lead  to  a  multiplicity  of  suits 
when  one  action  will  accomplish  the 
same  result. 

"It  is  said  that  the  defendant  is  a 
persistent  violator  of  the  law.  If  so, 
the  decree  entered  more  than  one 
year  ago  should  have  been  enforced 
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enjoining  a  supervisor  from  opening  a  road  is  conclusive,  in  a 
suit  between  two  private  persons  who  were  not  parties,  that  the 
road  was  never  legally  established.1 

But  the  court  of  appeals  of  New  York  holds  that,  if  A  brings 
an  action  against  a  city  to  cancel  an  assessment,  a  judgment 
in  his  favor  does  not  bar  the  city  from  contesting  the  same 
question  with  B.z  And  the  court  of  last  resort  in  Connecticut 
decides  that  if  A  sues  a  city  for  negligence  in  failing  to  provide 


instead  of  seeking  another  decree, 
which  will  be  of  no  more  binding 
force  than  the  first.  Because  a  de- 
fendant is  a  criminal,  is  no  reason 
why  the  plainest  principles  of  the 
law  of  former  adjudication  should  be 
disregarded. 

"Granger,  J.  (dissenting).  I  am  un- 
able to  concur  in  the  conclusion  an- 
nounced in  the  *  *  *  majority 
opinion  which  holds,  in  effect,  that, 
under  the  provisions  of  the  law,  if 
one  citizen  of  a  county  acts,  and  pro- 
cures a  judgment,  it  stands  as  a  bar 
to  all  other  citizens  of  the  county 
from  maintaining  a  suit  for  the  same 
purpose,  even  though  the  judgment  is 
not  enforced.  The  effect  of  such  a 
holding  is  manifest  in  the  case  at  bar. 
Lundbeck  has  a  judgment  which,  for 
reasons  unknown  to  us,  he  does  not 
enforce.  The  defendant  says  he  is 
still  maintaining  the  nuisance  in  vio- 
lation of  a  decree  for  injunction ;  and 
just  as  long  as  Lundbeck  will  permit 
the  judgment  to  stand  unenforced, 
other  citizens  of  the  county,  and  the 
public'  so  far  as  this  remedy  is  con- 
cerned, must  submit  to  the  prevalence 
of  a  nuisance  in  their  midst.  It  seems 
to  me  that  such  a  holding  is  plausible 
only  because  the  saloon  nuisance  is 
one  that  is  in  a  measure  tolerable. 
Let  us  suppose  that  a  sentiment  was 
equally  favorable  to  the  maintaining 
of  distilleries  in  localities  in  which 
the  stench  from  decaying  substances 


was  spreading  disease  and  death  in 
communities,  and,  with  like  difficult- 
ies for  their  suppression,  the  legis- 
lature had  provided  the  same  laws  for 
their  abatement,  and  some  citizen 
should  obtain  a  judgment  for  their 
abatement,  and  neglect  its  enforce- 
ment, would  it  then  be  held  that  that 
judgment  must  stand  as  a  bar  to 
other  proceedings  of  a  like  character, 
and  thus  jeopardize  the  lives  and 
health  of  the  people?  It  would,  in 
such  a  case,  be  plainly  understood 
that  the  legislature  intended  to  invest 
any  citizen  with  the  right  to  see  that 
the  lives  and  health  of  the  people 
were  protected  from  the  ravages  of 
the  nuisance,  and,  in  such  a  case,  I  do 
not  think  the  word  'any'  would,  in 
effect,  be  construed  to  mean  the  one 
who  might  first  assume  to  act.  The 
more  reasonable  construction  is  that, 
as  long  as  the  nuisance  exists,  any  citi- 
zen has  the  right  to  employ  the  means 
devoted  by  the  law  for  its  abatement, 
and,  in  my  judgment,  suits  may  be 
instituted  and  multiplied  till  the  re- 
sult is  accomplished.  The  saloon  in 
contemplation  of  law  is  as  veritable  a 
nuisance  as  a  slaughter-house  or  dis- 
tillery, so  situated  as  to  be  dangerous 
to  the  health  or  enjoyment  of  a  com- 
munity." 

1.  Dicken  v.  Morgan,  59  Iowa  157 
(13  N.  W.  E.  57). 

2.  Moore  v.  City  of  Albany,  98  N. 
Y.  396,  409. 
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sufficient  culverts  under  streets  at  a  brook-crossing,  by  reason 
of  which  the  water  was  set  back  upon  his  land,  his  recovery 
is  no  evidence  to  show  negligence  on  behalf  of  the  city  in  an 
action  against  it  by  B  for  damages  caused  by  the  same  overflow.1 

County  seat. — A  judgment  against  a  county  in  a  matter  of 
general  interest,  such  as  the  removal  of  a  county  seat,  binds 
all  the  people  of  the  county.2  But  it  is  held  in  Kansas  that  if 
an  elector  brings  a  suit  against  a  county  clerk  to  compel  him 
to  remove  his  office  to  another  place  as  being  the  county  seat, 
and  succeeds,  that  will  not  bar  a  proceeding  by  the  attorney- 
general  on  behalf  of  the  state  to  compel  the  clerk  to  move  back 
again.8 

And  a  later  case  holds  that  a  judgment  in  mandamus  pro- 
ceedings in  respect  to  the  location  of  a  county  seat  wherein  the 
state  on  the  relation  of  A  is  plaintiff,  is  no  bar  to  a  new  suit 
by  the  state  on  the  relation  of  B,  concerning  the  same  issue.* 
The  Florida  case  seems  to  me  preferable  to  these  Kansas  cases. 

Removed  officer — Appointee. — If  the  mayor  of  a  city 
unlawfully  removes  an  officer  and  appoints  another  who  pro- 
ceeds to  act,  a  judgment  upon  certiorari,  quashing  the  proceed- 
ings of  the  mayor  upon  the  ground  that  there  was  no  vacancy,  is 
admissible  in  evidence  to  show  that  fact  in  an  action  by  the 
removed  officer  against  the  appointee  to  recover  the  salary. 
The  defendant  contended  that,  as  he  was  not  a  party  to  the 
certiorari  proceedings,  he  ought  not  to  be  bound  by  them.  But 
the  court  said  :  ' '  The  defendant  derives  title  under  an  appoint- 
ment by  the  mayor  ;  it  has  been  adjudged,  in  a  proper  pro- 
ceeding against  that  officer,  that  he  had  no  authority  to.  make 
the  appointment  and  that  the  plaintiff  was  improperly  removed; 
the  proceeding  had  some  of  the  characteristics  of  one  in  rem  ; 
it  was  an  investigation  made  under  competent  authority,  in 
the  name  of  the  people,  concerning  matters  of  public  as  well 

1.  Burdick  v.  City  of  Norwich,  49  R.  106  and  799) — Johnston,  J.,  dissent- 
Conn.  225.  ing. 

2.  Sauls  v.  Freeman,  24  Fla.  209  (4  4.  State,  ex  rel.  Sears  County  Attor- 
S.  R.  525) .  ney,  v.  Burton,  47  Kan.  44  (27  Pac.  R. 

3.  State  v.  Stock,  38  Kan.  154  and  141). 
184  (State  v.  County  of  Bush,  16  Pac. 
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as  private  interest,  and  to  ascertain  the  status  of  the  plaintiff. 
We  think  the  record  was  competent  evidence  against  the- 
defendant.  Whether  or  not  it  was  conclusive  in  the  absence 
of  collusion  or  fraud,  need  not  be  determined,  as  no  affirma- 
tive evidence  was  offered  by  the  defendant  in  suprjort  of  his 
title,  outside  of  the  formal  papers."  1 

Street  or  no  street. — If  a  city  sues  to  recover  land  as  a 
street  and  is  defeated,  the  state  on  the  relation  of  the  attorney- 
general  can  not  maintain  an  action  against  the  defendant  for 
a  nuisance  caused  by  obstructing  the  use  of  the  same  land  as 
a  street.2 

A  city  having  filed  a  bill  to  enjoin  a  street  railway  from 
using  its  streets,  upon  the  ground  that  its  consent  had  not 
been  given,  a  decree  dismissing  the  bill  on  the  merits  is  a  bar 
to  a  new  bill  by  the  city  and  certain  of  its  citizens  for  the  same 
purpose.8 


1.  Nichols  v.  MacLean,  101  N.  Y. 
526,535  (5N.  E.  R.  347). 

2.  People,  ex  rel.  Roberts,  v.  Beau- 
dry,  91  Cal.  213  (27  Pac.  R.  610). 

3.  City  of  Detroit  v.  Ellis,  —  Mich. 
—  (61  N.  W.  R.  886).  The  court  said: 
"Can  the  adjudication,  then,  be 
avoided  by  the  simple  addition  of  in- 
dividual members  of  the  body  com- 
prising the  beneficiaries?  If  so  there 
will  be  no  end  to  the  litigation.  In 
the  case  of  Clark  v.  Wolf,  29  Iowa, 
197,  it  was  held  as  to  a  county — and 
the  same  principle  would  apply  to  a 
city — that  a  judgment  against  it,  or  its 
legal  representatives,  in  a  matter  of 
general  interest  to  all  its  inhabitants, 
as  one  respecting  the  levy  and  collec- 
tion of  a  tax,  is  binding,  not  only  on 
the  official  representatives  of  the 
county  named  in  the  proceeding  as 
defendants,  but  upon  all  its  citizens, 
though  not  made  parties  defendant  by 
name.  This  must  be  the  true  rule  as 
to  matters  of  public  concern,  when  the 
proper  representative  of  the  public  has 
moved  or  has  been  made  a  party  to 


the  proceeding.  If  the  authority  to 
consent  to  the  use  of  its  streets  be  re- 
garded as  a  delegation  of  power  to  the 
municipality,  and  the  authority  over 
the  streets  be  also  considered  as  a 
delegation  of  power  to  the  city,  the 
municipality  must  be  regarded,  as  is 
said  in  Citizens'  Horse  Ry.  Co.  v. 
City  of  Belleville,  47  111.  App.  388,  as 
'related  to  the  state  as  its  agent,'  in 
so  far,  at  least,  as  to  conclude  the 
state  by  litigation  had  in  good  faith, 
respecting  the  subject-matter.  Again, 
the  state  has  regarded  the  matter  of 
consent  as  one  of  purely  local  concern. 
A  controversy  arose  between  the  city 
of  Detroit  and  the  Citizens'  Railway 
Company  as  to  whether  or  not  the 
consent  of  the  city  had  been  given  in 
such  a  manner  as  to  be  available  to 
the  present  company  and  binding 
upon  the  city,  and  the  city  appealed 
to  the  courts,  where  the  matter  has 
been  determined.  The  only  question 
litigated  was  whether  or  not  the  con- 
sent given  survived  to  the  present 
company.     In  a  proceeding  instituted 
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So,  an  adjudication  in  an  action  between  a  village  and  an 
individual,  that  a  parcel  of  land  is  not  a  public  square,  binds  all 
the  property  owners  in  the  village.1  The  court  said  :  "The 
judgment  is  conclusive  upon  any  rights  which  the  plaintiffs  in 
error  might  otherwise  have,  because  their  rights  are  dependent 
upon  those  of  the  village,  and  can  only  be  derived  and  held 
through  the  village,  as  the  representative  of  the  public." 

Town  or  no  town. — If  the  state  upon  the  relation  of  one 
person  proceeds  against  a  town  to  dissolve  it,  a  judgment  for 
the  town  will  bar  a  new  suit  for  the  same  purpose  by  the  state 
on  the  relation  of  another  person.2  The  court  said  :  "  Were 
the  respondents  in  both  cases  in  legal  contemplation  the  same? 
We  think  this  question  must  be  answered  in  the  affirmative. 
The  parties  really  interested  on  the  side  of  the  respondents 
were  the  inhabitants  of  the  territory  sought  to  be  incorpo- 
rated as  the  town  of  Iowa  Park,  and  as  they  were  too  numerous 
to  be  joined  by  name,  the  state  in  both  suits  selected  the  per- 
sons they  had  chosen  as  their  officers,  as  fairly  representing 
the  interests  of  all,  and  in  this  suit  claims  the  right  to  annul 
the  proceedings  taken  to  incorporate  as  to  those  who  are  not 
parties  by  name,  as  well  as  to  those  who  are  ;  and,  under  these 
circumstances,  we  think,  she  is  in  no  position  to  deny  the  right 
of  the  parties  she  has  made  to  litigate  effectually  the  matters 
in  controversy,  and  should  be  held  bound  by  a  decree  in  their 
favor  to  the  same  extent  they  would  be  bound  by  a  decree  in 
her  favor."  If,  by  direction  of  the  council  of  the  city  of  Cin- 
cinnati, the  prosecuting  attorney  of  the  county  files  an  infor- 
mation in  the  nature  of  a  quo  warranto  on  the  relation  of  the 
city  solicitor  against  a  gas  company  for  usurpation  of  corpo- 
rate franchises,  a  recovery  by  the  defendant  is  no  bar  to  a 
similar  suit  for  the  same  purpose,  filed  by  the  attorney-general 
on  behalf  of  the  state,  upon  the  procurement  of  the  city.  The 
prosecuting  attorney  had  the  same  right  to  sue  on  the  relation 

by  the  municipality,  a  court  of  com-  1.  Elsoni?.  Comstock,  150  111.  303  (37 

petent    jurisdiction    has  determined  N.  E.  R.  207). 

that  matter  in  favor  of  the  company,  2.  McClesky  v.  State,  ex  rel.  Cott- 

and  that  determination  is  conclusive  rell,  4  Tex.  Civil  App.  322  (23  S.  W. 

upon  all  parties  concerned."  j  R.  518). 
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of  a  private  person  that  the  attorney-general  had  on  behalf  of 
the  state  ;  and  the  decision  seems  to  be  that  a  suit  by  the 
prosecuting  attorney  could  not  bar  the  state.1 

§  569.  Public  matters — Who  are  bound  as  privies — Tax- 
payers bound  by  judgment  against  municipality. — A  judgment 
against  municipal  officers  compelling  them  to  levy  or  to  collect 
a  tax,  binds  all  the  taxpayers.2  Thus,  if  a  new  county  is  or- 
ganized out  of  an  old  one,  and  the  former  sues  the  latter  to 
determine  which  has  the  right  to  collect  taxes  assessed  by  the 
old  county  on  land  afterwards  set  off  to  the  new,  a  judgment 
in  favor  of  the  new  county  bars  any  of  its  inhabitants  from 
contesting  its  right  to  collect  those  taxes.8  A  city  council  in 
New  York  ordered  an  improvement  of  a  street,  and  it  then  be- 
came the  duty  of  an  executive  board  to  carry  out  this  order  by 
advertising  and  letting  the  contract.  But  before  the  contract 
was  let,  the  council  reconsidered  its  action,  which  took  from 
the  board  all  lawful  authority  to  proceed.  Notwithstanding 
that  fact,  certain  persons,  after  due  notice  to  the  board  and  a 
hearing,  obtained  a  writ  of  mandamus  compelling  it  to  proceed 
and  to  let  the  contract,  which  it  did.  This  was  held  to  be  a 
bar  to  a  suit  by  those  assessed  to  enjoin  the  collection  of  the 
assessments,  upon  the  ground  that  both  they  and  the  city  were 
represented  by  the  board  and  were  bound  the  same  as  if 
parties.4     The  court  said  : 

''The  record  shows  that,  upon  the  application  of  certain  of 

the  property  owners  on  the  street,  other  than  the   plaintiffs, 

liable  to  be  assessed  for  the  improvement,  the  supreme  court,  at 

special  term,  awarded  a  mandamus  against  the  executive  board, 

commanding  it  to  proceed  upon  the  resolution,  and  to  award  a 
i 

1.  State,  ex  rel.  Attorney-General,  629;  State,  ex  ret.  "Wilson,  v.  Rainey, 
v.  Cincinnati  Gas-Light  and  Coke  Co.,     74  Mo.  229. 

18  O.  St.  262,  303.  3.  Cannon  v.   Nelson,  83  Iowa  242 

2.  Clark  v.  Wolf,  29  Iowa  197,  201 ;     (48  N.  W.  R.  1033). 

Lyman  v.  Faris,  53  Iowa  498  (5  N.  W.  4.  Ashton  v.  City  of  Rochester,  133 
R.  621) ;  Parker  v.  Scogin,  11  La.  Ann.    N.  Y.  187  (30  N.  E.  R.  965,  28  Am.  St. 


R.  619), 
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contract  for  the  performance  of  the  work  ;  that,  acting  in  obe- 
dience to  this  command,  the  board  did  award  the  contract,  in 
accordance  with  the  provisions  of  the  charter  prescribing  its- 
powers  and  duties.  The  decision  upon  the  application  for  the 
mandamus  was  a  judgment  of  a  court  of  competent  jurisdic- 
tion. It  adjudged  that  the  resolution  of  the  common  council 
was  in  full  force  notwithstanding  the  motion  to  reconsider,  and 
that  it  was  the  clear  legal  duty  of  the  executive  board  to  pro- 
ceed and  let  the  contract.  This  judgment  could  not  thereafter 
be  questioned  collaterally  by  any  of  the  parties,  nor  any  one 
else  who  was  represented  in  this  proceeding.  They  might  at- 
tack it  directly  by  appeal,  or  motion  to  set  aside,  or  for  a  re- 
hearing ;  but  so  long  as  it  remained  unreversed,  and  not  set 
aside,  it  bound  every  one  who  was  a  party,  or  represented,  in 
any  subsequent  collateral  action  or  proceeding.  It  is  quite 
clear  that  it  bound  the  property-owners  who  applied  for  the 
'writ,  the  executive  board  and  the  city.  The  only  question  is, 
whether  or  not  it  bound  these  plaintiffs,  who  were  not  parties 
by  name.  But  the  judgment  of  a  court  of  competent  jurisdic- 
tion will  sometimes  operate  as  an  estoppel  and  a  former  adjudi- 
cation against  persons  who  were  not  named  in  the  proceeding, 
and  who  were  not  parties  to  the  record  by  name.  It  is  enough 
if  they  were  represented  in  the  action  or  proceeding  which  re- 
sulted in  the  judgment,  or  were  entitled  to  be  heard.  If  a 
judgment  is  rendered  against  a  county,  city  or  town  in  its  cor- 
porate name,  or  against  a  board  or  officer  who  represents  the 
municipality,  in  the  absence  of  fraud  or  collusion,  it  will  bind 
the  citizens  and  taxpayers.  This  is  upon  the  principle  that  they 
are  represented  in  the  litigation  by  agencies  authorized  to  speak 
for  them  and  to  protect  their  interests. 

"If  a  judgment  is  rendered  by  a  competent  court,  awarding  a 
writ  of  mandamus  against  a  board  of  supervisors,  or  other  body 
or  officer  having  power  to  audit  claims  against  a  county  or 
other  municipality,  commanding  them  or  him  to  audit  a  claim 
or  demand  against  the  county  or  municipality,  and  it  is  audit- 
ed in  obedience  to  that  command,  the  validity  of  the  claim  can 
not  be  questioned  subsequently  by  the  taxpayers  in  any  collat- 
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eral  action  or  proceeding.  Their  remedy  is  to  appeal  from  the 
judgment  awarding  the  writ,  or  to  move  for  a  rehearing.  So 
also,  a  receiver  of  a  corporation,  appointed  in  an  action  by  the 
people  for  dissolution,  represents  the  creditors;  and  a  judg- 
ment that  would  estop  him  estops  them.  We  are  not  aware  of 
any  reason  for  holding  that  this  principle  does  not  apply  to  the 
plaintiffs  in  this  case.  True,  there  is  not  a  general  tax,  but  a 
special  and  local  assessment.  But  it  is  nevertheless  an  exer- 
cise of  the  taxing  power ;  and  its  validity,  as  well  as  the  right 
of  the  plaintiffs  to  question  or  assail  it  in  the  courts,  rests  on 
the  same  principles  as  are  applicable  to  an  assessment  or  tax 
for  general  purposes.  If  the  expense  of  the  improvement  was 
to  be  paid  out  of  the  city  treasury,  there  would  then  be  little 
doubt  that  an  adjudication  upon  an  application  for  a  manda- 
mus, involving,  as  this  did,  the  validity  of  the  proceedings  up 
to  that  time,  would  have  bound  all  the  taxpayers.  Is  the  rule 
any  different  if  a  small  part,  or  even  the  whole  of  the  expense, 
is  to  be  paid  by  the  property  owners  within  a  certain  district? 
Is  the  principle  changed  because  the  area  over  which  the  tax 
was  distributed  is  contracted?  The  executive  board  laid  the 
matter  on  the  table,  and,  in  effect,  refused  to  act,  treating  the 
resolution  as  rescinded  by  the  common  council.  They  were 
brought  into  court,  and  the  very  question  involved  was  whether 
or  not  the  board  had  authority  to  contract  for  the  execution  of 
the  work  ;  and  the  court  held,  upon  full  argument  and  against 
the  contention  of  the  board,  that  they  had.  The  question  was 
whether  or  not  they  had  power,  under  the  proceedings,  to  make 
a  contract  and  incur  an  expense  which  was  to  be  paid  by  the 
propeiiy-owners ;  and  it  was  adjudged  that  they  had,  and  that 
it  was  their  duty  to  do  so.  When  the  executive  board  was  be- 
fore the  court  on  this  application,  they  represented  and  spoke, 
not  only  for  themselves  and  the  city,  but  also  the  property- 
owners  who  were  to  be  bound  by  the  contract,  and  whose  prop- 
erty was  to  be  assessed  for  the  expenditure  which  the  work  em- 
braced in  the  contract  involved.  When  the  court  directed  the 
board  to  make  the  contract,  the  effect  of  its  judgment  was  to 
direct  the  imposition  of  a  tax  upon  the  plaintiff's  property. 
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On  that  question  the  plaintiffs  could  have  been  heard,  and,  on 
their  application,  were  entitled  to  a  hearing  and  to  be  made 
parties  to  the  proceeding,  and  to  appeal  from  the  decision.  The 
executive  board,  in  making  the  contract  and  supervising  the 
work,  acted,  in  a  certain  sense,  as  the  agents  of  the  property- 
owners,  and  therefore  the  judgment  of  the  court,  that  the  res- 
olution of  the  common  council  was  stillin  force,  not  only 
bound  the  agents,  but  the  parties  they  represented,  as  well. 
There  are  cases  in  which  an  order  of  a  court,  such  as  an  order 
of  confirmation,  is  a  part  of  the  statutory  proceedings  for  im- 
posing the  assessment.  Such  an  order,  if  made  upon  the  ap- 
plication of  the  city,  might  not  be  conclusive  in  all  cases  upon 
the  property-owner  as  to  jurisdiction  or  the  validity  of  the  pro- 
ceeding, especially  if  statutory  methods  of  review  are  pro- 
vided. 

' '  We  do  not  now  stop  to  point  out  cases  in  which  the  principle 
we  are  now  considering  would  not  apply.  All  we  hold  now  is 
that  it  is  applicable  to  the  facts  of  this  case.  Granting  that 
the  resolution  of  the  common  council  to  make  the  improve- 
ment was,  in  effect,  rescinded  by  the  motion  to  reconsider,  still 
a  competent  court  held  otherwise  in  a  proceeding  to  which  the 
executive  board  was  a  party  ;  and  that  board  was  compelled 
by  the  judgment  in  that  proceeding  to  make  the  contract  which 
they  did.  The  plaintiffs  looked  on,  and  neglected  to  intervene 
in  the  application  for  the  mandamus,  or  to  appeal  from  the 
order  granting  it.  They  tknew  that  the  contract  was  made, 
and  the  work  on  the  street  in  front  of  their  property  executed, 
and  they  have  its  benefits.  They  witnessed  the  proceedings 
by  which  the  tax  was  assessed  and  confirmed,  and  they  made 
no'  resistance  until  the  proceedings  were  completed  and  the 
expense  incurred.  We  think  that  under  such  circumstances 
the  plaintiffs  are  estopped  from  raising  the  question  now,  that 
the  executive  board  was  without  power  to  contract  for  the  work,  . 
by  reason  of  the  motion  to  reconsider  the  resolution  in  the  com-^ 
mon  council.  The  plaintiffs  had  the  statutory  notice  of  all  the 
proceedings  under  the  charter ;  and  the  proceedings  before  the 
court  were  of  such  a  public  nature,  and  they  were  so  connected 
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with  the  interests  of  the  plaintiffs,  that  we  must  assume  that 
they  had  knowledge  of  all  that  transpired." 

§  570.  Public  matters — Who  are  or  are  not  bound — Tax- 
payers sue  and  are  defeated. — Six  tax-payers  of  a  town  having 
filed  a  bill  against  it  and  a  railroad  company  to  enjoin  it  from 
issuing  bonds  to  the  company,  a  decree  dismissing  the  bill  on 
its  merits  bars  a  new  bill  by  other  tax-payers  against  the  town 
and  the  holders  of  the  bonds  to  cancel  them  and  to  restrain 
the  collection  of  a  tax  to  pay  them,  because  the  plaintiffs  in 
the  latter  suit  were  represented  by  those  in  the  former  suit.1 
So,  if  a  few  tax-payers  bring  a  suit  against  the  county  commis- 
sioners to  restrain  the  issuing  of  certain  bonds,  and  are  defeat- 
ed on  the  merits,  that  bars  a  new  suit  by  other  tax-payers  to 
cancel  the  bonds  after  they  are  issued  and  sold.2 

Tax-payers  win — Bondholders. — But  if  a  town  has  issued 
bonds,  and  the  tax-payers  enjoin  the  officers  from  collecting 
taxes  to  pay  them,  this  decree  does  not  bind  the  bondholders, 
who  are  not  parties.3 

Votes — Canvassing. — If  one  voter  brings  a  suit  to  enjoin 
the  canvassing  of  the  votes  in  relation  to  the  location  of  a 
county  seat,  a  judgment  against  him  bars  all  others  from 
bringing  new  suits.1 

§  571.  Receiver — Bondholders. — After  a  receiver  is  appoint- 
ed for  a  railroad  company,  if  a  person  sues  the  company  alone 
in  another  court  upon  a  claim  which,  if  genuine,  would  be  a 
lien  prior  to  that  of  the  mortgage  bondholders,  who  are  repre- 
sented by  the  receiver,  a  recovery  is  no  evidence  against  the 
receiver  to  prove  the  prior  lien.5 

§  572.  Responsible  over — Claimant  defeated  by  person  re- 
sponsible over  or  primarily  liable,  and  afterwards  sues  pep- 
son  indemnified  or  secondarily  liable — Principle  involved. — If 

1.  Harmon  v.  Auditor  of  Public  Ac-  3.  Town  of  Lyons  v.  Cooledge,  89 
counts,  123  111.  122  (13  N.  E.  R.  161)  111.  529;  Mail  v.  Maxwell,  107  111.  554. 
—affirming  22  111.  App.  129.  4.  Sabin  v.  Sherman,  28  Kan.  289. 

2.  State,  ex  rel.  Brown,  v.  C.  &  L.  R.  5.  "Wabash,  St.  Louis  and  P.  Ry.  Co. 
R.  Co.,  13  S.  C.  290,  305.  v.  Central  Trust  Co.,  33  Fed.  R.  238. 
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A,  as  between  himself  and  B,  is  primarily  liable  upon  an  al- 
leged cause  of  action  held  by  C,  or  is  responsible  over  to  B  for 
any  judgment  recovered  against  him  by  C,  and  C  sues  A  in  the 
first  instance  and  is  defeated  on  the  merits,  he  can  not  after- 
wards sue  B.  If  he  could,  A  would  be  compelled  to  defend 
twice  against  the  same  cause  of  action — once  for  himself  and 
once  for  B.  Thus,  if  C  sues  A  for  board  and  is  defeated  by  a 
set-off  for  work  done,  this  is  a  bar  to  a  suit  by  C  against  B  for 
the  same  board  upon  an  allegation  that  he  agreed  to  pay  it.1 
So,  if  a  person  is  sued  as  an  administrator,2  or  as  a  constable,1 
for  neglect  of  official  duties,  and  defeats  the  case  on  the  merits, 
a  new  action  can  not  be  maintained  against  him  and  the  sure- 
ties on  his  bond  for  the  same  cause.  A  delivered  goods  to  B 
as  bailee.  C,  claiming  to  own  them,  gave  B  a  bond  to  save 
him  harmless  from  A.  In  the  meantime,  C  sued  A  for  the 
conversion  of  the  goods  and  recovered  their  value,  which  was 
not  paid.  A  sued  B  for  failure  to  redeliver  the  goods,  and  it 
was  decided  that  B  might  introduce  in  evidence  the  recovery  of 
C  against  A,  which  showed  that  A  had  obtained  the  possession 
by  fraud,  because  C  had  indemnified  B  and  was  defending  the 
suit.4 

A  employed  B  to  superintend  the  construction  of  a  building. 
He  also  employed  C  to  do  some  of  the  work,  and  it  was  the 
duty  of  B  to  superintend  him.  By  the  negligence  of  C,  A  sus- 
tained damages.  This  gave  him  separate  causes  of  action 
against  B  and  C.  C  now  sued  A  upon  his  contract,  alleging 
performance,  and,  after  a  trial,  recovered.  A  then  sued  B  for 
his  failure  properly  to  superintend  C,  to  recover  the  damages 
sustained  by  C's  neglect,  but  it  was  held  that  the  recovery  by 
C  barred  this  suit,  upon  the  ground  that  it  conclusively  deter- 
mined that  whatever  damages  were  sustained  had  been  com- 
pensated.5 So,  if  a  person  indemnifies  the  sheriff  against  loss 
from  seizing  goods,  and  the  person  claiming  them  sues  the  in- 

1.  Crow  v.  Bowlby,  68  111.  23.  3.  Inhabitants   v.  Moore,    15  N.  J. 

2.  Bush  v.   Hampton,   4  Dana   (34     Law  (3  Green)  146. 

Ky.  83 ;  State  v.  Coste,  36  Mo.  437  (88        4.  Bates  v.  Stanton,  1  Duer  79. 
Am.  D.    148) — second  action  against        5.  Yigeant  v.  Scully,  35  111.  App.  44. 
sureties  alone. 
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demnitor  and  is  defeated,  that  will  bar  an  action  against  the 
sheriff.1  A  deposited  money  in  a  bank,  and  B  notified  the 
bank  that  it  belonged  to  him  and  demanded  payment,  which 
was  refused,  and  the  money  was  then  paid  over  to  A.  B  then 
sued  A  to  recover  the  money,  alleging  that  it  had  been  forci- 
bly taken  from  him,  and  A  filed  a  cross-complaint  asserting 
title  to  the  money,  upon  which  a  decree  was  rendered  in  his 
favor.  B  then  sued  the  bank,  upon  the  strength  of  his  first 
notice  and  demand,  to  recover  the  money,  and  it  was  held  that 
the  decree  in  favor  of  A  on  the  cross-complaint  was  a  bar,  be- 
cause B  had  to  recover  on  the  strength  of  his  own  title,  and 
the  decree  was  conclusive  that  the  title  was  in  A.2  If  the  prin- 
cipal in  a  bond3  or  note*  defeats  the  holder  on  the  merits,  he 
can  not  afterwards  sue  the  surety  because  he  claims  through 
the  principal,5  although  he  would  not  have  been  concluded 
had  the  judgment  gone  the  other  way.6  The  reason  given  in 
the  Mississippi  case,  that  the  surety  is  released  because  he 
claims  through  the  principal,  does  not  seem  to  me  to  be  sound. 
If  it  were,  he  would  be  concluded  by  a  judgment  against  the 
principal,  because  estoppels  must  be  mutual.  It  seems  to  me 
that  the  true  reason  is,  that  unless  the  judgment  in  favor  of 
the  principal  is  held  conclusive  in  favor  of  the  surety,  the  prin- 
cipal must  defend  against  the  same  issue  twice,  as  he  is  bound 
to  protect  the  surety.  A  case  in  North  Carolina  seems  to  be 
opposed  to  these.  It  holds  that  if  a  legatee,  at  an  executor's 
sale,  purchases  property  and  gives  a  bond  with  sureties  for  the 
price,  a  decree  in  his  favor,  made  in  another  state  in  a  suit  to 
which  the  sureties  were  not  parties,  setting  off  his  legacy 
against  the  bond,  is  no  evidence  in  favor  of  the  sureties.7  I 
think  the  case  is  wrong  on  principle.  If  a  town  is  sued  for  in- 
juries caused  by  an  obstruction  wrongfully  placed  in  a  street 

1.  Carter  v.    Bowe,  41  Hun  (48  N.  Gill   v.  Morris,  11  Heisk.  (58  Tenn.) 
Y.  Supr.)  516.  614,  622. 

2.  Glaize  v.  Citizens'  National  Bank,  5.  Crum  v.  Wilson,  61    Miss.    233, 
116  Ind.  492  (18  N.  E.  R.  450).  236. 

3.  Crum  v.  Wilson,  61  Miss.  233, 236 ;  6.  Jackson  v.  Griswold,  4  Hill  522. 
Renkert  v.  Elliott,  11  Lea  (79  Tenn.)  7.  Edney    v.   Edney,  4  Jones'  Eq. 
235,  249— attachment  bond.  127. 

4.  Jackson  v.  Griswold,  4  Hill  522; 
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by  a  person,  he  may  be  notified  to  defend,  and,  in  such  case, 
will  be  bound  by  the  judgment.  Therefore,  if  he  is  sued  in 
the  first  instance  and  defeats  the  case,  the  town  may  plead  this 
judgment  in  bar  of  an  action  against  it;  otherwise  the  wrong- 
doer would  have  to  defend  the  same  cause  twice.1  In  accord 
with  this  case,  is  one  in  the  supreme  court  of  New  York.2 


1.  Hill  v.  Bain,  15  R.  I.  75  (23  Atl. 
R.  44).  The  court  said :  "Undoubt- 
edly the  rule,  as  generally  laid  down, 
is  that  judgments  avail  as  estoppels 
only  for  or  against  parties  and  privies ; 
but,  nevertheless,  the  courts  allow 
themselves  a  good  deal  of  latitude  in 
applying  the  rule,  observing  its  spirit 
rather  than  its  letter.  Thus,  a  judg- 
ment in  favor  of  a  deputy-sheriff,  in 
an  action  against  him  for  official  mis- 
feasance or  default,  is  available  by 
way  of  estoppel  in  an  action  against 
the  sheriff  for  the  same  misfeas- 
ance or  default.  King  v.  Chase, 
15  N.  H.  9.  So,  a  judgment  in  favor 
of  a  master  in  an  action  against  him 
for  the  act  of  his  servant,  rendered  in 
a  trial  of  the  case  on  its  merits,  is  a 
bar  to  a  suit  against  the  servant  for 
the  same  act.  Emery  v.  Fowler, 
39  Me.  326.  Likewise,  a  judgment 
on  the  ground  of  payment  against  one 
of  two  joint  and  several  makers  of  a 
promissory  note  is  a  bar  to  a  recovery 
against  the  other,  whether,  as  between 
the  makers,  the  other  signed  as  prin- 
cipal or  surety.  Spencer  v.  Dearth, 
43  Vt.  98.  In  Bates  v.  Stanton,  1  Duer, 
79,  88,  the  plaintiff,  claiming  to  be  the 
owner  of  certain  goods,  delivered 
them  to  the  defendant  by  way  of  bail- 
ment. The  defendant  afterwards  sur- 
rendered them  to  the  true  owner,  tak- 
ing from  him  an  indemnity  bond. 
Thereupon  the  plaintiff  sued  him  in 
trover  for  their  conversion,  and  it  was 
held  that  a  judgment  recovered  by  the 
true  owner,  in  an  action  against  the 
plaintiff  involving  the   right  to  the 


goods,  was  conclusive  against  the 
plaintiff  in  his  action  against  the  de- 
fendant, inasmuch  as  the  parties, 
though  nominally  different,  were  vir- 
tually the  same  on  account  of  the  in- 
terest which  the  true  owner  had  in  the 
defense  of  the  later  action  by  reason 
of  the  indemnity  bond  which  he  had 
given  to  the  defendant  of  record.  In 
Atkinson  v.  White,  60  Me.  396,  the 
owner  of  a  lot  of  logs  mortgaged  them 
to  A  and  then  sold  them  to  B.  A 
afterwards  sold  a  portion  of  them  to 
C,  warranting  their  title.  B  sued  C 
in  trover  for  a  conversion  of  the  logs 
bought  by  him,  and  recovered  judg- 
ment, C  setting  up  his  title  under  A. 
In  a  later  suit  by  C  against  A,  involv- 
ing the  same  title,  it  was  held  that  the 
judgment  in  favor  of  B  was  a  bar  to  a  re- 
cover}'. In  these  cases,  the  defendants 
were  permitted  to  avail  themselves  by 
way  of  estoppel  of  judgments  to  which 
they  were  neither  parties  nor  privies. 
The  ground  on  which  this  was  permit- 
ted seems  to  have  been  that  the  defend- 
ants, though  not  parties,  were  so  con- 
nected in  interest  or  liability  with  the 
parties  that  the  judgments  could  be 
regarded  as  virtually  recovered  for 
them,  for  the  purposes  of  estoppel,  as 
well  as  by  and  for  the  parties  of  rec- 
ord. The  supreme  court  of  Maine,  in 
Atkinson  v.  White,  supra,  express  an 
inclination  to  go  even  further,  and  to 

2.  Featherston  v.  President  of  New- 
burgh,  71  Hun  (78  N.  Y.  Supreme) 
109  (24  N.  Y.  Supplement  603)— an 
obstruction  placed  upon  a  turnpike. 
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§  573.  Responsible  over — Claimant  defeated  by  person  in- 
demnified or  secondarily  liable,  and  afterwards  sues  person 
responsible  over  or  primarily  liable — Principle  involved. — In 

the  case  supposed  in  the  last  section,  C  has  his  election  to  sue 
either  A  or  B.  If  he  sues  B,  and  is  defeated  after  a  trial  on 
the  merits,  no  reason  occurs  to  me  why  he  should  then  be  al- 
lowed to  vex  A  for  the  same  cause.  And  so  are  the  decisions. 
Thus,  if  a  master  is  sued  for  the  negligence  of,1  or  for  a  tres- 
pass by,2  his  servant,  and  defeats  the  cause  on  the  merits,  the 
plaintiff  can  not  afterwards  maintain  an  action  against  the 
servant.  A,  the  owner  of  logs,  first  mortgaged  them  to  B,  and 
then  sold  them  to  C.  Afterwards,  B  sold  a  portion  of  them, 
with  warranty  of  title,  to  D,  whom  C  sued  for  conversion,  and 
was  defeated  because  D  had  the  better  title.  B  had  no  notice 
of  that  action,  yet,  notwithstanding  that  fact,  the  judgment  was 
decided  to  be  conclusive  in  his  favor  when  sued  by  C  for  the  same 
conversion.8  B  was  responsible  over  to  D  upon  his  warranty. 
But  a  later  Illinois  case  decides  that,  if  A  leaves  a  hatchway  in 
a  sidewalk  open  by  reason  of  which  B  is  injured  and  sues  the 
city,  which  notifies  A  to  defend  the  suit,  this  does  not  make 
him  a  party  as  to  B,  if  he  does  not  defend;  and  that  if  B  is 
cast  in  his  suit  against  the  city,  he  is  not  thereby  debarred 

hold  broadly  that  if  a  party  has  once  though  defending  in  the  name  of  the 
tried  a  question  in  one  suit  he  shall  town,  and  ought  not  to  be  required  to 
not,  without  regard  to  mutual  estoppel,  try  over  a  question  which  they  have 
again  try  the  same  question,  involving  already  tried,  with  the  result  of  a 
the  same  testimony,  in  another  suit,  final  judgment  against  the  plaintiff 
We  think,  on  the  authority  of  these  in  their  favor.  But  if  they  assumed 
cases,  it  is  competent  for  the  defend-  the  defense,  they  would  have  to  make 
ant  town  to  set  up,  by  way  of  estoppel  it  in  the  name  of  the  town,  and  we 
in  the  case  at  bar,  the  judgment  re-  see  no  good  reason  why  the  town 
covered  by  the  Budlongs.  Certainly,  should  not  be  permitted  to  make, 
if  the  town  had  notified  the  Bud-  without  calling  upon  them,  amy  de- 
longs  of  the  pendency  of  this  action,  fense  which  they  could  make,  if  called 
and  they  had,  in  consequence  of  upon,  in  the  name  of  the  town." 
the  notice,  assumed  the  defense,  it  1.  Chicago  and  Rock  Island  R.  R. 
would  be  competent  for  them,  on  the  Co.  v.  Hutchins,  34  111.  108. 
authority  of  these  cases,  to  plead  the  2.  Emery  v.  Fowler,  39  Me.  326  (63 
former  judgment  in  bar;  for  they  Am.  D.  627). 
would  then  be  the  real  defendants,  3.  Atkinson  v.  White,  60  Me.  396. 
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from  suing  A.1  If  the  first  case  was  decided  on  the  merits,  I 
do  not  think  this  decision  is  sound.  A  transferred  a  note  to 
B,  who  sued  the  maker,  and  his  defense  was  that  he  had  paid 
it  to  A  before  the  transfer.  B  notified  A  of  this  defense  and 
requested  him  to  take  charge  of  the  case,  which  he  did,  and  de- 
feated the  maker  on  the  merits.  The  latter  then  sued  A,  alleg- 
ing that  he  had  transferred  the  note  to  B  after  it  was  paid,  by 
reason  of  which  he,  the  maker,  was  compelled  to  pay  it  a  sec- 
ond time,  and  he  sought  to  recover  back  the  money  paid.  It 
was  held  that  the  former  adjudication  was  a  bar.2 

Master  and  servant. — A  servant  is  bound  to  indemnify  the 
master  for  any  loss  sustained  on  account  of  his,  the  servant's, 
wrongful  conduct  towards  third  persons.  But  if  the  master  is 
sued  for  the  negligence  of,3  or  a  trespass  by,4  the  servant,  and 
defeats  the  action  on  the  merits,  that  will  be  a  defense  for  the 
servant  if  he  is  sued  for  the  same  cause. 

Exception — Issue,  different. — If  a  town  is  sued  for  dam- 
ages caused  by  the  obstruction  of  a  street  by  a  railroad  car,  and 
the  town  requests  the  railroad  company  to  defend,  which  it 
does,  and  defeats  the  suit,  the  verdict  is  not  conclusive  in  favor 
of  the  company  if  it  is  sued  for  the  same  injury,  because  it  may 
have  been  given  because  the  car  had  not  remained  long  enough 
to  charge  the  town  with  notice.5 

§  574.  Responsible  over — Claimant  defeats  indemnified  per- 
son, who  afterwards  sues  person  responsible  over  to  him — 
Principle  and  scope  of  this  matter. — The  rights  and  remedies 
of  a  person  who  has  suffered  damage  by  a  judgment  for  which 
another  is  responsible  over  to  him,  either  by  virtue  of  a  con- 
tract of  indemnity,  guaranty  or  warranty,  or  by  operation  of 
law,  are  considered  in  this  and  the  ten  sections  following. 

Principle. — The  matters  here  considered  are  merely  a  branch 
of  the  law  of  warranty,  and  their  sole  connection  with  the  doctrine 
of   res  judicata  arises  from  the  fact  that  a  judgment  against 

1.  Severin  v.  Eddy,  52  111.  189.  4.  Emery  v.  Fowler,  39  Me.  326  (63 

2.  Smith  v.  Smith,  79  N.  Y.  634.  Am.  D.  627). 

3.  Chicago  and  Rock  Island  R.  R.  5.  Hearn  v.  Boston  and  M.  R.  R.,  — 
Co.  v.  Hutchins,  34  111.  108.  N.  H.  —  (29  Atl.  R.  970\. 
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the  person  indemnified  in  favor  of  a  stranger,  is  used  to  estab- 
lish an  issue  between  the  former  and  the  indemnitor.  If  B 
conveys  property  to  A  for  value,  with  warranty  of  title,  and  the 
title  fails,  he  must  repay  the  consideration  received.  And  if  a 
stranger  has  recovered  the  property  from  A  by  an  action  or 
suit  in  court,  and  he  sues  B  to  recover  the  consideration,  the 
questions  herein  considered  are  the  circumstances  under  which 
A  can  or  can  not  use  the  recovery  against  himself  to  prove  a  want 
of  title  in  B.  The  principle  now  under  consideration  was  formu- 
lated by  the  supreme  court  of  New  Hampshire  thus  :  "  If  a 
person  is  responsible  over  to  another,  either  by  operation  of  law 
or  by  express  contract,  and  he  is  duly  notified  of  the 
pendency  of  the  suit  and  requested  to  defend,  he  is  no  longer 
regarded  as  a  stranger,  because  he  has  the  right  to  appear  and 
defend  the  action,  and  has  the  same  means  and  advantages  of 
controverting  the  claim,  as  if  he  was  the  real  and  nominal 
party  upon  the  record.  In  every  such  case,  the  judgment,  if 
obtained  without  fraud  or  collusion,  will  be  conclusive  against 
him,  whether  he  has  appeared  or  not."1 

It  was  also  said  by  the  supreme  court  of  Missouri  that  "if 
one  is  bound  to  protect  another  from  a  liability,  he  is  bound 
by  the  result  of  a  litigation  to  which  the  other  is  a  party,  pro- 
vided he  had  notice  of  the  litigation,  and  an  opportunity  to 
control  and  manage  it."2  In  a  later  case  the  same  court  said 
that  in  case  one  is  bound  to  protect  another  from  liability,  he 
is  bound  by  the  result  of  a  litigation  to  which  the  other  is  a 
party,  provided  he  had  notice  of  the  litigation  and  an  oppor- 
tunity to  manage  and  control  it,  if  the  issues  and  defenses  in 
the  two  suits  are  substantially  the  same.3  The  court  of  appeals 
of  New  York  said  that  if  A  is  sued  for  the  act  of  B,  and  he 
gives  B  notice  and  an  opportunity  to  defend,  and  a  judgment 
goes  against  A,  for  which  he  sues  B,  he  must  prove  that  B  did 
the  act  in  such  manner  as  to  make  him  liable  to  A,  and  that  then 

1.  Littleton  v.  Richardson,  34  N.  H.  2.  Strong  v.  Phoenix    Ins.  Co.,  62 

179  (G6  Am.  D.  759)— quoted  with  ap-  Mo.  289  (21  Am.  R.  417,  422). 

proval  in  City  of  Boston  v.  Worthing-  3.  Garrison  v.  Babbage  Transporta- 

ton,  10  Gray  (70  Mass.)  496  (71  Am.  tion  Co.,  94  Mo.  130,  137  (6  S.  W.  R. 

D.  678).  701). 
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the  judgment  is  conclusive  in  respect  to  the  liability  of  A  and 
the  amount.1 

Control  of  case  denied. — If  the  person  responsible  over  is 
denied  the  management  and  control  of  the  case,  he  fails  to 
have  his  day  in  court,  and  will  not  be  bound  by  the  judgment. 
A,  an  attorney  at  law,  holding  a  chattel  mortgage  on  a  horse, 
gave  it  to  B,  a  constable,  with  orders  to  take  the  horse  from 
the  mortgagor,  C,  which  he  did.  C  then  replevied  the  horse 
from  B,  who  notified  A  of  that  fact,  and,  on  the  return-day, 
all  three  were  present  before  the  justice,  A  acting  as  the  at- 
torney for  B,  and  entering  the  proper  plea  for  him.  A  applied 
for  an  adjournment,  but  this  was  denied,  and  B  announced 
himself  as  ready  for  trial,  and,  with  a  view  to  exclude  further 
participation  by  A,  stated  to  the  justice  that  he  would  defend 
the  suit  himself ;  and  thereupon  A  left  the  court-room,  and 
paid  no  further  attention  to  the  case,  and  C  recovered,  and 
then  sold  the  horse  to  D.  A  now  sued  D  for  a  conversion,  and 
the  trial  court  decided  that  the  justice's  judgment  was  a  bar  to 
the  suit ;  but  this  was  reversed  by  the  supreme  court,  which 

1.  Ocean  Steam    Navigation  Co.  v.  tion,  it  is  proof  that  the  plaintiff  in 

Compania   Transatlantica    Espanola,  this  action  was  legally  liable  to  Cleary 

134  N.  Y.  461  (31  N.  E.  R.  987 ;  30  Am.  for  the  damages  occasioned  by  the  ac- 

St.  R.  685).    The  court  said:     "The  cident,  and  of  the  amount  of  that  lia- 

judgrnent  in  an  action  first  brought  is  bility.     If  we  give  the  judgment  of 

proof  in  the  second  action  of  the  lia-  the  circuit  court  that  effect,  we  give 

bility,  and  its  amount  against  the  de-  it  the  same  force  and  effect  as  we  give 

fendant  in  the  first  action.    The  lia-  to    a    judgment  of  our  own    courts, 

bility  of  the  defendant  in  the  second  "When  the  plaintiff  had  shown  that  he 

action  to  the  defendant  in  the  first  gave  due  notice  of    the  pendency  of 

(the  plaintiff  in  the  second)  must  be  the  first  action,  that  he  had  contested 

established  by  evidence  outside  of  the  it  so  far  as  he  could,  and  had  finally 

first  action.     Such  would  have  been  paid  the  judgment  rendered,  he  had 

the  conceded  effect  of  Cleary's  judg-  shown  the  amount  of  the   damages 

ment  had  it  been  recovered  in  a  court  which  he  had  sustained,  aside  from 

of  this  state.     In  the  case  at  bar,  the  the  expenses  incurred  in  its  defense, 

judgment   of  the  circuit  court  is  not  "Whether,  as  between  these  litigants, 

conclusive  evidence  of  the  liability  of  the  defendant  is  or  is  not  primarily 

the  defendant  to  the  plaintiff,    nor  liable  for  the  damages  occasion  by  the 

would  it  have  been  had  both  been  de-  injury  to  Cleary,  must  be  determined 

fendants  in  that  judgment.     But  until  by  evidence  outside  of  the  record  in 

it  is  impeached  as   fraudulent,   or  as  the  United  States  circuit  court." 
rendered  by  a  court  without  jurisdic- 
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said  that  "the  relation  between  A  and  B  at  the  time  of  the 
trial  before  the  justice,  and  the  circumstances  attending  the 
trial,  were  not  such  as  to  make  A  the  real  party-defendant,  so 
as  to  bind  him  by  the  judgment.1  So,  if  there  is  a  general  in- 
demnity given  to  save  harmless  from  all  claims,  and  the 
obligee  is  sued  and  refuses  to  plead  the  statute  of  limitations  or 
to  allow  the  obligor  to  do  so,  he  can  not  recover  from  the 
obligee.2  And  the  warrantor  of  the  title  to  land  is  not  bound 
by  a  judgment  against  his  grantee,  even  if  duly  requested  to 
defend  the  action,  which  he  did,  if  not  allowed  to  pay  the 
costs  and  take  a  new  trial  as  provided  by  statute.3 

Exception  in  North  Carolina. — There  is  no  way  to  bring 
the  vendor  of  land  into  an  action  of  ejectment  by  a  stranger 
against  his  vendee,  and  therefore,  although  he  have  notice  of 
the  pendency  of  the  action,  the  recovery,  in  an  action  for  the 
breach  of  a  covenant  for  quiet  enjoyment,  is  not  conclusive 
evidence  of  the  superior  title  of  the  plaintiff  in  ejectment.4 

Not  applicable. — Town  A  sued  town  B  to  recover  for  the 
support  of  a  pauper,  and  the  answer  was  that  his  place  of  set- 
tlement was  in  town  C.  Upon  the  filing  of  this  answer,  town 
A,  the  plaintiff,  requested  town  C  to  assume  the  prosecution  of 
the  action,  which  it  did,  and  the  plaintiff  recovered.  After- 
wards town  B  sued  town  C  for  the  support  of  the  same  pauper, 
and  the  former  adjudication  was  set  up  in  bar,  but  the  court 
decided  that  it  had  no  effect  upon  the  present  action  because 
the  town  of  C  "was  in  no  sense  a  party  to  the  action,  nor  in 
privity  with  either  of  the  parties.  It  claimed  no  rights  in  the 
action  derived  from -the  plaintiff,  and  was  not  vouched  in  by 
the  defendant  to  defend  the  action.  It  was  not  responsible 
over  to  the  defendant,  either  by  operation  of  law  or  by  con- 
tract, for  the  damages  obtained  in  that  action."5  If  one  in- 
surance company  reinsures  its  risks  with  another,  the  policy 

1.  Warner  v.  Comstock,  55  Mich.  Law  101  (A.  D.  1836).  Accord  as  to 
615  (22  N.  W.  R.  64).  warranty  of  title  to  a  slave,  is  Shober 

2.  Chapin  v.  Thompson,  4  Hun  (11  v.  Robinson,  2  Murphy  33  (A.  D. 
N.  Y.  Supr.)  779,  782.  1811). 

3.  Eaton  v.  Lyman,  26  Wis.  61.  5.  Shutesbury  v.  Hadley,  133  Mass. 

4.  Martin  v.  Cowles,  2  Dev.  &  Bat.  242,  245. 
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of  reinsurance  is  a  contract  of  indemnity  to  the  original  in- 
surer against  liability.  A  loss  having  occurred  in  such  a  case, 
and  the  companies  having  agreed  that  a  defense  should  be 
made,  and  the  original  insurer  having  assumed  that  task,  a 
compromise  made  by  it  without  a  defense,  does  not  bind  the 
other  company.1  If  the  owner  of  a  vessel  is  sued  for  damages 
caused  by  the  negligence  of  the  master,  the  mere  fact  that  the 
latter  was  a  witness  will  not  make  the  judgment  against  the 
owner  conclusive  upon  the  master  in  favor  of  the  owner.2  If  A 
sues  B  for  the  infringement  of  a  patent,  and  pending  the  suit,  B 
sells  his  interest  in  the  business  affected  to  C,  who  takes  charge 
of  the  case,  a  recovery  by  A,  even  by  consent  of  C,  is  conclu- 
sive in  respect  to  the  validity  of  the  patent  between  A  and  B.s 

§  575.  Section  574  continued — Judgment  concludes  what 
and  what  must  be  proven. — If  A  is  sued  for  a  matter  which  he 
claims  is  the  fault  of  B,  and  gives  him  notice  to  defend,  which 
he  fails  to  do,  the  recovery  against  A  does  not  show,  in  a  suit 
by  him  against  B,  that  B  was  liable  over  to  him.  That  must 
be  proved,  and  then  the  judgment  is  evidence  of  the  amount.4 
If  a  person,  who  is  liable  over  to  a  city  for  damages  caused  by 
a  defective  street,  is  so  notified  that  the  judgment  binds  him, 
he  is  concluded  on  three  points,  namely,  (1)  that  the  street 
was  defective;  (2)  that  the  plaintiff  was  injured  there  while 
using  due  care,  and,  (3)  that  he  suffered  the  amount  of  dam- 
ages recovered.  But  it  is  not  conclusive  that  he  caused  or  was 
responsible  for  the  defect,  nor  that  the  damage  was  caused  solely 
by  his  fault.5  In  a  later  case,  for  an  injury  caused  by  a  defec- 
tive awning,  of  which  the  wrong-doer  was  duly  notified,  the 
same  court  held  that  the  judgment  against  the  town  concluded 

1.  Commercial    Assurance     Co.    v.  Co.  v.  Northern  Line  Packet  Co.,  70 
American  Central  Ins.   Co.,  68  Cal.  111.217.    See  §§  573  and  574,  supra. 
430  (9  Pac.  R.  712).  5.  City  of  Boston  v.  Worthington,  10 

2.  Gillingham  v.  Charleston  Tow-  Gray  (76  Mass.)  496  (71  Am.  D.  678) ; 
Boat  and  Transportation  Co.,  40  Fed.  Faith  v.  City  of  Atlanta,  78  Ga.  779  (4 
R.  649.  S.  E.  R.  3)— he  may  show  that  he  was 

3.  Gloucester  Isinglass  and  Glue  not  in  fault,  or  that  he  and  the  city 
Co.  v.  LePage,  30  Fed.  R.  370.  were  jointly  in  fault. 

4.  Chicago  and  Northwestern  R.  R. 
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hini  in  respect  to  the  existence  of  the  defect,  the  injury  to  the 
plaintiff  while  using  due  care  and  the  amount  of  damage  sus- 
tained.1 The  city  must  also  prove  that  the  defect  was  caused 
by  the  defendant.2  Nor  is  the  judgment  against  the  city  any 
evidence  as  to  which  of  the  wrong-doers  is  primarily  liable.3 
In  New  Hampshire,  the  declaration  against  a  town  for  damages 
caused  by  defects  in  a  street,  alleged  that  several  different  things 
caused  the  injury,  among  which  was  a  light  colored  stone,  and 
there  was  a  recovery.  The  town  then  sued  the  person  who 
placed  the  stone  there  to  recover  the  damages  it  was  compelled 
to  pay,  and  it  was  held  that  the  record  alone  was  not  sufficient 
proof  that  the  stone  caused  the  injury,  because  several  other  de- 
fects were  charged  in  the  original  declaration  upon  which  the 
recovery  might  have  been  had.4 

A  complaint  against  a  city  in  Missouri  for  damages  aris- 
ing from  an  injury  received  because  of  defects  in  a  street, 
alleged  that  it  "was  rough  and  uneven,  and  there  existed  in 
the  same  excavations,  gullies  and  holes ;  and  in  and  along 
said  street,  and  near  the  center  of  the  traveled  portion,  there 
was  a  horse  railroad  track,  the  top  of  the  rails  of  which  were 
more  than  four  inches  above  the  surface  of  the  street,  all  of 
which  rendered  it  defective,  unsafe  and  dangerous  ;  that  while 
plaintiff  was  driving  along  said  street  in  a  two-horse  wagon 
his  team  became  frightened  and  ran  away,  and  up  and  along 
said  street,  and  ran  into  and  against  and  upon  said  holes, 
excavations,  gullies  and  uneven  places,  and  on  and  against 
said  railroad  track,  and  that  he  was  then  and  there,  and  on  ac- 

1.  Inhabitants  of  Milford  v.  Hoi-  the  notice,  establishes  that  the  person 
brook,  9  Allen  (91  Mass.)  17  (85  Am.  was  injured  as  alleged  in  his  com- 
D.  735).  plaint,  without  fault  on  his  part,  by 

2.  City  of  Cohoes  v.  Morrison,  42  reason  of  the  negligent  obstruction 
Hun  (49  N.  Y.  Supr.)  216.  complained  of,  and    the  amount   of 

3.  Mayor  v.  Brady,  70  Hun  (77  N.  damage  he  suffered.  But  the  fact  that 
Y.  Supreme)  250  (24  N.  Y.  Supple-  the  defendant  in  the  last  case  placed 
ment  296).  On  a  second  appeal,  the  obstruction  there,  and  that  as  be- 
Mayor  v.  Brady,  81  Hun  (88  N.  Y.  tween  him  and  the  city  it  was  wrong- 
Supreme)  440  (30  N.  Y.  Supplement  fill,  must  be  shown  aliunde. 

1121),  the  court  said  that  the  judg-  4.  Littleton  v.  Richardson,  34  N.  H. 
ment  roll,  in  connection  with  proof  of    179  (66  Am.  D.  759). 
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count  thereof,  thrown  out  of  his  wagon  "  and  injured.  The 
city  notified  the  street-car  company,  and  it  appeared  and  aided 
in  the  defense,  and  a  judgment  was  rendered  against  the  city, 
which  it  paid,  and  then  sued  the  company  to  recover  it  back. 
By  virtue  of  an  ordinance  of  the  city,  it  was  the  duty  of  the 
company  to  lay  the  rails  of  its  track  even  with  the  grade  of  the 
street,  and  to  keep  the  space  between  the  rails  in  good  repair ; 
and,  on  the  trial,  the  city  put  in  evidence  this  ordinance  and 
the  record  in  the  former  case,  and  proved  that  the  defendant 
was  notified  of  the  action  and  aided  in  the  defense,  and  rested. 
The  defendant  then  offered  to  prove  that  its  tracks  were  laid, 
kept  and  maintained  in  compliance  with  the  ordinance,  but 
the  court  excluded  its  evidence,  and  directed  the  jury  to  find 
for  the  city.  This  was  held  to  be  error,  because  the  record  in 
the  former  action  did  not  show  that  the  injury  was  caused  by 
the  failure  of  the  company  to  lay  its  rails  even  with  the  grade 
of  the  street,  as  it  might  have  been  caused  by  the  holes  and 
gullies  described.  The  court  said  :  "It  does  not  appear  from 
the  facts  found  in  the  first  suit  that  the  company  failed  to  lay 
its  track-rails  even  with  the  grade  of  the  street,  or  failed  to 
keep  the  space  between  the  rails  in  good  repair.  These  are 
questions  material  in  the  present  suit,  but  not  litigated  in 
the  first."1 

A  sheriff  was  sued  for  the  misfeasance  of  his  deputy,  and 
the  latter  was  called  in  by  the  sheriff  and  answered  in  denial, 
and  a  judgment  was  rendered  against  the  sheriff  in  the  main 
case,  and  also  in  favor  of  the  sheriff  for  the  same  amount 
against  the  deputy.  From  the  judgment  against  him,  the 
sheriff  appealed,  and  the  deputy  signed  his  bond,  but  no  ap- 
peal was  taken  by  the  deputy  from  the  sheriff's  judgment 
against  him.  The  appellate  court  modified  the  judgment  as 
to  the  amount,  and  otherwise  affirmed  it,  which  the  sheriff 
paid,  and  then  sued  the  deputy,  who  pleaded  the  judgment  of 
the  appellate  court  as  res  judicata,  apparently  upon  the  theory 
that  it  had  ignored  the  judgment  against  him.     But  it  was 

1.  City  of  St.  Joseph  v.  Union  Ry.  Co.,  116  Mo.  636  (22  S.  W.  R.  794). 
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decided  that,  as  he  had  not  appealed  from  the  judgment  against 
himself,  it  was  conclusive  upon  him.1 

An  officer  having  attached  goods  on  a  writ  in  favor  of  A, 
by  his  order,  and  having  been  sued  therefor  by  the  owner,  and 
A  having  assumed  the  defense  and  been  defeated,  in  an  action 
against  A  by  the  officer  to  recover  the  amount  of  the  judgment, 
he  may  show  that  the  recovery  was  had  on  account  of  the  un- 
lawful acts  of  the  officer  subsequently  to  the  attachment,  or  for 
his  misconduct  in  the  service  of  writs  in  favor  of  other  per- 
sons.2 If  a  vendee  brings  an  action  to  quiet  title  and  also  to 
recover  taxes  paid  in  case  his  title  can  not  be  quieted,  and  noti- 
fies his  warrantor  to  come  in  and  aid  in  the  suit,  the  decree 
against  the  plaintiff  and  the  refusal  to  allow  him  for  taxes  paid, 
does  not  conclude  the  warrantor  in  respect  to  other  taxes  paid 
by  him,  if  he  had  no  interest  in  those  paid  by  the  plaintiff.3 

§  576.  Section  574  continued — Notice,  must  it  be  express, 
with  a  request  to  defend  ? — If  a  person  receives  information 
that  another  has  been  sued  for  a  default  of  his,  equity  and 
good  conscience  seem  to  demand  that  he  take  the  initiative  and 
offer  to  defend,  and  not  wait  for  a  formal  notification  and  re- 
quest ;  and  it  also  seems  to  me  that  those  decisions  which  hold 
the  contrary,  and  even  stickle  upon  the  form  of  the  notice  and 
request,  lower  the  high  standard  of  morality  and  fine  sense  of 
honor  which  all  ought  to  strive  to  maintain.  I  think  the  weight 
of  authority  coincides  with  this  view.  Thus,  a  city  having 
been  held  liable  for  damages  caused  by  the  fall  of  a  person  into 
an  excavation  in  a  street,  and,  having  sued  the  person  who  dug 
it  to  recover  over,  he  contended  that  the  judgment  was  not  ad- 
missible against  him  for  want  of  notice,  to  which  the  Supreme 
Court  of  the  United  States  said  :  "An  express  notice  to  him 
to  defend  the  suit  was  not  necessary  in  order  to  charge  his  lia- 
bility. He  knew  that  the  case  was  in  court ;  was  told  of  the 
day  of  trial ;  was  applied  to  to  assist  in  procuring  testimony  ; 

1.  Simpson  v.  Lewis,  19  La.  Ann.  3.  Goodnow  v.  Stryker,  62  Iowa 
453,  457.  221  (14  N.  W.  R.  345  and  17  N.  W.  R. 

2.  Boynton  v.  Morrill,  111  Mass.  4.    506). 
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and  wrote  to  a  witness,  and  is  as  much  chargeable  with  notice 
as  if  he  had  been  directly  told  that  he  could  contest  the 
plaintiff's  right  to  recover,  and  that  the  city  would  look  to  him 
for  indemnity."1 

The  case  having  been  taken  to  that  court  a  second  time,  it 
adhered  to  its  former  opinion,  and  said  that  if  he  knew  the  suit 
was  pending  and  could  have  defended  it,  he  was  concluded  by 
the  judgment,  although  he  had  no  express  notice  of  the  suit 
and  was  not  requested  to  defend  nor  warned  that  the  city  would 
look  to  him  for  indemnity.8  In  an  early  case  in  Mississippi,  in 
which  the  vendee  of  a  slave  sued  his  vendor  for  a  breach  of  the 
warranty  of  title  upon  the  ground  that  a  stranger  had  recovered 
him  by  an  action  in  court,  it  was  held  that  proof  that  the  ven- 
dor was  in  the  court  room  at  the  time  of  the  trial  made  the  judg- 
ment 'prima  facie  evidence  of  his  want  of  title.3  So,  in  Arkansas, 
in  a  case  in  which  slaves  were  recovered  from  a  vendee  by  suit, 
and  the  executor  of  the  vendor  was  furnished  by  an  agent  of 
the  vendee  with  a  transcript  of  the  proceedings  in  ample  time 
to  have  made  defense,  which  showed  the  liability  of  the  dece- 
dents' estate,  the  judgment  was  held  to  be  conclusive  on  the 
executor,  although  he  was  not  requested  to  defend  the  cause.* 

If  several  successive  common  carriers  enter  into  a  contract 
to  transport  goods  from  the  point  of  receipt  to  the  point  of  des- 
tination, and  the  one  receiving  gives  a  through  receipt,  they 
become  agents  of  each  other  and  form  one  through  transporta- 
tion company ;  and  if  goods  so  shipped  are  damaged,  the  own- 
er may  recover  of  the  one  who  actually  did  the  injury  or  of  the 
original  receiver.  In  such  a  case,  an  intermediate  carrier  hav- 
ing damaged  a  piano,  the  owner  sued  the  original  receiver. 
The  one  who  had  caused  the  damage  tried  to  settle  it  both  be- 
fore and  after  suit,  and  acted  as  a  witness  on  the  trial ;  and, 
although  he  was  not  formally  notified  to  assume  the  defense, 
it  was  held  that  he  had  the  opportunity  to  do  so,  and  was  con- 

1.  City  of  Chicago  v.  Bobbins,  2  3.  Pickett  v.  Ford,  4  How.  (5  Miss.) 
Black  (67  U.  S.)  418.  246,  250. 

2.  Bobbins  v.  Chicago,  4  Wall.  (71  4.  Boyd  v.  Whitfield,  19  Ark.  447, 
TJ.  S.)  658,  672.  470,  472. 
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eluded  by  the  judgment.1  The  court  said:  "It  is  true  the 
proof  fails  to  show  an  actual  request  to  defend  the  action,  but, 
as  he  and  his  partner  had  committed  the  injury,  they  must 
have  known  that  they  were  ultimately  liable  for  it,  and  that  the 
plaintiff  had  an  action  over  against  them.  Having  this  knowl- 
edge, it  was  their  duty  to  defend  the  action.  There  is  a  mate- 
rial difference  between  a  case  like  .the  one  at  bar  and  one  in 
which  an  action  is  brought  by  a  covenantee  against  his  cove- 
nantor. There  the  nature  of  the  covenant  claimed  to  have 
been  broken,  as  well  as  the  existence  of  the  covenant  itself, 
may  be  in  issue,  as  well  as  the  claim  of  the  plaintiff.  So,  if 
an  action  is  brought  against  a  municipality  for  an  injury  for  a 
defective  sidewalk,  which  it  was  the  duty  of  the  lot  owner  to 
maintain  in  good  repair,  notice  may  be  required,  because  the 
lot  owner  may  be  presumed  to  have  no  knowledge  of  the  inju- 
ry, or  that  it  occurred  on  his  premises,  or  even  that  the  side- 
walk was  defective.  If,  however,  the  party  knows  that  the 
injury  was  caused  by  himself  and  no  one  else,  and  that  if  a  re- 
covery is  had  it  will  be  because  of  his  neglect  and  wrong,  it  is 
sufficient  that  he  has  knowledge  of  the  pendency  of  the  suit, 
and  could  defend  if  he  so  desired." 

If  the  defense  to  a  suit  by  the  indorsee  of  a  note  against  the 
maker  is  usury,  and  the  indorser  has  actual  notice  of  the  pen- 
dency of  the  suit  and  of  the  defense  made,  and  is  requested  to 
furnish  evidence  to  meet  it,  and  does  give  his  deposition,  the 
judgment  binds  him,  although  he  was  not  requested  to  assume 
the  defense.2  So,  it  was  decided  by  the  supreme  court  of  Mas- 
sachusetts that,  if  persons  liable  over  to  a  city  for  damages 
caused  by  a  defect  in  the  street  were  informed  that  it  had  been 
sued  for  such  a  defect  at  a  place  named  which  was  occu- 
pied by  them,  and  when  the  writ  was  returnable,  and  were  no- 
tified that  it  would  hold  them  responsible  and  that  they  should 
govern  themselves  accordingly,  the  judgment  bound  them,  al- 
though the  notice  did  not,  in  terms,  request  them  to  make  de- 

1.  Missouri  Pacific  Ey.  Co  v.  Twiss,        2.  Drennan  v.  Bunn,  124  111.  175  (16 
35  Neb.  267  (53  N.  W.  R.  76).  N.  E.  E.  100). 
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fense.1  It  is  held  in  New  York  that,  if  a  third  person  is  respon- 
sible over  to  the  defendant,  and  is  notified  of  the  pendency  of 
the  suit,  he  will  be  concluded  by  the  judgment,  although  he 
was  not  requested  to  defend  ;2  and  in  Mississippi  that,  if  a  war- 
rantor has  reasonable  notice  of  the  action  against  his  warran- 
tee, and  an  opportunity  to  defend,  the  judgment  will  bind  him, 
although  the  notice  was  not  in  writing  and  there  was  no  re- 
quest to  defend.3 

It  was  decided  in  Texas  that,  in  order  to  bind  the  vendor  of 
goods  by  a  judgment  against  the  vendee  in  favor  of  a  stranger, 
there  must  be  a  request  to  defend.  And  the  attorney  of  the 
vendee  having  informed  the  vendors  of  the  pendency  of  the 
action,  and  that,  if  he  lost,  he  would  hold  them  liable  on  their 
warranty,  this  was  held  to  be  insufficient  to  bind  them,  or  to 
make  the  judgment  even  prima  facie  evidence  against  them.4 
A  constable  in  Missouri,  having  a  writ  against  B,  and  having 
levied  on  property,  C  and  D  represented  to  him  that  they 
owned  it,  and  requested  him  to  release  it,  and  stated  to  him 
that  if  he  would  do  so,  and  the  execution-plaintiff  should  sue 
him,  he  should  not  lose  anything.  Thereupon  he  released  the 
levy,  for  which  the  execution  plaintiff  sued  him.  He  sum- 
moned C  and  D  as  witnesses,  and  they  appeared  and  testified 
on  the  trial,  and  one  of  them  gave  him  the  names  of  two  other 
witnesses,  but  they  did  nothing  else,  nor  were  they  requested 
to  defend  the  suit.  It  was  held  that  the  judgment  against  the 
constable  did  not  bind  them.5  It  was  ruled  in  Iowa  that,  if 
one  who  is  liable  over  to  the  defendant  has  consultations  with 
him  and  his  attorney  in  regard  to  the  suit,  and  furnishes  evi- 
dence, and  is  informed  by  the  attorney  that  he  is  liable  to  the 
defendant,  and  admits  his  liability,  and  is  present  at  the  trial 
and  testifies  as  a  witness,  this  is  evidence  from  which  it  may 
be  found  that  he  was  requested  to  defend.6      If  A  sells  land  to 

1.  City  of  Boston  v.  TVorthington,  10  4.  Buchanan  v.  Kauffman,  65  Tex. 
Gray  (76  Mass.)  496  (71  Am.  D.  678).  235,  237. 

2.  Heizer  v.  Hatch,  86  N.  Y.  614.  5.  Koontz    v.    Kaufman,     31     Mb. 

3.  Cummings  v.  Harrison,  57  Miss.  App.  397. 

275.  6.  Conger  v.  Chilcote,  42  Iowa  IS, 

25. 
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B  with  warranty,  and  B  agrees  to  sell  to  C,  who  refuses  to  re- 
ceive a  deed  because  of  a  defect  in  the  title,  and  B  sues  to  com- 
pel C  to  complete  his  purchase,  and  also  calls  in  A  on  his  war- 
ranty, which  call  is  dismissed  on  A's  exception;  and  if  A's  at- 
torney then  assists  B  in  the  trial  of  the  cause,  a  judgment 
against  B  will  not  conclude  A,  if  sued  on  his  covenants  of  war- 
ranty, because  he  was  not  a  party,  although  the  issues  are 
identical.1 

Waiver  of  notice. — If  a  stranger  sues  to  recover  a  horse 
from  a  vendee,  and  his  vendor  testifies  as  a  witness  for  the 
plaintiff,  who  recovers,  the  vendor,  when  sued  by  the  vendee 
for  fraudulently  representing  that  he  was  the  owner,  can  not 
defend  upon  the  ground  that  he  was  not  requested  to  take 
charge  of  the  defense  in  the  former  suit.2  So,  if  an  indemnitor 
acts  as  the  attorney  of  the  person  indemnified,  the  judgment 
will  bind  him  even  though  he  has  no  formal  notice  to  defend.3 
In  a  suit  by  the  trustee  of  a  mortgage  on  a  street  railway  com- 
pany, a  non-resident  bondholder,  A,  was  made  a  party  and 
sued  by  publication.  Pending  the  suit,  he  sold  certain  of  his 
coupons  to  B,  warranting  them  to  be  valid.  B  filed  them  in 
court,  and,  after  a  contest  in  which  A  was  a  witness  for  him, 
they  were  held  to  be  invalid.  In  a  suit  by  B  against  A  to  re- 
cover for  the  breach  of  warranty,  the  former  judgment  was 
held  conclusive.4 

§  577.   Section  574  continued — Notice,  what  is  good. — If  the 

warrantor  is  an  attorney  at  law  and  acts  for  the  warrantee,  that 
will  be  ample  notice  ^to  bind  him.5  So,  if  a  landlord  hires  a 
person  to  repair  a  house  and  tells  him  that  the  tenant  had 
agreed  to  pay,  and  that  the  work  must  be  done  on  his  credit, 
and  the  tenant  is  sued  by  the  workman  in  the  name  of  the 
landlord,  who  has  notice,  a  judgment  in  favor  of  the  tenant 
is,  at  least,  prima  facie  evidence  to  show  that  he  never  agreed 
to  pay,  in  a  suit  by  the  workman  against  the  landlord.6   And, 

1.  Elder  v.  Farrell,  —  La.  Ann.  —  4.  South  Covington  and  C.  S.  Ry. 
(5  S.  R.  71).  Co.  v.  Gest,  34  Fed.  R.  628,  636. 

2.  Barney  v.  Dewey,  13  Johns.  224  5.  Harding  v.  Larkin,  41  111.  413, 
(7  Am.  D.  372).  422.     See  note  3,  supra. 

3.  PTolbrook  v.  Holbrook,  15  Me.  9.  6.  Cartwright  v.  Carpenter,  7  How. 
See  note  5,  infra.  (8  Miss.)  328,  338. 
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although  a  notice  to  the  warrantor  of  the  pendency  of  a  suit  to 
recover  the  property  purchased  of  him  should  be  unequivocal, 
certain  and  explicit,  yet  a  mistake  in  the  number  of  the  lot, 
which  can  not  mislead  him,  does  not  affect  the  conclusiveness 
of  the  judgment.1  A  lessee  of  a  pier  was  sued  for  damages 
caused  by  the  negligence  of  a  sublessee,  and  a  letter  from  the  at- 
torneys of  the  defendant  to  the  sublessee,  informed  it  of  the 
action  and  said:  "We  have  advised  our  client  that  your 
company  is  liable  for  the  accident,  in  the  event  of  there  being 
any  liability,  and  we  would  be  glad  of  your  assistance  in  ob- 
taining testimony  for  the  defense.  The  cause  is  on  the  day 
calendar,  and  will  probably  be  tried  within  about  ten  days." 
This  letter  was  dated  May  31,  and  the  trial  was  had  on  June 
8.  The  court  said:2  "The  counsel  for  the  defendant  now  con- 
tends that  the  notice  was  not  sufficient,  and,  in  effect, 
that  the  defendant  had  no  notice  of  the  pendency  of  the 
action  nor  opportunity  to  participate  in  the  defense.  The 
fundamental  fact  which  underlies  this  action  is,  that  the 
plaintiff,  by  reason  of  its  general  control  of  the  pier,  and 
not  by  any  actual  neglect  of  its  own,  was,  by  the  judg- 
ment of  the  circuit  court,  made  liable  for  the  defendant's 
personal  neglect.  In  such  cases,  the  action  can  be  maintained 
against  the  delinquent  party,  although  it  had  no  notice  what- 
ever of  the  pendency  of  the  action.  The  notice  served  in  this 
case  is  important  only  for  the  purpose  of  binding  the  defend- 
ant by  the  former  adjudication,  to  which  it  was  not  otherwise 
a  party.  The  defendant's  liability  for  the  result  of  the  acci- 
dent could  have  been  determined  in  the  action  against  the 
plaintiff  in  the  federal  court  either  by  making  it  a  party  to  that 
action,  or  giving  it  notice  of  its  pendency  and  an  opportunity 
to  defend.  Since  the  former  judgment  was  admitted  upon  the 
trial  of  this  action  to  establish,  at  least,  some  of  the  necessary 
facts,  it  becomes  necessary  to  consider  the  question  as  to  the 
sufficiency  of  the  notice  given.     No  particular  form  of  words 

1.  Greenlaw  v.  Williams,  2  Lea  (70    Compania    Transatlantica    Espanola, 
Term.)  533,  538.  —  N.  Y.  —  (39  N.  E.  R.  360). 

,    2.  Ocean  Steam    Navigation  Co.  v. 
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is  necessary  in  order  to  constitute  notice  in  such  cases,  nor  is  it 
even  necessary  to  give  a  written  notice.  It  is  sufficient  that 
the  party  against  whom  ultimate  liability  is  claimed  is  fully 
and  fairly  informed  of  that  claim,  and  that  the  action  is  pend- 
ing, with  full  opportunity  to  defend  or  to  participate  in  the  de- 
fense. If  he  then  neglects  or  refuses  to  make  any  defense  he 
may  have,  the  judgment  will  bind  him  in  the  same  way  and 
to  the  same  extent  as  if  he  had  been  made  a  party  to  the  rec- 
ord. If  a  party  has  been  served  with  such  a  notice,  the 
law  entitles  him  to  come  in  as  a  party  upon  the  record  or  to 
be  heard  at  the  trial,  and  it  is  not  necessary  that  he  should  be 
required  in  terms  to  do  what  the  law  will  permit  him  to  do.  I 
do  not  think  that  the  proposition  that  the  plaintiff  was  bound 
to  offer,  in  the  notice,  to  surrender  to  the  defendant  the  sole 
control  and  management  of  the  litigation,  is  sanctioned  by  rea- 
son or  authority.  The  plaintiff  had  been  sued,  and  it  had  the 
right  to  defend  according  to  the  judgment  and  advice  of  its 
own  counsel.  It  was  not  bound  to  abandon,  nor  to  offer  to 
abandon,  its  interests  to  the  care  of  a  stranger  whose  interests 
were  not  necessarily  identical,  but  in  some  respects  were  even 
hostile.  The  plaintiff  found  itself  involved  in  a  litigation  in 
which  it  had  two  chances.  It  might,  if  possible,  defeat  Cleary's 
action,  or,  failing  in  that,  could  resort  to  its  remedy  over 
against  the  defendant.  It  could  not  be  compelled  to  relinquish 
either  of  these  methods  of  protecting  itself  from  loss,  but  it 
could,  at  the  same  time  and  in  its  own  way,  pursue  such  a 
course  as  to  retain  both.  All  that  the  defendant  was  entitled 
to  have  was  the  opportunity  to  defend,  and  to  protect  its  own 
interests  in  the  same  way  and  to  the  same  extent  as  if  it  had 
"been  sued  jointly  with  the  plaintiff  in  the  first  instance;  and  this 
would  not  give  to  it  any  right  to  manage  or  control  the  proceed- 
ings, so  far  as  concerned  its  codefendant.  But  it  is  urged  that 
a  notice  of  eight,  or,  at  most,  of  ten,  days,  was  not  sufficient. 
The  defendant  was  entitled  to  a  reasonable  notice,  and  a  rea- 
sonable opportunity  to  defend,  and  this  question  is  not  gov- 
erned by  any  fixed  or  arbitrary  rules,  but  must  depend  upon 
the  facts  and  circumstances  of  the  case.    The  defendant,  when 


1176  PARTIES,   PRIVIES    AND    STRANGERS. 

the  notice  was  served,  niade  no  objection  that  the  time  allowed 
was  not  sufficient.  In  fact,  it  paid  no  attention  whatever  to  the 
notice.  Nor  was  there  any  attempt  made  upon  the  trial  of  this 
action  to  show  that  the  defendant  was  prejudiced  by  any  omis- 
sion to  give  longer  notice,  or  that  it  had  been  prevented  from 
making  any  defense  that  it  could  or  would  have  made  under 
any  circumstances.  It  is  obvious,  therefore,  that  upon  such  a 
state  of  facts  it  can  not  be  said,  as  matter  of  law,  that  the  no- 
tice served  was  not  sufficient." 

So  if  a  railroad  company  is  liable  over  to  a  town,  and  has 
notice  of  the  suit  with  a  request  to  defend,  one  day  before  the 
trial,  and  one  of  its  directors  attends  the  trial  and  takes  notes 
of  the  evidence,  and  makes  no  request  for  a  postponement,  the 
company  will  be  concluded  by  the  judgment.1 

Oral  or  verbal  notice. — The  cases  all  hold  an  oral  or  ver- 
bal notice  to  be  good.2 

§  578.  Section  574  continued — Notice,  what  is  not  good. — 
In  order  to  bind  one,  who  was  liable  over,  by  an  award,  it  was 
alleged  that  "of  said  proceedings  and  award,  and  each  and 
every  part  thereof,  said  defendant  had  due  notice,"  but  this 
was  ruled  to  be  insufficient  for  failing  to  allege  the  time  it  was 
given  and  that  the  defense  was  tendered  to  him.3 

A  notice  to  the  warrantor  of  the  pendency  of  the  suit  to 
recover,  together  with  information  that  the  real  question  had 
been  decided  adversely  to  his  title  in  another  case,  and  request- 
ing his  views  respecting  a  compromise,  does  not  bind  him.4  A 
verbal  notice  to  the  warrantor,  the  day  before  the  commence- 
ment of  the  term,  of  the  existence  of  the  action,  with  a  request 
to  attend  as  a  witness,  does  not  make  the  judgment  conclusive 
upon  him.5 

1.  Veazie  v.  Penobscot  R.  R.  Co.,  49  508) ;  Miner  v.  Clark,  15  Wend.  425— 
Me.  119,  125.  Bronson,  J.,  dissenting. 

2.  Ferrea  v.  Chabot,  63  Cal.  564,  3.  Saveland  v.  Green,  36  Wis.  612, 
568;  Conger  v.  Cbilcote,  42  Iowa  18,  619. 

25;  Davenport  v.  Muir,  3  J.  J.  Marsb.  4.  Clark  v.  Mumford,  62  Tex.  531, 
(26  Ky.)  310  (20  Am.  D.  143;  Hersey    533. 

v.   Long,   30  Minn.    114  (14  X.  E.  R.        5.  Somers  v.  Scbmidt,  24  Wis.  417, 

421  (1  Am.  R.  191). 
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If  the  grantee  is  sued  for  the  possession  of  the  land  and  fails  to 
notify  his  warrantor,  the  mere  fact  that  the  latter  received 
knowledge  of  the  pendency  of  the  suit  from  other  sources, 
does  not  make  the  judgment  binding  on  him  if  sued  on  his 
covenant  of  warranty.1 

A  and  B  were  partners  and  dissolved,  A  taking  the  assets 
and  assuming  the  debts,  for  one  of  which  a  judgment  was 
afterwards  recovered  against  B.  In  a  suit  by  him  against  A 
to  recover  the  amount  of  this  judgment,  he  was  asked  by  his 
attorney  what,  if  any,  conversation  he  had  with  A  as  to  the 
pendency  of  the  original  action  against  him,  to  which  he 
answered  :  "I  spoke  to  him  about  it.  I  don't  know  all  that 
was  said."  To  another  question,  he  answered  that  "  we  often 
spoke  of  it;  "  and. to  another,  requesting  him  to  give  the  sub- 
stance of  the  conversations,  he  said:  "The  substance  was  I 
wanted  him  to  look  after  it  and  protect  me,  and  he  referred  me 
to  Mr.  Marshall" — his  attorney.  As  the  original  judgment 
had  been  revived  against  him,  he  was  asked,  on  cross-examin- 
ation, if  it  was  not  just  before  the  revival  and  after  the  original 
judgment  that  he  had  these  conversations,  and  he  answered 

1.  Sheets  v.  Joyner,  —  Ind.  App.  —  of  these  cases  hold  explicitly  that 
(38  N.  E.  R.  830.)  The  court  said:  mere  knowledge  is  not  sufficient,  but 
"The  judgment  in  favor  of  Christina  all  seem  to  recognize  that  something 
Guenthensperberger  was  properly  re-  more  is  required.  Thus,  in  Walton  v. 
ceived  in  evidence  to  aid  in  proving  Cox,  it  is  held  that  the  grantor  was 
the  eviction  under  her  claim  of  title,  not  bound  because  his  grantee  had 
Rhode  v.  Green,  26  Ind.  83.  Its  ad-  not  given  him  notice.  In  Morgan  v. 
judication  of  title,  however,  was  not  Muldoon,  it  is  decided  that  the  judg- 
binding  upon  the  appellant,  and  it  ment  is  conclusive  upon  the  grantor, 
was  therefore  necessary  for  appellee  if 'properly  notified;' and,  in  Bever  v. 
to  prove  that  her  title  was  paramount  North,  if  the  grantee  'duly  notifies' 
by  other  evidence.  The  mere  knowl-  him.  In  Somers  v.  Schmidt,  24  Wis. 
edge  of  the  suit,  acquired  by  appellant  417,  the  question  is  directly  and  ex- 
from  some  source  other  than  by  noti-  pressly  decided  in  accordance  with 
fication  from  appellee,  would  not  cause  our  holding.  Rawle  Cov.,  §§  119-125, 
her  to  be  bound  by  its  results,  when  discusses  the  authorities,  and  states 
she  did  not  in  any  manner  appear  this  conclusion :  "The  notice  must  be 
therein  nor  participate  in  the  defense,  distinct  and  unequivocal,  and  ex- 
Walton  v.  Cox,  67  Ind.  164;  Morgan  pressly  require  the  party  bound  by 
v.  Muldoon,  82  Ind.  347;  Bever  v.  the  covenant  to  appear  and  defend 
North,  107  Ind.  544,  8  N.  E.  576.  None  the  adverse  suit." 
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that  he  could  not  say  whether  the  original  action  was  pending, 
or  whether  a  judgment  had  been  obtained.  It  was  held  that 
there  was  no  evidence  to  go  to  the  jury.1 

Court  orders  notice. — An  action  was  pending  against  a 
town  to  recover  for  an  injury  caused  by  an  obstruction  in  a 
street.  The  court  sent  a  notice  to  the  person  who  placed  the 
obstruction  there,  stating  that  it  being  suggested  that  he  might 
be  interested  in  the  defense  of  the  suit,  naming  it,  he  was  noti- 
fied to  appear  in  court,  at  a  time  named,  and  to  take  upon 
himself  the  defense.  He  did  not  appear,  and  it  was  held  that  the 
notice  did  not  conclude  him.2 


§  579.  Section  574  continued — Notice  of  suit  and  request 
to  assume  the  defense  given. — If  the  person  sued  gives  due 
notice  of  the  pendency  of  the  suit  to  the  one  who  is  responsi- 
ble over  and  requests  him  to  assume  the  defense,  all  the  cases 
agree  that  the  latter  will  be  concluded  by  the  judgment  rend- 
ered if  sued  upon  his   obligation  by  the  former.8     The  same 


1.  Reed  v.  Orton  (Pa.),  6  Atl.  369. 

2.  Lebanon  v.  Mead,  64  N.  H.  8  (4 
Atl.  R.  392). 

3.  Dutil  v.  Pacheco,  21  Cal.  438— in- 
demnity bond ;  Faith  v.  City  of  Atlan- 
ta, 78  Ga.  779,  and  Western  and  Atlan- 
tic R.  R.  v.  City  of  Atlanta,  74  Ga.  774 ; 
City  of  Bloomington  v.  Roush,  13  111. 
App.  339,  and  Todd  v.  City  of  Chica- 
go, 18  111.  App.  565— street  obstruc- 
tions; McConnell  v.  Downs,  48  111. 
271 — warranty  of  title ;  Hand  v.Taylor, 
4  Ind.  409,  415 ;  McNaughton  v.  City 
of  Elkhart,  85  Ind.  384,  391  and  City 
of  Elkhart  v.  Wickwire,  87  Ind.  77,  80 
— obstructions  in  street;  Bever  v. 
North,  107  Ind.  544  (8  N.  E.  R.  576)— 
warranty  of  title;  Rice  v.  Rice,  14  B. 
Mon.  (53  Ky.)  417 — principal  and 
surety;  Hardy  v.  Nelson,  27  Me.  525, 
530— warranty  of  title ;  City  of  Port- 
land v.  Richardson,  54  Me.  46  (89  Am. 
D.  720) — excavation  in  street;  Train 
v.  Gold,  5  Pick.  (22  Mass.)  380,  and 
Valentine  v.  Farnsworth,  21  Pick.  (38 


Mass.)  176 — indemnity  bond;  Cham- 
berlain v.  Preble,  11  Allen  (93  Mass.) 
370 — warranty  of  title;  Prichard  v. 
Farrar,  116  Mass.  213 — guaranty  bond ; 
Mason  v.  Kellogg,  38  Mich.  132 — war- 
ranty of  title ;  Pitts  v.  Fugate,  41  Mo. 
405 — principal  and  surety ;  Village  of 
Seneca  Falls  v.  Zalinski,  8  Hun  (15 N. 
Y.  Supr.)  571 — obstruction  in  street; 
Adams  v.  Conover,  22  Hun  (29  X.  Y. 
Supr.)  424 — warranty  of  title;  Kip  v. 
Brigham,  6  Johns.  158,  and  Trustees  of 
Newburgh  v.  Galatian,  4  Cowen  340 — 
indemnity  bonds ;  Toll  v.  Alvord,  64 
Barb.  568,  572,  and  Konitzky  v. Meyer, 
49  N.  Y.  571,  576 — principal  and 
surety;  Miller  v.  Rhoades,  20  O.  St. 
494 — indemnity  bond;  Mehaffy  v. 
Lytle,  1  "Watts  314 — indemnity  bond ; 
Ives  v.  Niles,  5  Watts  323  and  Paul  v. 
Witman,  3  Watts  and  S.  407— war- 
ranties of  title;  Davis  v.  Wilbourne,  1 
Hill  (S.  C.)  27  (26  Am.  D.  154)— war- 
ranty of  title  to  goods;  Greenlaw  r. 
Williams,  2  Lea  (70Tenn.)  533 — war- 
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results  follow  if  he  appears  and  makes  defense  without  any 
express  notice  or  request.1  A  few  cases  need  special  notice.  A 
sold  a  horse  to  B,  and  he  sold  it  to  C,  who,  in  turn,  sold  to  D, 
from  whom  E  replevied  it.  D  notified  C  of  the  suit  and 
requested  him  to  defend  it,  and  he  gave  the  same  notice  to  B, 
who  also  gave  the  same  notice  to  A,  who  made  no  defense,  and 
E  recovered.  C  then  paid  the  value  of  the  horse  and  the 
expenses  of  the  suit  to  D,  and  B  paid  the  same  to  C,  and  then 
sued  A,  and  the  judgment  in  favor  of  E  against  D  was  held 
to  be  conclusive  against  A.2 

A,  having  agreed  to  erect  a  building  for  B,  and  to  be  re- 
sponsible for  all  injuries  to  strangers,  and  C,  having  fallen  into 
an  unguarded  area,  for  which  he  sued  them  both,  a  judgment 
taken  against  B  for  want  of  an  answer,  after  a  dismissal  as  to 
A, — he  having  promised  B  after  the  suit  was  brought  "to  take 
care  of"  it, — binds  him.3  If  an  insurance  company  is  rein- 
sured by  another  in  respect  to  a  policy  on  a  cargo  of  cotton, 
and  is  afterwards  sued  upon  it  for  a  loss,  and  makes  a  defense 
by  request  of  the  reinsuring  company,  the  latter  will  be  con- 
cluded by  the  judgment.4  A  person  was  sued  to  recover  land. 
His  warrantor  appeared  and  filed  his  verified  petition,  alleg- 
ing, among  other  things,  that  he  was  the  real-party  in  interest, 

ranty  of  title;  Pitkin  v.  Leavitt,  13  Vt.  861) — implied  indemnity  between  at- 
379  and  Brown  v.  Taylor,  13  Vt.  631  torney  and  client;  Wilson  v.  M'Elwee, 
(37  Am.  D.  618),  and  Knapp  v.  Town  1  Strobh.  Law  65 — warranty  of  title; 
of  Marlboro,  34  Vt.  235,  241— war-  Brown  v.  M'Mullen,  1  Hill's  Law  (S. 
ranties  of  title;  Allabaugb  w.Coakley,  C.)  29 — warranty  of  title  to  chattel; 
75  Va.  628,  635— sheriff  an,d  deputy;  Wendell  v.  North,  24  Wis.  223— war- 
District  of  Columbia  v.  Railroad  Co.,1  ranty  of  title;  Daskam  v.  Ullman,  74 
Mackey  314 — excavation  in  street.  Wis.  474  (43  N.  W.  R.  321) — assignor 
1.  Belden  v.  Seymour,  8  Conn.  304  and  assignee;  David  Bradley  Mfg. 
(21  Am.  D.  661)— warranty  of  title;  Co.  v.  Eagle  Mfg.  Co.,  57  Fed.  R.  980, 
Wimberlyv.  Collier,  32  Ga.  13, 19,  and  985(6  C.  C.  A.  661)— principal  and 
Lord  v.  Cannon,  75  Ga.  300 — warran-  agent. 

ties  of  title ;    Worley  v.  Hineman,  6  2.  Thurston  v.  Spratt,  52  Me.   202, 

Ind.  App.  240  (33  N.  E.  R.  260)— war-  204. 

ranty  of    title ;    Marsh  v.   Smith,    73  3.  Mackey  v.  Fisher,  36  Minn.  347 

Iowa  295  (34  N.  W.  R.  866)  warranty  (31  N.  W.  R.  363). 

Of  title;  Davis  v.  Smith,  79 Me.  351  (10  4.  Strong  v.   Phoenix   Ins.    Co.,   62 

Atl.    R.   55)— indemnity  bond;  In  re  Mo.  289  (21  Am.  R.  417,  420). 
Watts  Estate,  158  Pa.  St.  1  (27  Atl.  R. 
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because  he  had  conveyed  the  land  to  the  defendant  with  war- 
ranty of  title  which  he  was  legally  bound  to  maintain,  in  order 
to  protect  himself  from  damages,  and  asked  to  be  made  a  de- 
fendant, which  was  granted,  and  he  filed  an  answer.  After- 
wards, he  having  died,  the  action  was  abated  as  to  him,  and, 
without  notice  to  his  executors,  the  original  defendant  was  de- 
faulted, and  a  judgment  rendered  for  the  plaintiff.  The  ven- 
dee now  sued  the  executors  of  the  vendor,  and  it  was  decided 
that  they  were  bound  by  the  judgment,  and  precluded  from 
showing  that  their  testator  had  a  paramount  title,  although  he 
was  not  notified  to  appear  and  defend  the  action.1  A  vendee  was 
sued  to  recover  the  land,  and  notified  his  warrantor,  and  re- 
quested him  to  defend,  which  he  neglected  to  do.  The  vendee, 
in  his  plea,  defined  his  boundaries  as  he  claimed  them  to  be 
under  his  deed,  and  disclaimed  as  to  the  remainder,  and  there 
was  a  finding  and  judgment  that  the  vendee  was  setting  up 
title  to  fifty  acres  under  his  deed  as  described  in  his  plea,  of 
which  the  plaintiff  had  the  superior  title.  This  was  held  to 
preclude  the  warrantor  from  showing  that  his  deed  did  not 
cover  these  fifty  acres.2 

Indorsee — Indorser — (See  §§  471-473,  supra). — If  the  as- 
signee of  a  note  sues  the  maker,  who  pleads  that  it  is  a  forgery,3 
or  was  executed  without  consideration,4  and  the  assignor  has 
notice  and  an  opportunity  to  contest  the  plea,  he  will  be  con- 
cluded by  a  judgment  in  favor  of  the  maker,  if  sued  by  the  as- 
signee to  recover  the  consideration  paid.  A  person  having 
purchased  a  mortgage  from  the  holder  during  the  pendency 
against  him  of  a  suit  to  set  it  aside  as  fraudulent,  the  judgment 
setting  it  aside  is  evidence  of  its  invalidity  in  favor  of  the  pur- 
chaser in  a  suit  by  him  to  recover  back  the  consideration  paid, 
although  the  fact  that  the  holder  misrepresented  its  validity  in 
the  sale  would  have  to  be  proved  by  extrinsic  evidence.5  In 
trespass  to  try  titles  against  a  grantee  of  land,  if  he  vouches  in 

1.  Morgan  v.  Muldoon,  82  Ind.  347,  3.  Pope   v.  Nance,  1  Stewart  (Ala.) 
352.  354,  374;  Bell  v.  Dagg,  60  N.  Y.  528. 

2.  Williams    v.    Burg,    9    Lea     (77  4.  Bullock  v.  Winter,  10  Ga.  214,  217. 
Tenn.)  455,  461.  5.  Craig  v.  Ward,  36  Barb.  377, 382. 
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his  warrantor,  a  judgment  against  the  grantee  on  his  plea  of 
not  guilty,  but  in  his  favor  on  the  ground  that  he  had  pur- 
chased plaintiff's  title  pending  the  suit,  is  conclusive  on  the 
warrantor  that  plaintiff  had  the  superior  title.1 

Vendee  sues  for  possession — (See  §§  471-473,  supra). — If 
a  vendee  with  warranty  of  title  sues  a  stranger  to  recover  pos- 
session and  duly  notifies  his  grantor  to  take  charge  of  or  to  aid 
in  the  action,  it  is  held  in  Georgia,  Iowa,  Nevada  and  New 
Hampshire,2  that  if  he  is  defeated  on  the  merits,  the  judgment 
is  conclusive  in  his  favor  in  an  action  by  him  against  his 
grantor,  while  an  early  case  in  Tennessee  maintains  the  con- 
trary.3    This  case  seems  to  me  to  be  unsound. 


1.  Thiele  v.  Axell,  5  Tex.  Civil 
App.  548  (24  S.  W.  R.  552).  The  court 
said :  "  The  proposition  is  submitted 
by  appellant  that,  as  he  was  notified 
to  appear  and  defend  the  suit  pending 
in  the  federal  court  at  Austin,  he  was 
not  required  to  follow  the  cause  to 
San  Antonio,  upon  its  removal  there, 
and  that  the  judgment  rendered  in 
that  court  at  San  Antonio  is  not  bind- 
ing upon  him.  We  can  not  assent  to 
the  correctness  of  this  proposition.  If 
the  appellant  was  properly  notified,  so 
as  to  make  him  a  party  to  the  suit  pend- 
ing at  Austin,  his  status  as  a  party  is 
not  lost  nor  destroyed  upon  changing 
the  venue  of  the  cause  for  trial  to 
some  other  county  or  place.  If  he  is 
originally  correctly  in  the  sjuit,  he  is 
in  it  until  its  final  disposition,  unless 
he  is  dismissed  by  death,  or  agree- 
ment of  the  parties,  or  order  of  the 
court.  He  is  not  lost  as  a  party  by  the 
act  of  transfer  from  one  place  to 
another.  We  think  it  sufficiently  ap- 
pears from  the  facts  that  the  land  con- 
veyed by  the  deed  executed  by  the  ap- 
pellant to  appellees  is  a  part  of  the 
Hann  survey,  litigated  in  the  suit  in 
the  federal  court  at  San  Antonio. 
The  judgment  rendered  by  that  court 
shows  that  the  appellees  filed  a  plea  of 


not  guilty  to  the  title  asserted  by  the 
heirs  of  Hann,  the  plaintiffs  in  that 
cause,  and  that  judgment  recites  'that 
the  plea  of  not  guilty  and  limitations 
of  three,  five  and  ten  years,  are  not 
sustained,  and  as  to  those  the  law  is 
with  the  plaintiffs.  We  think  that 
this,  in  effect,  is  a  judgment  in  favor 
of  the  plaintiffs  in  their  suit  against 
the  defendants  (the  appellees  here) 
for  the  land  in  controversy  in  that 
suit,  which  is  shown  to  include  the 
same  land  conveyed  by  the  deed  of 
appellant  to  these  appellees.  The  ef- 
fect of  this  judgment  is  to  establish 
the  superiority  of  the  title  of  Hann's 
heirs  over  that  of  the  appellees,  ac- 
quired from  the  appellant,  to  the  land 
in  controversy.  The  appellant,  in 
legal  contemplation,  being  a  party  to 
that  judgment,  it  is  conclusive  and 
binding  upon  him." 

2.  Gragg  v.  Richardson,  25  Ga.  566, 
570  (71  Am.  D.  190) ;  Bellows  v.  Litch- 
field, 83  Iowa  36  (48  N.  W.  R.  1062) ; 
Dalton  v.  Bowker,  8Nev.  190,  200— de- 
nying Ferrell  v.  Alder,  8  Humph.  (27 
Tenn.)  43;  Andrews  v.  Denison,  16 
N.  H.  469  (43  Am.  D.  565). 

3.  Ferrell  v.  Alder,  8  Humph.  (27 
Tenn.)  43. 
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§  580.  Section  574  continued — Notice  to  person  responsible 
over,  wanting — Administrator's  sureties. — A  recovery  against 
the  surety  of  an  administrator  is  no  evidence  in  favor  of  the 
former  against  the  latter.1  On  a  bill  in  Kentucky  by  a  distrib- 
utee against  an  administrator  and  the  heirs  of  the  surety  on  his 
bond,  of  which  the  administrator,  then  residing  in  Arkansas, 
had  no  notice,  a  decree  was  rendered  against  the  heirs,  which 
they  paid,  and  for  which  they  sued  the  administrator  in  Ar- 
kansas. It  was  decided  that  the  decree  was  prima  facie  proof 
of  the  amount  due.2 

Coguarantors,  coobligators,  cosureties.  —  There  is  no 
privity  between  coguarantors,8  or  coobligators,'  or  cosureties,5 
and  a  recovery  by  the  holder  of  the  obligation  against  one  of 
them,  is  no  evidence  of  debt  in  his  favor  in  a  suit  against  an- 
other for  contribution.  After  he  has  proved  the  justness  of  the 
claim,  he  may  introduce  the  judgment  in  order  to  show  its  pay- 
ment by  him.6  But  if  a  cosurety,  although  not  a  party,  has 
actual  notice  of  the  suit  and  advises  the  defendant  to  resist  it 
by  all  legal  means,  he  will  be  concluded  by  the  judgment,  in  a 
suit  for  contribution.7  Of  course,  he  will  be  concluded  if  he 
was  a  party,  and  can  not,  in  a  suit  for  contribution,  show  that 
the  obligation  was  without  consideration.8 

§  581.  Sections  574  and  580,  continued — Indemnitor  or 
guarantor  has  no  notice  of  suit. — If  one  agrees  to  indemnify 
and  save  harmless  another  from  all  actions  and  suits,  a  recov- 
ery against  the  latter  is  prima  facie  evidence  against  the  for- 
mer, although  he  had  no  notice.  But  as  he  did  not  agree  to 
abide  by  the  result  of  the  suits,  or  to  be  bound  by  the  judg- 

1.  Berber  v.  Kerzinger,  23  111.  346.  5.  Preslar  v.  Stallworth,  37  Ala.  402, 

2.  Snider  v.  Greathouse,  16  Ark.  72,  405 ;  Means  v.  Hicks,  65  Ala.  241,  244 ; 
81.  That  such  a  judgment  is  prima  Clark  v.  Norman,  68  Hun  (75  X.  Y. 
facte  evidence  in  favor  of  the  surety,  Supr.)  372  (22  N.  Y.  Suppl.  849,  52  N. 
is  held  in  Bone  v.  Torry,  16  Ark.  83,  Y.  St.  Reporter  177). 

86;  Chipman  v.  Fambro,  16  Ark.  291,  6.  Preslar  v.  Stallworth,  37  Ala.  402, 

293,    and    Chipman   v.   Simmons,   16  405. 

Ark.  295.  7.  Love  v.  Gibson,  2  Fla.  598,  617. 

3.  Kramph  v.  Hatz,  52  Pa.  St,  525.  8.  Cave  v.  Burns,  6  Ala.  780. 

4.  Beck  v.  Hunter,  3  La.  Ann.  641. 
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ments,  he  may  show  that  the  original  claini  was  unfounded.1 
So,  if  land  is  conveyed  subject  to  a  mortgage  which  the  grantee 
assumes  and  agrees  to  pay,  a  foreclosure  and  judgment  against 
the  grantor  alone  is  prima  facie  evidence  in  his  favor  against 
the  grantee,  although  he  had  no  notice  of  the  suit.2  These 
cases  seem  to  be  opposed  in  principle  to  two  earlier  ones  in  the 
same  state,  namely :  A  agreed  with  B  to  have  an  accounting, 
and  agreed  to  pay  any  sum  that  might  be  found  due  to  B,  and 
C  gave  B  a  written  guaranty  that  A  would  ' '  well  and  faithful- 
ly perform,  on  his  part,"  this  agreement.  A  having  failed  to 
account,  B  sued  him  and  recovered  a  judgment,  which  he  did 
not  pay.  He  then  sued  C  on  his  guaranty,  but  as  he  had  no 
notice  of  the  suit  against  A,  the  judgment  was  held  to  be  no 
evidence  against  him.3  The  surety  on  a  bond  given  to  indem- 
nify against  a  mechanic's  lien  having  been  sued  for  a  breach, 
on  the  ground  that  such  a  lien  had  been  foreclosed,  of  which 
suit  he  had  no  notice,  it  was  said  that  the  decree  was  simply 
evidence  of  its  own  rendition,  but  not  of  the  fact  that  there 
was  such  a  lien.4  But  if  A  agrees  to  save  B  harmless  for  sign- 
ing a  replevin  bond  for  C,  a  suit  against  B  on  the  bond  with- 
out notice  to  A,  and  judgment  by  consent,  is  prima  facie  bind- 
ing on  him.5  If  a  town  is  responsible  for  the  neglect  of  a  con- 
stable, a  judgment  against  him  without  notice  to  the  town  is 
not  conclusive  on  it.6 

It  is  held  in  England  that  a  judgment  in  an  action  against 
a  principal  debtor  on  a  contract  does  not  bind  his  guarantor, 
who  had  no  notice  of  the  suit  ;7  while  two  early  cases  in  the  Su- 
preme Court  of  the  United  States  held  that  such  a  judgment 
was  admissible  in  evidence.8 

1.  Bridgeport  Ins.  Co.  v.  Wilson,  34  sociation  v.  Stoneman,  53  Minn.  212 
N.  Y.  275,  279.     Approved,  Taylor  v.     (54  N.  W.  R.  1115). 

Barnes,  69  N.  Y.  430,  434 ;  Browne  v.  5.  Knickerbocker    v.     Wilcox,     83 

French,  3  Tex.  App.  445  (22  S.  W.  R.  Mich.  200  (47  N.  W.  R.  123). 

581).  6.  Bramble  v.  Poultney,  11  Vt.  208. 

2.  Comstock  v.  Drohan,  8  Hun  (15  7.  Ex  parte  Young,  L.  R.  17  Ch. 
N.  Y.  Supr.)  373.  Div.  668. 

3.  Douglass  v.  Howland,  24  Wend.  8.  Clarke  v.  Carrington,  7  Cranch  (11 
35;  Aberdeen  v.  Blackmar,  6  Hill  U.S.)  308,  322 ;  Drummond  v.  Prest- 
324.  man,  12  Wheaton   (24  U.  S.)  515,  520. 

4.  American  Building  and  Loan  As- 
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Officer  indemnified  for  seizing  property. — If  one  agrees 
to  save  an  officer  harmless  in  case  he  seizes  and  sells  certain 
goods,  which  he  does,  and  for  which  he  is  sued  by  a  stranger, 
it  is  held  in  Nebraska,  New  York  and  Pennsylvania,1  that  the 
indemnitor,  although  he  has  no  notice  of  the  suit,  is  bound  by 
the  judgment,  while  it  is  maintained  in  Arkansas  that  the 
judgment  is  not  conclusive;8  in  New  Hampshire  that  it  is  no 
evidence  at  all,8  and  in  South  Carolina  that  it  is  not  sufficient 
to  warrant  a  recovery.4  So,  a  recovery  against  a  sheriff  for  the 
default  of  his  deputy,  is  no  evidence  of  such  default  between 
him  and  the  sheriff  unless  he  had  notice  of  the  suit.5  If  the 
guarantor  of  the  payment  of  rent  has  no  notice  of  a  suit  against 
the  lessee,  the  judgment  against  the  latter  is  no  evidence  of  the 
truth  of  the  allegations  of  the  complaint  against  the  former.6 

Results  guaranteed. — Under  the  Ohio  statute,  a  city  could 
levy  and  collect  from  abutting  lands  twenty-five  per  centum  of 
their  value  for  street  improvements,  but  if  they  cost  more  than 
that  the  city  had  to  pay  the  excess.  In  such  a  case,  the  city 
assigned  an  assessment  to  the  contractor,  who  proceeded  to 
collect  it  but  failed  as  to  a  part  because  it  exceeded  the  limit 
allowed  by  law.  He  then  sued  the  city  to  recover  the  excess, 
and  it  was  held  that  the  city  was  concluded  by  the  former  pro- 

1.  Pasewalk  v.  Bollman,  29  Neb.  519  dered  by  the  Minnesota  court,  and 
(45  N.  W.  R.  780;  26  Am.  St.  R.  399).  the  writ  of  restitution  issued  there- 
in this  case  the  indemnity  was  against  under,  was  to  show  a  re-entry  into  the 
any  'judgment' ;  Conner  v.  Reeves,  35  demised  premises  by  the  lessor  for  the 
Hun  (42  N.  Y.  Supr.)  507 — a  judgment  default  of  the  lessee  in  the  payment 
by  consent ;  Huzzard  v.  Nagle,  40  Pa.  of  rent.  For  what  purpose  and  to 
St.  178,  181.  what  extent  a  judgment  against  the 

2.  Robinson  v.  Baskins,  53  Ark.  principal  may  be  introduced  in  evi- 
330  (14  S.  W.  R.  93).  dence  against  the  surety,  is  a  matter 

3.  Burrill  v.  West,  2  N.  H.  190,  about  which  there  is  much  contrariety 
192.  of    opinion    in  the  decisions  of  the 

4.  Bond  v.  Ward,  1  Nott  &  McCord  courts.  Some  of  the  cases  hold,  that 
201.  a  judgment  against  the  principal  is 

5.  Lewis  v.  Knox,  2  Bibb  (5  Ky.)  prima  facie  evidence  against  the 
453.  surety ;  but  even  these  cases  differ  as 

6.  Grommes  v.  St.  Paul  Trust  Co.,  to  the  character  of  the  proof  required 
147  111.  634  (35  N.  E.  R.  820).  The  to  overcome  the  prima  facie  case- 
court  said:  "The  object  of  introduc-  some  announcing  the  law  to  be  that, 
ing  the  judgment  of  restitution  ren-  to  avoid  the  effect  of  the  judgment, 
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■ceedings,  although  it  had  no  actual  notice  of  them,  because  it 
was  a  guarantor  that  he  could  collect  the  assessment.1 

So  if  the  assignor  of  a  mortgage  covenants  that  the  mort- 
gaged property  will  produce  a  given  sum  over  and  above  the 
cost  of  the  foreclosure,  and  that  if  it  does  not,  he  will  pay  the 
deficiency,  the  proceedings  in  the  foreclosure  suit  will  be  con- 
clusive on  him,  although  he  was  not  a  party.2 

§  582.  Sections  574  and  580,  continued — Warrantor  of  title 
or  validity  of  chose  in  action  has  no  notice  of  defense  in  suit 
to  collect. — If  the  indorsee  of  a  note  sues  the  maker,  who  pleads 
a  defense  which  shows  that  it  had  no  validity  while  in  the 
hands  of  the  indorser  or  payee,  and  the  latter  hag  no  notice  of 
the  defense,  a  judgment  in  favor  of  the  maker  is,  in  a  suit  by 
the  indorsee  against  the  indorser  or  payee  to  recover  the  con- 
sideration paid,  prima  facie  evidence  of  the  invalidity  of  the 


the  surety  must  show  fraud,  or  collu- 
sion, or  mistake,  or  payment  (Drum- 
mond  v.  Prestman,  12  Wheat.  515; 
Berger  v.  Williams,  4  McLean,  577), 
others  asserting  for  the  surety  the 
right  to  go  behind  the  judgment 
against  the  principal,  and  make  any 
defense  to  it  which  the  surety  might 
have  made  if  he  had  been  a  party  to 
it  (Bryant  v.  Owen,  1  Ga.  355 ;  Brad- 
well  v.  Spencer,  16  Ga.  578).  Some 
cases  hold  that  the  judgment  is  con- 
clusive evidence  against  the  surety, 
but  these  will  generally  be  found  to 
be  cases  in  which  the  contract  of  the 
surety  obligates  him  to  be  responsible 
for  the  result  of  a  suit  against  his 
principal,  or  in  which  he  has  been 
made  privy  to  the  suit  against  the 
principal  by  notice,  and  has  been 
given  an  opportunity  to  defend  it. 
The  general  tendency  of  the  decisions 
is  in  favor  of  the  position  that,  in  the 
absence  of  such  notice  and  opportun- 
ity to  defend,  or  of  such  assumed  re- 
sponsibility for  the  result  of  a  court 

75 


proceeding,  the  judgment  against  the 
principal  is  not  conclusive  against  the 
surety,  but  can  only  be  introduced 
against  him  as  evidence  of  its  own 
existence,  and  not  as  evidence  of  any 
of  the  facts  upon  which  its  recovery 
rests.  As  to  the  latter,  it  is  res  inter 
alios  acta.  In  the  present  case,  the 
question  whether  or  not  appellants 
had  notice  of  the  former  suit  and  an 
opportunity  to  defend  it,  is  not  pre- 
sented for  our  consideration  by  either 
party.  It  does  not  appear,  however, 
that  they  received  any  notice  of  the 
forcible  entry  and  detainer  suit  until 
judgment  had  been  rendered.  Under 
these  circumstances,  we  do  not  think 
that  the  judgment-roll  was  competent 
evidence,  as  against  appellants,  of  the 
truth  of  the  allegation  sworn  to  in  the 
complaint,  nor  of  the  truth  of  the  find- 
ing made  by  the  Minnesota  court." 

1.  City  of  Cincinnati  v.  Diekmeier 
31  O.  St.  242. 

2.  Rapelye  v.  Prince,  4  Hill  119  (40 
Am.  D.  267). 
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note  in  Alabama  1  and  Indiana,2  not  conclusive  in  Georgia,8 
and  no  evidence  in  Kentucky*  and  Texas.5  See  §§  471-473 
supra. 

§  583.  Sections  574  and  580  continued — Warrantor  of  title 
to  goods  or  chattels  has  no  notice  of  suit. — There  is  an  im- 
plied warranty  of  title  in  the  sale  of  personal  property  then  in 
the  possession  of  the  vendor,  and  if  a  stranger  recovers  it  from 
the  vendee  by  virtue  of  a  paramount  title,  in  an  action  of  which 
the  vendor  has  no  notice,  it  is  held  in  Alabama6  and  Tennessee  * 
that,  in  a  suit  by  the  former  against  the  latter  upon  the  breach 
of  warranty,  the  judgment  is  no  evidence,  while  in  Arkansas 
it  is  ruled  to  be  prima  facie  proof.8 

A  sold  a  horse  to  B,  who  traded  him  to  C,  from  whom  D 
purchased  him.  E  replevied  him  from  D  upon  the  ground 
that  he  had  been  stolen  six  years  before.  C  had  notice  of  and 
defended  this  action,  but  E  recovered  the  horse.  D  now  sued  C  to 
recover  upon  the  implied  warranty  of  title,  and  he  notified  B 
to  appear  and  defend,  which  he  failed  to  do,  and  D  recovered. 
C  then  sued  B,  and  he  sought  to  show  that  E  was  mistaken 
and  that  A,  his  vendor,  owned  the  horse,  but  the  trial  court 
decided  that  he  was  concluded  on  the  question  of  title  by  the 
recovery  of  D.  This  decision  was  reversed  by  the  supreme 
court,  because  it  was  the  duty  of  C,  if  he  desired  to  bind  B  by 
the  result  of  E's  suit  against  D,  to  have  notified  him  to  defend 
it.  But  having  failed  to  do  that,  it  was  of  no  avail  to  B  to  be 
notified  to  defend  the  suit  of  D  against  C,  as  no  defense  could 
be  made  by  C,  himself,  nor  by  B  for  him.9 

1.  Hagerthy  v.  Bradford,  9  Ala.  567,  5.  McGregor  v.  Tabor,  —  Tex.  Civil 
572.  App.  —  (26  S.  W.  R.  443). 

2.  Howell  v.  Wilson,  2  Blackf.  418;  6.  Salle  v.  Light,  4  Ala.  700  (39  Am. 
Morris  v.  Lucas,  8  Blackf.  9;  Dictum  D.  317). 

in  Ewing  v.  Sills,  1  Ind.  125 ;  Dictum  7.  Morgan  v.  Winston,  2  Swan  (32 
in  Tarn  v.  Shaw,  10  Ind.  469,  472.  Tenn.')  471 ;  Roper  v.  Rowlett,  7  Lea 

3.  Brown  v.  Chaney,  1  Ga.  (1  Kelly)     (75  Tenn.)  320. 

410,  415.  8.  Marlatt  v.  Clary,  20    Ark.  251, 

4.  Maupin  v.  Compton,  3  Bibb   (6    262. 

Ky.)  214.  9.  Axford  v.  Graham,  57  Mich.  422 

(24  N.  W.  R.  158). 
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§  584.  Sections  574  and  580  continued — Warrantor  of  title 
to  real  property  has  no  notice  of  suit. — If  a  stranger  brings 
an  action  of  ejectment  against  the  vendee  of  land  with  war- 
ranty of  title,  and  the  vendor  has  no  notice  of  the  action,  the 
decisions  uniformly  hold  that,  in  a  suit  by  the  former  against 
the  latter  upon  the  contract  of  warranty,  the  judgment 
of  eviction  is  no  evidence  of  paramount  title  in  the  former 
plaintiff.1  Thus,  a  town  leased  a  tract  of  land  bounded  on  the 
north  by  its  north  line.  The  lessee  afterwards  sued  the  town 
for  a  breach  of  the  covenant  for  quiet  enjoyment,  and  on  the 
trial,  in  order  to  show  an  eviction,  introduced  in  evidence  a 
record  of  a  judgment  in  favor  of  a  stranger,  which  record  only 
purported  to  cover  land  bounded  on  the  south  by  the  north 
line  of  the  town.  It  was  held  that  he  might  also  prove  by 
extrinsic  evidence  that  the  true  north  line  of  the  town  was 
twelve  rods  north  of  the  line  as  established  in  the  judgment  in 
favor  of  the  stranger,  because  as  the  town  was  neither  a  party 
nor  vouched  in  to  defend,  it  was  not  concluded,  and  therefore 
he  was  not.2 

So,  if  a  vendee  sues  his  vendor  for  fraudulently  representing 
a  mortgage  on  the  premises  to  be  forged,  the  fact  that  it  has 
been  foreclosed  against  him  in  a  suit  in  which  the  vendor  was 
not  a  party  and  not  notified,  does  not  bar  him  from  proving 
that  it  was  a  forgery.3 

§  585.  Slave  or  freeman. — It  was  held  by  a  federal  circuit 
court  since  the  war  of  the  rebellion,  that  a  judgment  holding  a 
person  as  a  slave  was  no  bar  to  an  action  by  him  for  damages, 
for  want  of  mutuality;  that  he  might  show  his  freedom  not- 
withstanding.* But  the  supreme  court  of  Missouri  decided 
that  a  judgment  against  the  plaintiff,  in  a  suit  for  his  freedom, 
in  Kentucky,  barred  an  action  by  him,  for  the  same  purpose, 

1.  Graham  v.  Tankersley,    15  Ala.        2.  Knapp  v.  Town  of  Marlboro,  31 
634,  644;  Sisk  v.  Woodruff,  15  111.  15;     Vt.  674,  676. 

Rhode  v.  Green,  26  Ind.  83;  Walton        3.  Everling  v.  Holcomb,  74  Iowa  722 
v.  Cox,  67  Ind.  164;  Prewit  v.  Ken-     (39  N.  W.  R.  117). 
ton,  3  Bibb  (6  Ky.)  280.  4.  Wood  v.  Ward,  2  Flippin  336— 

Baxter,  J. 
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against  one  who  purchased  him  from  the  defendant  in  the 
former  suit.1 

Children. — A  judgment  that  a  woman  is  not  a  slave  is  con- 
clusive in  favor  of  her  after-born  child,2  while  a  judgment  de- 
claring a  woman  to  be  a  free  person  because  her  mother  had 
been  manumitted,  is  no  evidence  of  the  freedom  of  her  children 
theretofore  born,  for  want  of  privity.3 

§  586.  Subsequent  purchasers — (See  §  538,  supra). — As  a 
matter  of  course,  one  who  acquires  or  purchases  any  right  or 
title  after  the  interest  of  the  person  from  whom  he  receives  it 
has  been  adjudicated,  takes  it  as  adjudged.  Nevertheless,  cases 
will  arise  in  which  the  application  of  this  axiomatic  principle 
is  not  clear. 

Execution  sale. — If  property  is  seized  upon  execution  and 
a  stranger  brings  a  suit  to  try  the  title  and  is  defeated,  that  will 
bar  an  action  by  him  against  one  who  subsequently  purchases 
the  property  at  the  execution  sale.4  Land  was  levied  upon  as 
the  property  of  the  execution  defendant,  and  a  third  person 
iiled  a  claim  for  it  under  the  statute  and  was  defeated.  He 
then  sold  the  land  to  a  fourth  person,  one  of  whose  creditors 
levied  upon  and  sold  it,  and  became  the  purchaser ;  and  this 
purchaser  made  a  claim  for  it  when  offered  for  sale  under  the 
original  levy.  But  it  was  held  that  he  stood  in  the  shoes  of  the 
first  claimant,  and  that  his  rights  were  barred.5 

Exemption. — A,  after  the  issuing  of  an  execution  to  the 
sheriff  against  him,  sold  certain  chattels  to  B  which  were  not 
subject  to  its  lien  because  of  the  exemption  law.  The  sheriff 
now  seized  the  chattels  in  the  hands  of  B,  who  replevied  them 
and  was  defeated.  A  now  repurchased  them  from  B,  and 
sought  to  hold  them  free  from  the  execution  lien,  but  it  was 
held  that  he  could  not  do  so  because  he  was  a  privy  in  owner- 
ship with  B,  in  whose  hands  they  were  bound.6 

1.  Offutt  v.  John,  8  Mo.  120  (40  Am.  4.  Shirley  v.  Fearne,  33  Miss.  653  (69 
D.  125).  Am.  D.  375). 

2.  Alexander  v.  Stokely,  7  Serg.  &  5.  Means  v.  Sanders,  li  Ga.  113. 
Rawle  299.  6.  Dipert  v.  Jones,  4  Ind.  App.  158, 

3.  Bloodgooo1  v.  Grasey,  31  Ala.  163  (30  N.  E.  R.  419).  The  court  said: 
575,  590.  "  If  the  appellant  had  any  rights  un- 
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Tax-deed. — In  a  suit  by  A  against  B  on  a  tax-deed,  a  decree 
that  A  owns  the  land  in  fee-simple  binds  a  subsequent  grantee 
of  B,  so  that  he  can  not,  in  ejectment  by  A,  set  up  the  title  of 
a  stranger  paramount  to  that  of  both  A  and  B,  because  B  could 
not  do  so.1 

Taxes. — There  was  a  dispute  whether  a  tract  of  land  was 
within  a  patent  to  A  or  a  patent  to  B.  A  having  secured  two 
verdicts  against  B,  which  concluded  him,  the  tract  was  after- 
wards sold  to  C  for  taxes  assessed  to  B.  A  had  previously  paid 
the  taxes  on  this  tract,  which  were  also  assessed  to  him.  In 
an  action  by  C  against  A  for  trespass  it  was  decided  that  his 
purchase  at  the  tax  sale  made  him  a  privy  of  B,  and  that  the 
former  judgment  was  conclusive  that  the  tract  was  not  within 
B's  patent.2  So,  if  a  railway  company  succeeds  in  having  a 
county  enjoined  from  levying  taxes  upon  certain  property  for  a 


der  the  exemption  laws,  he  should 
have  saved  them  through  Davis  upon 
the  first  trial.  Whatever  rights  he 
now  has  in  the  property  were  acquired 
since  the  rendition  of  the  judgment  in 
Davis  v.  Jones,  and  were  fixed  by 
that  judgment.  By  it  the  lien  of  the 
execution  was  declared  valid,  and  the 
appellant's  right  of  exemption  was  de- 
clared invalid.  When  the  appellant  pur- 
chased the  property  back  from  Davis, 
he  bought  it  with  the  execution  lien  at- 
tached, which  the  court  had  declaimed 
could  not  be  divested  by  the  privilege 
of  exemption.  When  the  appellant 
sold  the  property  to  Davis,  as  between 
him  and  Davis,  the  sale  was  a  valid 
one,  and  transferred  to  Davis  all  the 
interest  the  appellant  had  in  the  prop- 
erty. The  appellant,  if  he  was  en- 
titled to  the  benefit  of  the  exemption 
laws,  had  a  right  to  sell  his  property 
to  Davis  free  from  the  lien  of  the  exe- 
cution. Barnard  v.  Brown,  112  Ind. 
53  (13  N.  E.  Rep.  401) ;  Dumbould  v. 
Rowley,113  Ind.  353  (15  N.  E.  R.  463)  ; 
Ray  v.  Yarnell,  118  Ind.  112  (20  N.  E. 


Rep.  705).  The  debtor  in  such  cases 
holds  the  property  entirely  free  from 
the  claims  of  creditor.  Blair  v. 
Smith,  114  Ind.  114  (15  N.  E.  Rep. 
817).  But  it  must  be  borne  in  mind 
that  the  right  of  the  debtor  thus  to 
convey  his  property  depends  upon 
one  very  important  condition,  and 
that  is,  he  must  be  entitled  to  the 
benefit  of  the  exemption  laws.  This 
was  one  of  the  questions  litigated  in 
Davis  v.  Jones,  after  the  property  had 
been  sold  by  the  appellant  to  Davis, 
and  before  the  latter  sold  it  back  to 
the  appellant.  In  that  case  the  court 
decided  in  effect  that  the  appellant 
was  not  entitled  to  have  his  property 
exempt  from  execution.  From  this 
decision  neither  Davis  nor  the  appel- 
lant, his  privy  in  ownership,  took  any 
appeal,  and  it  stands  in  full  force.  It 
is  therefore  binding  upon  both  Davis 
and  the  appellant." 

1.  Finney  v.  Boyd,  26  Wis.  366,  369. 

2.  Stray er  v.  Johnson,   110  Pa.  St. 
21  (1  Atl.  R.  222). 
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specified  time,  another  company  which  purchases  the  property 
can  take  advantage  of  the  adjudication  as  a  privy  in  estate.1 

Trade-mark. — If  a  bill  to  restrain  a  person  from  infringing 
a  trade-mark  is  dismissed  on  the  merits,  that  will  preclude  a 
suit  for  the  same  purpose  against  one  who  purchases  goods  of 
the  defendant.2 

Trover. — A,  having  sued  B  in  trover  for  cattle,  B's  defense 
was  that  he  had  purchased  them  from  A,  but  A  recovered.  A 
then  sued  C  for  the  same  cattle.  His  defense  was,  that  he  took 
them  by  order  of  one  who  purchased  them  from  B,  the  defend- 
ant in  the  former  action,  and  that  he,  B,  had  bought  them 
from  A,  the  plaintiff.  But  the  former  recovery  was  held  to  be 
a  bar  to  this  defense.3 

Indian  cases. — Chand  on  Res  Judicata,  section  95,  says : 
"95.  Purchaser  at  execution  sale  does  not  claim  under 
the  judgment  debtor,  the  attaching  creditor  or  the  bail- 
IFF conducting  the  sale. — There  is  no  privity  between  a  pur- 
chaser at  a  sale  in  execution  of  a  decree,  and  the  judgment 
debtor  whose  property  is  sold,  or  the  attaching  creditor  at 
whose  instance,  and  for  whose  immediate  benefit,  the  sale  took 
place.  In  Anundo  Moyee  v.  Dhonendro  Chunder,4  Lord  Just- 
ice James  said  :  '  Their  lordships  think  that  the  title  of  a  pur- 
chaser under  a  judgment  decree  can  not  be  put  on  the  same 
footing  as  the  title  of  a  mortgagor,  or  of  a  person  claiming 
under  a  voluntary  alienation  from  the  mortgagor.'  In  Imrit 
Kooer  v.  Debee  Pershad,5  Sir  Richard  Couch,  C.  J.,  speaking, 
in  the  judgment  of  the  court,  of  the  purchasers  at  the  execution 
sale,  said :  '  They  are  not  in  the  position  of  a  person  who 
takes  a  conveyance  direct  from  the  party.  The}7  are,  there- 
fore, not  bound  by  what  the  judgment  debtor  may  have  stated 
on  some  previous  occasion.'  In  Dinendronatli  v.  Ramkumar,6 
Sir  Barnes  Peacock,  in  delivering  the  judgment  of  their  lord- 
ships of  the  privy  council,  said :     'There  is  a  great  distinction 

1.  Secor  v.   Singleton,   41   Fed.    R.        4.  14  M.  I.  A.  111. 
725,  727.  5.  18  W.  R.  201. 

2.  Lea  v.  Deakin,  11  Bissell  23.  6.  L.  R.  8  Indian  Appeals  65. 

3.  Calkins  v.   Allerton,   3   Barbour 
171,  174. 
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between  a  private  sale  in  satisfaction  of  a  decree  and  a  sale  in 
execution  of  a  decree.  Under  the  former,  the  purchaser  de- 
rives title  through  the  vendor,  and  can  not  acquire  a  better 
title  than  that  of  the  vendor.  Under  the  latter,  the  purchaser, 
notwithstanding  he  acquires  merely  the  right,  title  and  interest 
of  the  judgment  debtor,  acquires  that  title  by  operation  of  law 
adversely  to  the  judgment  debtor,  and  freed  from  all  alienations 
or  incumbrances  effected  by  him  subsequently  to  the  attach- 
ment of  the  property  sold  in  execution.'  Citing  the  above  de- 
cisions, the  Calcutta  high  court  held,  in  Parbhu  Lai  v.  Mylne,1 
that  a  purchaser  at  an  execution  sale  was  not  the  representative 
of  a  judgment  debtor  for  the  purpose  of  the  rule  of  estoppel." 

§  587.  Tenants  in  common — ( See  §  538,  supra ) . — A  recovery 
against  one  tenant  in  common  does  not  affect  the  title  of  an- 
other.2 So,  a  judgment  rendered  against  one  tenant  in  com- 
mon on  an  answer  of  the  statute  of  limitations,  is  no  bar  to  the 
same  answer  by  another  tenant  in  common  who  was  not  a  par- 
ty to  the  first  suit.8  But  damages  recovered  by  one  tenant  in 
common  for  overflowing  the  common  land,  bars  an  action  by 
all  the  tenants  to  recover  for  the  same  injury.4  A  recovery, 
however,  of  the  title  to  the  undivided  one-half  of  land  and  the 
possession  of  the  whole  by  one  tenant  in  common,  does  not 
conclude  the  defendant  from  showing  that  he  is  the  owner  of  the 
other  undivided  one-half  in  a  suit  by  the  other  tenant  in  com- 
mon.5 A,  B  and  C  were  part  owners  of  a  vessel  of  which  A 
was  also  the  master.  D  sued  A,  alleging  that  an  insurance 
company  had  issued  a  policy  of  insurance  on  the  vessel  to  B 
and  C  ;  that  the  vessel  was  lost  by  the  negligence  of  A  ;  that 
the  insurance  company  paid  B  and  C  their  loss  and  took  an 
assignment  of  the  policy  and  assigned  it  to  him,  D.  He 
prayed  to  recover  from  A  the  value  of  the  interest  of  B  and  C. 

1.  Indian  L.  R.  14  Calcutta  401.  R.  547 — in  actual  possession,  but  not 

2.  Wattson  v.  Dowling,  26  Cal.  124,     made  a  party. 

127;   Williams  v.   Sutton,  43  Cal.  65,        3.  Bass  v.  Sevier,  58  Tex.  567. 

71;    Stovall   v.    Carmichael,   52  Tex.        4.  Fell  v.  Bennett,  110  Pa.  St.  181(5 

383,  390;  Miller  v.  Blackett,  47  Fed.    Atl.  R.  17). 

5.  Read  v.  Allen,  56  Tex.  182,  191. 
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A  answered  that  he  held  a  policy  of  insurance  in  the  same 
company  covering  the  loss  to  his  share  of  the  vessel ;  that  he 
sued  the  company  upon  it ;  that  its  defense  was  that  the  loss 
was  occasioned  by  his  negligence ;  that,  after  a  trial,  he  recov- 
!  ered  judgment.  But  this  was  ruled  to  be  no  bar,  because  the 
insurance  company  did  not  represent  B  and  C  in  the  former 
action,  which  D  now  did.1 

Mortgagee  of  one. — A  decree  in  partition  between  tenants 
in  common  does  not  bind  a  creditor  of  one  of  them  who  has 
obtained  a  lien  either  by  an  attachment2  or  a  mortgage.8 

Tenant  in  dower — Reversioner. — A  tenant  in  dower  is  li- 
able to  the  reversioner  for  injuries  to  the  estate  ;  and  for  that 
reason  she  may  recover  for  such  injuries  from  the  wrong-doer, 
and  that  will  bar  an  action  against  him  by  the  reversioner, 
who  is  a  privy  to  the  tenant  in  dower  in  such  cases.4 

Tenant  for  life — Vested  remaindermen. — A  recovery  of 
land  in  a  writ  of  right  against  the  life  tenant  does  not  affect 
one  having  a  vested  remainder.5  A  woman,  having  a  life  es- 
tate in  slaves,  and  being  also  trustee  under  the  will  for  her 
children  who  owned  the  remainder  in  the  slaves,  sued  in  her 
own  right  and  as  trustee  for  her  children,  for  their  conversion, 
and  was  defeated.  This  was  held  to  be  no  bar  to  an  action 
by  the  children  after  the  termination  of  their  mother's  life  es- 
tate.6 

Reversioner. — A  judgment  against  the  life  tenant  does  not 
affect  the  reversioner,  as  they  are  not  in  privity.7 

Tenant — Subtenant — (See  §  538,  supra). — A  recovery  in 
ejectment  against  a  tenant  concludes  a  person  holding  under 

1.  Williams  v.  Hays,  64  Hun  (71  N.  Mass.)  376,  381.  Sutton  v.  Pollard, 
Y.  Supr.)  202  (19  N.  Y.  Suppl.  61;  46  —  Ky.  —  (29  S.  W.  R.  637),  holds 
N.  Y.  St.  Reporter  100) .  that  a  recovery  in  ejectment  against 

2.  Munroe  v.  Luke,  19  Pick.  (36  the  life  tenant  in  possession,  does  not 
Mass.)  39.  affect  the  remainderman,  who  can  re- 

3.  Colton  v.  Smith,  11  Pick.  (28  cover  from  the  former  plaintiff  after 
Mass.)  311.  the  death  of  the  life  tenant. 

4.  Willey  v.  Laraway,  64  Vt.  559  (25  6.  Haile  v.  Hill,  13  Mo.  612,  615. 
Atl.  R.  436).  7.  Adams  v.  Butts,  9  Conn.  79. 

5.  Brewer  v.  Hardy,  22  Pick.    (39 
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him,  although  such  person  was  in  possession  when  the  action 
was  begun  and  was  not  made  a  party.1 

§588.  Trustee  sued  by  beneficiary. — If  a  trustee  buys  at 
his  own  sale,  the  transaction  is  voidable  at  the  election  of  the 
beneficiaries.  But  if  one  of  them  sues  him  to  set  aside  the  sale 
and  is  defeated,  he  can  get  no  relief  upon  a  subsequent  suc- 
cessful action  by  the  other  beneficiaries,  and  his  share  will  go 
to  the  trustee.2  So,  if  the  trustee  of  an  insolvent  makes  a  re- 
port ignoring  certain  children,  who  oppose  it  upon  the  ground 
that  the  insolvent,  their  father,  had  taken  and  converted  prop- 
erty which  had  descended  to  them  from  their  mother,  for  which 
the  law  gave  them  a  lien  prior  to  all  other  creditors,  and  this 
contention  is  sustained  and  the  amount  due  them  is  fixed,  and 
a  decree  made  that  they  be  paid  in  preference  to  every  other 
creditor,  this  bars  all  further  opposition  on  behalf  of  the  trus- 
tee or  the  creditors,  as  he  represented  them.3  A  person  devised 
property  in  trust  for  the  maintenance  of  his  widow  for  life,  and 
for  the  maintenance  and  education  of  his  only  son  during 
minority.  The  son  having  died,  the  widow  as  his  sole  heir 
sued  the  trustee,  claiming  the  funds  in  his  hands,  and  a  de- 
cree was  made  that  she  was  entitled  to  the  interest  of  the  fund, 
and  to  the  principal  if  necessary  for  her  comfortable  support. 
After  her  death,  a  contest  arose  between  her  heirs  and  the  heirs 
of  the  testator,  but  as  the  latter  were  not  parties  to  her  suit 
against  the  trustee,  nor  in  privity  with  any  party,  it  was  de- 
cided that  the  former  adjudication  bound  neither  side.4 

§  589.  Trustee  sued  by  stranger. — The  Supreme  Court  of 
the  United  States  says  that  if  a  trustee  is  invested  with  such 
powers  and  subjected  to  such  obligations  that  those  for  whom 
he  holds  will  be  bound  by  what  is  done  against  him,  as  well  as 
what  is  done  by  him,  the  beneficiaries  will  be  bound  by  a  de- 
cree against  him,  though  not  parties.5     So,  if  judgment-credi- 

1.  Hessel    v.   Johnson,  124  Pa.  St.        4.  Van  Camp  v.   Fowler,  61    Hun 
233  (16  Atl.  R.  855).  (68  N.  Y.  Supr.)  626  (16  N.  Y.  Suppl. 

2.  Boerum  v.  Schenck,  41  N.  Y.  182,    281). 

192.  5.  Kerrison  v.  Stewart,  93  TJ.  S.  155, 

3.  Saul  v.  His  Creditors,  7  Martin    160;    Pollitz    v.  Farmers'   Loan    and 
N.  S.  425,  432  (9  Martin  [La.]  601).        Trust  Co.,  53  Fed.  R.  210. 
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tors  constitute  some  of  their  own  number  trustees,  who  pur- 
chase the  land  of  the  debtor  at  sheriff's  sale,  and  receive  a  deed 
in  their  own  names,  but  for  the  benefit  of  the  others  as  well  as 
themselves,  a  foreclosure  to  which  they  are  parties-defendant 
binds  the  other  beneficiaries.1     And  if  bonds  are  secured  by  a 


1.  Robertson  v.  Van  Cleave,  129 
Ind.  217  (26  N.  E.  R.  899).  The  court 
said:  "Brown  and  Ristine  were,  as 
the  confessed  allegations  of  the  coun- 
ter-claim show,  trustees  for  them- 
selves and  all  the  co-plaintiffs.  A  de- 
cree against  trustees  usually  binds 
the  beneficiaries,  and  certainly  does 
so  in  a  case  such  as  this,  in  which  the 
evidence  of  title  clothes  the  trustees 
with  the  apparent  legal  ownership. 
It  appears  that,  upon  the  sale  on  the 
judgment,  the  evidence  of  title  was 
taken  by  the  trustees  for  their  own 
benefit,  as  well  as  for  the  benefit  of 
their  co-plaintiffs,  and  as  to  third 
parties  they  were  the  ostensible  legal 
owners  of  such  an  interest  as  the  cer- 
tificate conveyed.  They  can  not,  as 
against  McCabe,  be  regarded  as  hold- 
ers of  a  mere  naked  trust.  The  cases 
of  Gaylord  v.  Dodge,  31  Ind.  41 ; 
Adams  v.  La  Rose,  75  Ind.  471 ;  Mc- 
Coy v.  Monte,  90  Ind.  441,  are  not  of 
controlling  influence,  for  we  are  in 
this  instance  required  to  give  judg- 
ment upon  a  case  wherein  the  trustees 
have  a  beneficial  interest,  and  were  the 
parties  to  a  foreclosure  suit  affecting 
the  property  to  which  they  held  the 
whole  of  the  title  or  right  which  ex- 
isted under  the  certificate  executed 
by  the  sheriff.  In  speaking  of  such  a 
trustee,  it  was  said  in  the  case  of  Ker- 
rison  v.  Stewart,  93  U.  S.  155,  that  '  if 
he  has  been  made  such  a  representa- 
tive it  is  well  settled  that  his  bene- 
ficiaries are  not  necessary  parties  to  a 
suit  by  him  against  a  stranger  to  en- 
force the  trust  (Shaw  v.  Railroad  Co., 
5  Gray  162 ;  Bifield  v.  Taylor,  1  Beat. 


(Irish)  91 ;  Campbell  v.  Railroad  Co.,  1 
Woods  368 ;  Ashton  v.  Bank,  3  Allen 
217),  or  to  one  by  a  stranger  against 
him  to  defeat  it  in  whole  or  in  part 
(Rogers  v.  Rogers,  3  Paige  379 ;  Wake- 
man  v.  Grover,  4  Paige  23 ;  Winslow  v. 
Railroad  Co.,  4  Minn.  313;  Campbell 
v.  Watson,  8  Ohio  498) .  In  such  cases 
the  trustee  is  in  court  for  and  on  be- 
half of  the  beneficiaries;  and  they, 
though  not  parties,  are  bound  by  the 
judgment,  unless  impeached  for  fraud 
or  collusion  between  him  and  the  ad- 
verse party.'  The  conclusion  that,  if 
a  trustee  who  represents  the  bene- 
ficiaries is  in  court,  the  decree  ren- 
dered binds  them,  in  so  far  as  it  af- 
fects the  trust  property,  is  supported 
by  many  other  decisions.  Yetterlein 
v.  Barnes,  124  T.  S.  169  (8  Sup.  Ct. 
Rep.  441) ;  New  Jersey  Franklinite 
Co.  v.  Ames,  12  N.  J.  Eq.  507 ;  Corco- 
ran v.  Chesapeake,  etc.,  Canal  Co.,  94 
U.  S.  741 ;  Richter  v.  Jerome,  123  U. 
S.  233  (  8  Sup.  Ct.  Rep.  106) ;  Coal  Co. 
v.  Blatchford,  11  Wall.  172 ;  VanVech- 
ten  v.  Terry,  2  Johns.  Ch.  197 ;  Board, 
etc.,  v.  Railroad  Co.,  24  Wis.  93 ;  Hays 
v.  Gas  Light,  etc.,  Co.,  29  Ohio  St.  330 ; 
Mead  v.  Mitchell,  5  Abb.  Pr.  92; 
Knapp  v.  Railroad  Co.,  20  Wall.  117. 
Our  own  court  has  sanctioned  the 
general  doctrine.  Rinker  v.  Bissell, 
90  Ind.  375.  This  general  doctrine 
clearly  applies  if,  as  here,  there  is  a 
purchase  at  sheriff's  sale,  and  the 
creditors  interested  in  the  purchase 
constitute  some  of  their  own  members 
trustees,  and  cause  the  certificate  to 
issue  to  the  persons  chosen  to  repre- 
sent them.     The  necessary-  inference 
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deed  of  trust,  and  the  trustee,  as  such,  is  made  a  defendant  in  a 
suit  concerning  them,  the  final  decree  binds  him  in  respect  to 
the  bonds  owned  by  him  individually,  because  he  represents 
himself  as  well  as  the  other  beneficiaries.1  If  A  devises  slaves 
to  B  in  trust  for  C,  a  decree  rendered  in  favor  of  the  creditors 
of  A  in  a  suit  against  B  and  the  executor,  canceling  the  trust, 
does  not  bind  C,  and  he  may  enjoin  its  enforcement.  The 
court  said :  "At  law,  the  trustee  is  the  proper  party-defend- 
ant ;  but  in  equity  no  decree  can  be  rendered  affecting  the 
rights  of  the  cestui  que  trust,  unless  he  is  a  party ;  for  it  is  a 
fundamental  principle  of  the  court  that  all  parties,  however 
remotely  concerned  in  interest,  must  be  before  it,  or  no  decree 
can  be  made  to  bind  them.  This  is  particularly  the  case  as  to 
the  cestui  que  trust,  since  he  has  the  real  beneficial  interest, 
and  the  trustee  is  a  mere  nominal  party."2 

Trustee  dies  pending  suit. — If  a  deed  of  trust  to  A  to  se- 
cure a  note  payable  to  another  provides  that,  in  case  of  the 
death  or  inability  of  A  to  act,  B  shall  be  the  trustee,  a  fore- 
closure of  a  prior  lien,  to  which  the  maker  of  the  note  and  A 
are  the  sole  parties,  when  A  dies  pending  the  suit,  and  it  is 
abated  as  to  him,  and  B  is  not  brought  in,  is  no  bar  to  a  suit 
by  B  to  foreclose  the  trust  deed.3 

Trustee  in  marriage  settlement — Next  of  kin. — In  case 
an  intended  husband  executes  a  marriage  settlement  and  re- 
leases all  interest  which  he  might  acquire  by  the  marriage,  the 
property,  at  her  death,  goes  'entirely  to  her  next  of  kin  and 
none  to  him.  Hence,  a  decree  procured  by  him,  in  a  suit  be- 
gun after  her  death,  against  the  trustee  in  the  settlement  as  sole 
defendant,  vesting  the  property  in  himself,  is  not  binding  on 
the  next  of  kin,  as  the  trustee  does  not  represent  them.4 

§  590.  Trustee  sues  stranger. — If  a  company  holds  a  mort- 
gage in  trust  to  secure  bondholders,  a  foreclosure  by  it  binds 

is  that  the  trustees  so  chosen  repre-  2.  Collins  v.  Lofftus,  10  Leigh  (37 

sent  the  interests  of  all  in  the  property  Va.)  5  (34  Am.  D.  719). 

purchased,   and    themselves    have    a  3.  Bannon  v.  Thayer,  124  111.451  (17 

beneficial  interest."  N.  E.  R.  54). 

1.  Corcoran  v.  Chesapeake  and  Ohio  4.  Gamble    v.   Nunn,    5    Sneed  (37 

Canal  Co.,  94  U.  S.  741,  745.  Tenn.)  465. 
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them.1  So,  in  a  suit  by  the  trustee  against  a  stranger  to  recover 
trust  property  and  to  compel  him  to  account  for  the  proceeds  of 
so  much  as  he  has  converted,  a  recovery  by  the  defendant  bars 
a  suit  against  him  by  a  beneficiary,  although  the  latter  was  not 
a  party  to  the  first  suit.2 


1.  Glide  v.  Dwyer,  83  Cal.  477  (23 
Pac.  R.  706) ;  Corcoran  v.  Chesapeake 
and  Ohio  Canal  Co.,  94  U.  S.  741,  745; 
Shaw  v.  Railroad  Company,  100  TJ.  S. 
605,  611 ;  Richter  v.  Jerome,  123  U.  S. 
233,  246. 

2.  In  re  Straut,  126  N.  Y.  201  (27  N. 
E.  R.  259).  The  court  said:  "But 
this  petitioner  claims  that  he  is  not 
bound  by  that  adjudication,  for  the 
reason  that  he  was  not  a  party  to  that 
action.  It  is  the  general  rule,  un- 
doubtedly, that  one  is  not  bound  by 
an  adjudication  in  an  action  to  which 
he  is  not  a  party.  But  to  this  rule 
there  are  many  well-recognized  ex- 
ceptions. Executors,  administrators, 
assignees  and  receivers,  all  act,  re- 
presentatively, as  trustees  of  other 
persons,  and  yet,  in  actions  brought 
by  them  to  recover  trust  property,  or 
to  reduce  trust  property  to  possession, 
the  beneficiaries  and  parties  ulti- 
mately entitled  are  not  necessary  par- 
ties. Here  these  trustees  appointed  to 
take  the  place  of  the  trustees  under  the 
will  had  the  legal  title  to  and  were  the 
legal  owners  of  the  personal  property 
belonging  to  the  trust-estate  (Toronto 
Gen.  Trust  Co.  v.  Chicago,  etc.,  R.  Co., 
123  N.  Y.  37,  25  N.  E.  Rep.  198) ;  and 
it  has  never  been  held  that,  in  an  ac- 
tion by  the  trustees  to  reduce  such 
property  to  possession,  or  to  subject  it 
to  their  control,  it  is  necessary  to 
make  the  beneficiaries  parties.  In 
such  an  action,  they  represent  the 
whole  title  and  interest,  and  their  ac- 
tion, in  the  absence  of  fraud  or  collu- 
sion, is  binding  upon  the  beneficiaries. 
In  the  action  brought  by  these  trustees 


there  was  no  question  between  them 
and  the  beneficiaries,  and  no  question 
between  the  beneficiaries  themselves. 
The  only  question  at  issue  was  be- 
tween the  trustees  and  a  stranger  to 
the  trust,  who  was  alleged  to  have  in 
his  possession,  or  to  be  liable  to  ac- 
count for,  certain  property  belonging 
to  the  trust,  and  in  such  an  action  it  is 
well  settled  now  that  the  beneficiaries 
are  not  necessary  parties.  (Horsley  v. 
Fawcett,  11  Beav.  565;  Goldsmid  v. 
Stonehewer,  9  Hare  [Ch.]  App.  38; 
Doody  v.  Higgins,  9  Hare  [Ch.] 
App.  [32;  Fowler  v.  Bayldon,  9 
Hare  [Ch.]  App.  78;  Adams  v. 
Bradley,  12  Mich.  346;  Ashton  v. 
Bank,  3  Allen  217 ;  Boyden  v.  Part- 
ridge, 2  Gray  190;  Carey  v.  Brown, 
92  U.  S.  171 ;  Kerrison  v.  Stewart.  93 
U.  S.  155;  Railroad  Co.  v.  Nolan,  48  N. 
Y.  513).  If  the  purpose  of  the  action 
had  been,  among  other  things,  to 
determine  rights  as  between  the  bene- 
ficiaries themselves,  or  as  between  the 
trustees  and  the  beneficiaries,  then  it 
would  have  been  necessary  to  bring 
them  in  as  parties.  The  rule  is  thus 
laid  down  in  Perry  on  Trusts  (section 
328) :  'It  is  the  duty  of  a  trustee  to 
defend  and  protect  the  title  to  the 
trust-estate,  and,  as  the  legal  title  is 
in  him,  he  alone  can  sue  and  be  sued 
in  a  court  of  law.  The  cestui  que  trust, 
the  absolute  owner  of  the  estate  in 
equity,  is  regarded  in  law  as  a  stran- 
ger.' In  Story  Eq.  PI.  (9th  ed.),  page 
192,  note  a,  it  is  said:  'If  a  suit 
brought  by  a  trustee  to  recover  the 
trust  property  does  not  give  rise  to 
any  conflict  of  interests  between  the 
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§  591.  Vendor  and  conditional  vendee. — If  a  sale  of  goods 
is  made  upon  condition  that  no  title  shall  pass  until  payment, 
the  parties  are  not  bailor  and  bailee,  and  a  recovery  and  satis- 
faction by  the  vendee  for  a  conversion  will  not  bar  an  action 
by  the  vendor  against  the  wrong-doer.1  A  case  in  an  interme- 
diate court  of  the  same  state  holds  that  a  recovery  in  such  a 
case,  without  satisfaction,  is  a  defense  to  an  action  by  the 
vendor.2 


§  592.   Wife — Paramour. — There    is  no  privity  between   a 


cestui  que  trusts,  and  does  not  involve 
an  investigation  into  their  relations 
with  each  other,  they  are  not  nec- 
essary parties.'  In  Railroad  Co.  v. 
Nolan,  supra,  it  was  decided  that 
trustees  who  have  the  title  to  the 
trust  fund  are  the  proper  parties 
plaintiff  in  an  action  to  maintain 
and  defend  the  fund  against  wrong- 
ful attack  or  injury  tending  to  impair 
its  safety  or  amount,  and  that  neither 
the  cestui  que  trust  nor  the  beneficia- 
ries can  maintain  such  an  action 
against  a  third  person,  except  in  case 
the  trustees  refuse  to  perform  their 
duty,  and  then  the  trustees  should  be 
made  parties  defendant.  In  Carey  v. 
Brown,  supra,  it  was  held  that  a  suit 
brought  by  a  trustee  to  recover  trust 
property,  or  to  reduce  it  to  possession, 
in  no  wise  affects  his  relations  with 
his  cestuis  que  trustent,  and  it  is  un- 
necessary to  make  them  parties.  In 
Horsley  v.  Fawcett,  supra,  the  master 
of  the  rolls  says :  'If  the  object  of  the 
bill  were  to  recover  the  fund  with  a 
view  to  its  administration  by  the 
court,  the  parties  interested  must  be 
present ;  but  it  merely  seeks  to  recover 
the  trust  money,  so  as  to  enable 
the  trustee  hereafter  to  distribute 
conformably  with  the  trust  declared. 
It  is  therefore  unnecessary  to  bring 
before  the  court  the  parties  bene- 
ficially   interested.'     These    trustees 


could  have  accounted  and  settled  with 
Snider,  and  discharged  him  without 
suit,  and  such  settlement,  if  fairly  and 
honestly  made,  would  have  been  bind- 
ing upon  the  beneficiaries.  The  rule 
as  to  the  maintenance  of  actions  by 
trustees  in  their  own  names,  without 
the  presence  of  the  beneficiaries  as 
parties,  is  somewhat  enlarged  by  sec- 
tion 449  of  the  code,  which  provides 
that  a  trustee  of  an  express  trust  may 
sue  without  joining  with  him  the  per- 
son for  whose  benefit  the  action  is 
prosecuted;  and  wherever  a  trustee 
may  sue  in  his  own  name  without 
joining  the  beneficiaries  of  the  trust, 
in  the  absence  of  fraud  or  collusion, 
the  beneficiaries  are  bound  by  the  re- 
sults of  the  action.  If  the  trustees  in 
that  action  had  prevailed  and  recov- 
ered any  property  from  Snider,  the 
recovery  would  have  inured  to  the 
benefit  of  this  petitioner,  and  all  the 
other  beneficiaries  under  the  will.  As 
Snider  would  have  been  bound  by  the 
judgment,  as  between  him  and  any 
and  all  of  the  beneficiaries,  in  the 
event  of  success  by  the  plaintiff  in 
that  action,  so  they  are  bound  by  the 
results  of  the  action  in  the  event  of 
his  success." 

1.  Hasbrouck  v.  Lounsbury,  26  N. 
Y.  598. 

2.  Thomas  v.  Coe,  51  Hun  (58  N.  Y. 
Supr.)  481. 
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wife  and  her  paramour.  Hence,  if  the  husband  sues  the  wife 
for  a  divorce  on  account  of  adultery  with  a  specified  man,  a 
decree  in  her  favor  is  no  bar  to  an  action  against  him  by  the 
husband  for  the  same  acts  of  adultery.1 

Witnesses — (See  page  116,  supra). — One  who  is  not  a  party, 
even  if  examined  as  a  witness,  is  not  bound  by  the  judgment.2 
This  is  because,  as  a  witness,  he  can  not  control  and  manage 
the  case.  Hence,  if  A  is  a  witness  for  B  in  his  suit  against  C, 
the  recovery  in  favor  of  B  can  not  be  used  by  A  in  his  suit 
against  C.8  And  the  fact  that  heirs  are  present  as  witnesses 
for  the  administrator  in  resisting  a  claim  against  the  estate  of 
the  decedent,  does  not  bar  them  from  contesting  the  judgment 
on  a  petition  to  sell  land  in  order  to  pay  it.4  So,  if  one  is  sued 
for  negligence  in  keeping  a  ferry,  a  judgment  either  for  or 
against  him,  is  no  evidence  against  his  servant  who  was  in 
actual  charge  of  the  ferry,  simply  because  he  was  a  witness  on 
the  trial.5  A  late  case  in  New  York  says  :  "The  mere  fact 
that  a  person  was  a  witness  in  a  former  litigation  does  not  bind 
him  by  the  result  of  that  litigation,  nor  does  it  in  law  conclude 
him  from  changing  his  testimony,  or  making  even  an  incon- 
sistent claim  in  a  subsequent  action  to  which  he  is  a  party." 

§  593.  Wrong  person,  recovery  from. — ( See  §  490,  supra ) . — 
If  the  plaintiff  is  defeated  because  he  sued  the  wrong  person, 
of  course,  that  does  not  bar  a  suit  against  the  right  one.  But 
a  recovery  against  the  wrong  person  has  the  same  effect.  He 
may  still  sue  the  proper  one.  Thus,  one  Capron  having  leased 
land  as  the  agent  of  Babbitt,  and  the  landlord  having  sued 
Capron  and  Abbott  and  recovered  a  judgment  for  rent  which 
he  was  unable  to  collect  from  Capron  because  he  had  no  prop- 
erty, and  from  Babbitt  because  there  was  no  judgment  against 
him,  this  was  held  to  be  no  bar  to  an  action  against  Babbitt.7 
So,  a  judgment  against  a  sheriff  for  an  escape  from  his  prede- 

1.  Coney  v.  Harney,  53  N.  J.  Law  428, 438  (11  N.  E.  R.  8,  and  12  N.  E.  E. 
53  (20  Atl.  R.  736).  304). 

2.  Whaley  v.  Houser,  18  S.  C.  602.  5.  Harris  v.  Plant,  31  Ala.  639,  645. 

3.  Doe  dem.  Burr  v.  Denison,  8  TJ.  6.  Stamp  u.Franklin,144  N.Y.607  (39 
C.  Q.  B.  610.  N.  E.  R.  634). 

,    4,  Scherer  v.  Ingerman,   110    Ind.        7.  Tierney  v.  Abbott,  46  Wis.  329. 
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cessor  in  office,  is  no  defense  to  a  suit  against  the  predecessor, 
as  the  first  judgment  is  simply  wrong.1  And  a  recovery  for 
damages  done  by  a  mob,  against  the  city  of  Brooklyn  which 
was  not  liable,  and  payment,  is  no  bar  to  a  recovery  against 
the  city  of  New  York,  which  is  liable.2  If  a  keeper  of  attached 
property  recovers  for  a  part  of  his  services  from  the  sheriff, 
who  is  not  liable,  that  does  not  preclude  an  action  for  the  balance 
against  the  plaintiff  in  the  suit  who  is  liable.3  An  unpaid 
judgment  against  B,  as  garnishee,  is  no  defense  to  a  suit  on  the 
same  demand  against  a  stranger.4  But,  in  Louisiana,  if  the 
plaintiff  sues  and  recovers  a  judgment  on  a  claim  against  A, 
that  will  bar  a  suit  on  the  same  claim  against  B,  because  it  is 
a  judicial  declaration  that  A  was  the  debtor.5 

These  Louisiana  cases  work  out  justice,  and,  therefore,  seem 
to  me  preferable.  If  the  plaintiff,  after  a  second  recovery,  had 
to  repay  the  first  defendant,  no  material  wrong  would  be  done. 
1  But  he  is  allowed  to  keep  both  recoveries  because  the  logic  of 
,  the  rules  of  res  judicata,  concerning  parties  and  privies,  seems 
to  lead  to  that  result.  It  seems  to  me  that  the  courts  ought  to 
be  astute  enough  in  discovering  exceptions  to  prevent  the  rules 
of  logic  from  working  injustice.  If  a  person  is  suffered  to  col- 
lect the  same  demand  from  two  others,  severally,  and  to  keep  it, 
it  looks  to  his  neighbors,  who  are  unskilled  in  law,  like  jug- 
glery. 

1.  Mathews  v.  Lawrence,   1  Denio  4.  Lewis  v.  Robertson,  100  Ala.  146 
212  (43  Am.  D.  665).  (14  S.  It.  166). 

2.  Atlantic  Dock  Co.  v.  Mayor,  53  5.  Louisiana  Levee  Co.  v.  State,  31 
N.  Y.  64.  La.  Ann.  250;  Durham  W.Williams, 

3.  Hawley  v.  Dawson,  16   Oregon  32  La.  Ann.  962,  967. 
344  (18  Pac.  Rep.  592). 
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CRIMES  AND  CRIMINAL  PROCEEDINGS. 


Principle  involved  in  title  iv §  594 

Chapter  XVIII. — Cause  entire  or  divisible,  or,  the 

doctrine  of  splitting  criminal  causes 595-626 

Chapter     XIX. — Issues    determined    in    criminal 

causes — Force  and  effect  of 627-632 

Chapter       XX. — Jeopardy    in    criminal    causes — 

What  does  or  does  not  constitute,  and  its  force 

and  effect 633-660 

Chapter      XXI. — Pleading,  practice  and  evidence 

in  criminal  causes 661-663 

§594.   Principle  involved  in  Title  IV :  §594.  Texas — First  case  deter- 

(Cases   defining  the  princi-  mined  bars — Fraud— Inferior 

pie,  possible  evidence—  Same  court  —  Jurisdiction — Merits 

evidence — A  cquittal  and  tried  in  irregular  proceedings 

conviction  distinguished  in  — Other  state). 

§  594.  Principle  involved  in  Title  IV. — There  is  but  little 
similarity  between  the  rules  which  govern  the  doctrine  of  res 
judicata  in  civil  and  criminal  cases.  In  the  latter  (1)  there 
are  no  privies  nor  represented  parties  to  be  bound;  (2)  the 
matter  is  never  complicated  by  counter-claims,  cross-demands, 
recoupments  nor  set-offs;  (3)  on  account  of  the  doctrine  of 
jeopardy,  the  rules  concerning  final  judgments  and  decisions 
on  the  merits  do  not  arise;  (4)  while  questions  in  respect  to 
matters  collaterally  or  incidentally  in  issue,  and  as  to  courts  of 
concurrent  or  exclusive  jurisdiction,  might  arise,  they  seldom 
or  never  do;   (5)  the  doctrine  of  jeopardy  also  intensifies  the 

(1200) 
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rules  in  regard  to  implied  adjudications  and  dividing  causes. 

Cases  defining  the  principle — Possible  evidence. — It 
was  said  in  an  English  case  that,  if  the  prisoner  could  have 
been  legally  convicted  on  the  first  indictment  upon  any  possible 
evidence  that  might  have  been  produced,  his  acquittal  will  bar 
a  new  prosecution.1  In  Alabama  it  was  said :  "A  former  ac- 
quittal is  no  bar  to  a  subsequent  prosecution,  unless  the  ac- 
cused could  have  been  convicted  upon  the  first  indictment, 
upon  proof  of  the  facts  averred  in  the  second."2  In  Massachu- 
setts the  supreme  court  said  :  "  The  test  as  to  the  legal  identity 
of  two  offenses  is  to  be  found  in  the  answer  to  this  question: 
Could  the  prisoner,  upon  any  evidence  that  might  have  been 
produced,  have  been  convicted  upon  the  first  indictment  of  the 
offense  that  is  charged  in  the  second?"3  It  is  said  in  New 
York  that  an  acquittal  or  conviction  in  order  to  be  a  bar 
"  must  be  for  the  same  identical  offense  charged  in  the  new  in- 
dictment."4 The  court  of  appeals  of  Texas  decides  that  an 
acquittal  is  no  bar  to  a  new  prosecution  on  a  charge  of  which 
the  defendant  could  not  have  been  convicted  on  the  first  trial.5 

Same  evidence. — Would  the  same  evidence  be  necessary  to 
secure  a  conviction  in  the  pending  as  in  the  former  prosecu- 
tion?6 or,  if  what  is  set  up  in  the  second  indictment  would  have 
maintained  a  conviction  under  the  first;7  or,  if  the  evidence 
necessary  to  support  the  second  case  would  have  supported  the 
first,8  the  first  case  will  be  a  bar.  On  the  contrary,  if  the  same 
evidence  will  not  support  both  cases,  an  acquittal  on  the  first 
is  no  bar.9 

Acquittal  and  conviction  distinguished  in  texas. — The 
court  of  appeals  of  Texas,  in  considering  a  plea  of  former  ac- 
quittal in  a  case  in  which  the  property  of  two  persons  had  been 

1.  Rex  v.  Sheen,  2  C.  &  P.  634.  6.  Smith  v.  State,  85  Ind.  553,  557. 

2.  Dominick  v.   State,   40  Ala.  680,        7.  State  v.  Webber,  76  Iowa  686  (39 
682.  N.  W.  R.  286). 

3.  Com.  v.  Bakeman,  105  Mass.  53,        8.  Price  v.  State,  19  Ohio  423. 

59.  9.  Heikes  v.  Com.,  26  Pa.  St.  513; 

4.  People  v.  Richards,  5  N.  Y.  Crim.  Com.  v.  Trimmer,  84  Pa.  St.  65 ;  Ex 
355,  370.  parte  Rogers,  10  Tex.  App.  655,  665; 

5.  Irvin  v.  State,  7  Tex.  App.  78,  81.  Williams  v.  State,  13  Tex.  App.  285. 
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stolen  at  the  same  time,  said  that  when  the  evidence  shows 
that  the  theft  of  animals  of  two  different  owners  was  perpe- 
trated in  a  single  transaction,  the  conviction  of  the  accused  of 
the  theft  of  one  will,  upon  the  doctrine  of  carving,  operate  as 
a  bar  to  a  prosecution  for  the  theft  of  the  other.  But  being 
charged  in  an  indictment  with  theft  of  the  cattle  of  one,  and 
tried  and  acquitted,  the  plea  of  former  acquittal  is  not  avail- 
able in  a  trial  on  another  charge  of  stealing  the  cattle  of  an- 
other, "notwithstanding  the  transaction  be  the  same  and  the 
evidence  identical,  for  whilst  such  evidence  might  have  been 
insufficient  in  the  first  instance,  it  might  well  be  all-sufficient 
in  the  last  instance."1 

First  case  determined  bars. — If  two  cases  involving  the 
same  offense  are  pending  at  the  same  time,  the  one  first  deter- 
mined will  bar  the  other.  Thus,  an  acquittal,  in  a  mayor's  court, 
of  keeping  a  disorderly  house,  precludes  a  trial  in  the  district 
court  for  the  same  offense  on  an  indictment  filed  before  the 
case  was  brought  before  the  mayor.2  So,  to  an  indictment  in 
a  superior  court  for  keeping  open  a  tippling-house  on  Sunday, 
April  4,  1873,  a  plea  alleging  that  since  the  pendency  of  the 
indictment  he  was  prosecuted  and  convicted  in  an  inferior 
court  named  for  keeping  open  a  tippling-house  on  Sunday, 
June  8,  1873,  being  the  same  offense  charged  in  the  indict- 
ment, is  good.3 

Fraud. — A  person  was  convicted  of  grand  larceny  and  was 
granted  a  new  trial,  which,  on  appeal,  was  reversed.  The  court 
below  was  induced  to  believe  that  an  order  refusing  instead  of 
an  order  granting  a  new  trial,  had  been  reversed,  and,  upon 
that  belief,  accepted  his  plea  of  guilty  of  petit  larceny  and  as- 
sessed a  fine,  which  he  paid  and  was  discharged.  Upon  a  sub- 
sequent discovery  of  the  true  state  of  the  record  and  of  the  de- 
ceit of  the  defendant,  the  court  set  aside  the  judgment  and  or- 
dered his  money  to  be  returned,  and  caused  him  to  be  brought 
in,  and   sentenced  him  upon   the  verdict.     He  appealed  and 

1.  Alexander  v/State,  21  Tex.  App.  2.  Handley  v.  State,  16  Tex.  App. 
406   (57   Am.    R.  617),    relying   upon     444. 

Wright  v.  State,  17  Tex.  App.  152.  3.  Maher  v.   State,  53  Ga.  448    (21 

Am.  R.  269). 
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contended  that  he  had  been  once  convicted  and  punished  for  the 
offense  committed,  but  this  contention  was  denied  on  account 
of  his  fraud.1  The  court  said:  "It  is  very  evident  that,  when 
the  appellate  court  reversed  the  order  granting  a  new  trial,  the 
only  duty  left  for  the  performance  of  the  trial  court  was  to  ren- 
der an  appropriate  judgment  and  sentence  upon  the  verdict 
which  the  jury  had  returned  of  guilty  of  grand  larceny,  and 
which  the  appellate  tribunal,  by  its  action,  had  upheld.  The 
trial  court  then  had  no  jurisdiction  to  entertain  any  other  plea 
than  that  which  had  been  passed  on  by  the  jury,  and  it  ap- 
pears from  this  record  that  its  action  would  have  been  in  ac- 
cordance with  this  view  had  it  known  the  condition  of  the 
cause.  But,  being  deceived  into  the  belief  that  the  case  stood 
for  retrial,  it  permitted  a  plea  to  be  entered  which,  in  such  a 
status  of  the  case,  had  it  existed,  it  would  have  possessed  the 
power  and  jurisdiction  to  do.  As  the  trial  court  had  no  juris- 
diction to  entertain  nor  to  allow  such  a  plea  to  be  entered,  and 
no  power  to  render  judgment  on  such  a  plea,  but  only  power,  in 
obedience  to  the  ruling  of  the  appellate  court,  to  make  and  en- 
ter its  judgment  and  sentence  on  the  verdict  of  the  jury  as  re- 
turned by  that  body,  it  follows  that  the  judgment  on  the  plea 
of  guilty  of  petty  larceny  was  null  and  void,  and  was  properly 
set  aside  as  such.  That  being  the  case,  the  defendant  was 
never  in  jeopardy,  so  far  as  the  proceedings  based  upon  that 
plea  were  concerned,  and  judgment  was  properly  rendered  on 
the  verdict  of  guilty  returned  by  the  jury  on  the  trial  for  grand 
larceny." 

Inferior  court. — A  conviction  of  an  assault  and  battery,2 
or  of  a  riot,8  by  a  justice  of  the  peace  bars  a  prosecution  in  a 
superior  court.  Thus,  to  an  indictment  in  the  superior  court 
for  assault  and  battery,  there  was  a  plea  of  former  conviction 
in  the  county  court,  to  which  the  state  replied  that  after  the 
defendant  had  knowledge  of  the  present  indictment,  he  pro- 
cured himself  to  be  indicted  in  the  county  court,  and  volun- 

1.  People  v.  Woods,  84  Cal.  441  (23  Marshall  v.  State,  8  Ind.  498;  Bruce 
Pac.  R.  1119).  v.  State,  9  Ind.  206. 

2.  State  v.  M'Cory,  2  Blackford  5;        3.  Trittipo  v.  State,  13  Ind.  360. 
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tarily  submitted  upon  that  indictment  and  was  fined  and  paid 
the  fine.     This  reply  was  held  bad.1 

Jurisdiction. — Of  course,  if  the  defendant  had  never  been 
arrested  and  was  not  present  nor  under  the  control  of  the  court ; 
or  if  the  court  had  no  colorable  authority  over  the  subject- 
matter,  the  whole  proceedings  would  be  void.  So,  in  a  case  in 
which  the  court  usurped  the  functions  of  the  juryt  and  tried  a 
criminal  case  without  its  aid  on  motion  of  the  defendant  and 
over  the  objection  of  the  prosecuting  attorney,  an  acquittal  was 
reversed  and  a  new  trial  ordered.2  A  conviction  by  a  justice 
of  the  peace  is  not  void  because  he  abused  his  discretion  in 
fixing  a  place  for  the  trial,  and  it  will,  therefore,  bar  another 
prosecution3. 

Merits  tried  in  irregular  proceedings. — It  matters  not 
how  irregular  the  proceedings  are,  if  jurisdiction  exists,  a  trial  on 
the  merits  will  prevent  a  new  prosecution.  Thus  a  conviction 
and  performance  of  the  sentence  in  larceny,  no  matter  how 
irregular  the  proceedings,  when  they  are  not  void,  will  be  a 
defense  to  a  new  indictment.4 

So  an  acquittal,  after  a  trial  on  the  merits,  will  bar  a  new 
prosecution  although  the  first  indictment  lacked  one  material 
averment,  namely,  that  the  defendant  knew  the  check  for  which 
he  was  prosecuted  for  uttering  was  forged.6 

Although  the  formation  of  the  grand  jury  is  so  defective 
that  a  conviction  would  be  reversed,  yet  a  trial  and  acquittal 
on  the  merits  will  preclude  another  action.6  So,  an  acquittal 
on  an  indictment  which  has  been  amended  by  the  prosecuting 
attorney  without  authority,  is  a  bar.7 

Other  state. — A  conviction  in  Iowa  for  a  felonious  assault 
made  on  the  Illinois  side  of  the  Mississippi  river,  is  no  defense  to 

1.  State  v.   Casey,     Busbee's    Law        4.  Com.  v.  Loud,  3  Mete.  (44  Mass.) 
209.     Accord,  if  he  was  thus  indicted    328  (37  Am.  D.  139). 

and  convicted  without  his  consent,  is  5.  Croft  v.  People,  15  Hun  (22   N. 

State  v.  Tisdale,  2  Dev.  &  Bat.  Law  Y.  Supreme)  484. 

159.  6.  Berry  v.  State,  65  Ala.  117,  122.     ~ 

2.  State  v.  Mead,  4  Blackford  309.  7.  People  v.  Crook,  10  Mich.  164. 

3.  State  v.  Bowen,  45  Minn.  145  (47 
N.  W.  R.  650). 
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a  prosecution  in  the  latter  state.  The  court  would  not  admit 
that  the  Iowa  court  had  concurrent  jurisdiction,  but,  as  the 
act  was  committed  in  Illinois,  the  offense  for  which  he  was 
tried  in  Iowa  was  said  to  be  different  in  law.1 

1.  Phillips  v.  People,  55  111.  429,  433. 


CHAPTER  XVIII. 

CAUSE    ENTIRE    OR    DIVISIBLE,  OR,    THE    DOCTRINE    OF    SPLITTING 
CRIMINAL    CAUSES. 


§  595.    Principle  involved  in  Chapter     §  609. 
XVIII. 

596.  Abandonment — Abortion  and 

murder. 

597.  Adultery    and    lascivious    co- 

habitation. 

598.  Affray  and  assault  and  battery 

— Arson — Arson  and  mur- 
der. 

599.  Assault  and  battery. 

600.  Assault:  (Breach  of  the  peace). 

601.  Assault:  (Deadly  weapon  dis- 

played —  Disturbing  relig- 
ious meeting — Kidnaping). 

602.  Assault  and  robbery — Assault 

with  intent,  and  threat. 

603.  Burglary  and  larceny  —  Bur- 

glary and  robbery. 

604.  Concealing  birth  and  murder 

—  Contempt  of  witness  — 
Counterfeit  plates  —  Deadly 
weapon. 

605.  Degree,    higher     prosecuted, 

bars  prosecution  for  lower. 

606.  Degree,  lower,  conviction  of, 

on  prosecution  for  higher, 
bars  prosecution  of  latter  on 
new  trial :  (Common-law 
question). 

607.  Degree,  lower,  conviction  of, 

on  prosecution  for  higher, 
bars  prosecution  of  latter  on 
new  trial :  (Statutory  ques- 
tion). 

608.  Degree,  lower  prosecuted,  sub- 

sequent prosecution  of  high- 
er :  ( Conviction — Acquittal ) . 

(1206) 


610. 


611. 


612. 


613. 


614. 


615. 


616. 


617, 


618. 
619. 
620. 
621. 
622. 


Degree,  lower  prosecuted  in  in- 
ferior court,  subsequent  pros- 
ecution of  higher  in  superior 
court. 

Disorderly  house  —  Distiller's 
tax,  still  in  dwelling  house. 

Embezzlement  and  false  pre- 
tense— Faro  table — Forgery 
and  false  pretense — Fornica- 
tion and  rape. 

Gaming  —  Gaming  house  — 
Highway  obstructed — House 
of  ill  fame. 

Intoxicating  liquors:  (Com- 
mon seller — Continuous  sell- 
ing)- 

Intoxicating  liquors:  (Keep- 
ing with  intent  to  sell). 

Intoxicating  liquors :  (Reputa- 
tion of  place — Sunday  sell- 
ing)- 

Intoxication  and  disturbing 
religious  meeting — Jail  de- 
livery. 

Larceny,  different  articles 
taken  from  same  person — 
Larceny  and  false  pretense, 
or  fraud,  or  prior  felony. 

Libel. 

Nuisance,  continuous. 

Partial  conviction :  (New  trial.) 

Partner. 

Persons,  several  injured  in 
person  or  property  by  the 
same  act:  (Acquittal  or  con- 
viction). 
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§  623.   Persons,    several    injured     in  §  625.   Racing    and    betting  —  Slave 

person  in  the  same  melee  or  trading  with — Streets, 

transaction.  626.   Uttering    forged    paper    and 

624.  Persons,  several  necessary  in  false  pretense, 
order     to    commit    offense: 
(Adultery — Incest  —  Lasciv- 
ious cohabitation) . 

§  595.  Principle  involved  in  Chapter  XVIII. — It  being  con- 
trary to  public  policy  to  allow  a  person  to  be  twice  vexed  for 
one  criminal  offense,  it  necessarily  follows  that  one  criminal 
cause  of  action  can  not  be  split  up  into  two  or  more  causes,  and 
prosecutions  be  maintained  on  the  several  parts.  The  rules 
which  govern  here  are  the  same  as  in  civil  proceedings,  with  one 
marked  exception,  namely,  the  splitting  takes  place  as  soon 
as  jeopardy  attaches,  and  a  final  judgment  on  the  merits  is  not 
necessary. 

§  596.  Abandonment. — If  a  person  has  been  convicted  of 
abandoning  his  wife,  and  has  not  since  lived  with  her,  that  bars 
a  new  prosecution.1 

Abortion  and  murder. — A  person,  by  the  use  of  an  instru- 
ment, having  caused  an  abortion  and  the  death  of  the  child  an 
acquittal  on  a  charge  of  murdering  the  latter  is  no  defense  to  a 
prosecution  for  the  abortion,  although  both  offenses  were  com- 
mitted by  the  same  act,  upon  the  ground  that  "if  the  same  facts 
constitute  two  or  more  offenses,  wherein  the  lesser  is  not  neces- 
sarily involved  in  the  greater,  and  if  the  facts  necessary  to 
convict  on  a  second  prosecution  would  not  necessarily  have 
convicted  on  the  first,  it  will  not  be  a  bar  to  the  second,  although 
the  offenses  were  both  committed  at  the  same  time  and  by  the 
same  act."  The  court  said  that  the  offenses  were  not  com- 
mitted against  the  same  person  and  bore  no  resemblance  to  each 
other  neither  in  fact  nor  in  intent.2 

§  597.  Adultery  —  Lascivious  cohabitation. — Two  indict- 
ments in  Massachusetts  were  returned  against  A,  one  charging 
that  he  and  a  woman  named,  on  October  1,  1866,  and  from 

1.  State  v.  Dunston,  78  N.  C.  418.  2.  State   v.  Elder,  65  Ind.   282  (32 

Am.  R.  69) . 


1208  CRIMES    AND    CRIMINAL    PROCEEDINGS. 

that  day  continually  to  August  1,  1867,  "did  lewdly  and 
lasciviously  associate  and  cohabit  together,  they  not  being  then 
and  there  married  to  each  other,"  and  the  other  charging  that 
on  January  1,  June  1,  and  August  1,  1867,  he  committed 
adultery  with  the  same  woman  at  the  same  place,  he  "being 
then  and  there  a  married  man  and  then  and  there  having  a 
lawful  wife  alive  other  than  "  the  woman  named,  and  that  he 
and  she  "  not  being  then  and  there  lawfully  married  to  each 
other."  It  will  be  seen  that  the  same  acts  of  unlawful  inter- 
course were  the  foundation  of  both  indictments,  and  the  ques- 
tion was,  whether  or  not  a  conviction  for  the  lewd  and  lasciv- 
ious cohabitation  charged  in  the  one  indictment  barred  a  pros- 
ecution for  the  adultery  charged  in  the  other.  The  court  said: 
"A  conviction  or  acquittal  upon  one  indictment  is  no  bar  to  a 
subsequent  conviction  and  sentence  upon  another,  unless  the 
evidence  required  to  support  a  conviction  upon  one  of  them 
would  have  been  sufficient  to  warrant  a  conviction  upon  the 
other.  The  test  is  not  whether  the  defendant  has  already  been 
tried  for  the  same  act,  but  whether  he  has  been  put  in  jeopardy 
for  the  same  offense.  A  single  act  may  be  an  offense  against 
two  statutes;  and  if  each  statute  requires  proof  of  an  additional 
fact  which  the  other  does  not,  an  acquittal  or  conviction  under 
either  statute  does  not  exempt  the  defendant  from  prosecution 
and  punishment  under  the  other."  *  *  *  "The  indict- 
ment for  lewd  and  lascivious  cohabitation  contained  no  aver- 
ment and  required  no  proof  that  either  of  the  parties  was  mar- 
ried, but  did  require  proof  that  they  dwelt  or  lived  together r 
and  would  not  be  supported  by  proof  of  a  single  act  of  unlaw- 
ful intercourse.  The  indictment  for  adultery  alleged  and  re- 
quired proof  that  he  was  married  to  another  woman,  and  would 
be  satisfied  by  proof  of  that  fact  and  of  a  single  act  of  unlaw- 
ful intercourse.  Proof  of  unlawful  intercourse  was  indeed 
necessary  to  support  each  indictment.  But  he  could  not  have 
been  convicted  upon  the  first  indictment  by  proof  of  such  in- 
tercourse and  of  his  marriage,  without  proof  of  continuous  un- 
lawful cohabitation;  nor  upon  the  second  indictment  by  proof 
of  such  cohabitation,   without  proof  of   his  marriage.     Full 
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proof  of  the  offense  charged  in  either  indictment  would  not, 
therefore,  of  itself  have  warranted  any  conviction  upon  the  other. 
The  necessary  consequence  is,  that,  assuming  that  the  proof 
of  the  same  act  or  acts  of  unlawful  intercourse  was  introduced 
on  the  trial  of  both  indictments,  the  conviction  upon  the  one 
was  no  bar  to  a  conviction  and  sentence  upon  the  other."  ' 

§  598.  Affray  and  assault  and  battery. — A  conviction  of 
four  persons  of  an  affray  for  beating  one  A  is  no  bar  to  a  prose- 
cution of  one  of  them  for  an  assault  and  battery  on  A's  mother, 
who  took  no  part  in  the  affray  but  merely  went  there  and  tried 
to  shield  him.2 

Arson. — An  acquittal  on  a  charge  of  arson,  in  burning  a 
mill,  is  a  bar  to  a  prosecution  for  arson  in  burning  books  con- 
tained in  the  mill.3  But  it  was  held  in  New  South  Wales  that, 
if  the  same  setting  of  fire  burns  a  barn  and  also  a  stack  of  grain 
belonging  to  the  same  person,  an  acquittal  on  a  charge  of  burning 
the  former  is  no  defense  to  a  prosecution  for  burning  the  latter, 
because  the  same  evidence  will  not  support  both  cases.4  Ac- 
cording to  that  reasoning  each  blow  would  constitute  a  separate 
assault  and  battery,  because  the  evidence  to  prove  them  would 
differ. 

Arson  and  murder. — A  statute  having  enacted  that  if  the 
death  of  any  person  should  ensue  from  the  commission  of  ar- 
son, it  should  be  murder,  a  conviction  for  arson  in  such  a  case 
bars  a  prosecution  for  murder.5 

§  599.  Assault  and  battery. — If  the  same  shot  wounds  A 
and  also  the  horse  of  B,  not  in  A's  possession,  an  acquittal  on 
the  charge  of  maliciously  shooting  the  horse  is  no  defense  to  a 
prosecution  for  shooting  A  with  intent  to  kill.6  But  a  convic- 
tion under  one  statute,  for  injury  done  to  a  person  by  striking 
the  horse  on  which  he  was  riding,  bars  a  new  prosecution  un- 

1.  Morey    v.    Commonwealth,    108  4.  Regina  v.  Bingham,  2  New  South 
Mass.  433.  Wales  Law  R.  90. 

2.  State  v.  Parish,  8  Rich.  Law  322.  5.  State  v.  Cooper,  13  N.  J.  Law  (1 

3.  State  v.  Colgate,  31  Kan.  511  (47  Green)  361  (25  Am.  D.  490). 

Am.  R.  507;  3  Pac.  R.  346).  6.  State  v.  Horneman,  16  Kan.  452 

(2  Am.  Cr.  R.  427). 
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der  another  statute,  based  upon  the  same  acts,  as  an  assault  on 
the  person  himself.1 

§  600.  Assault — Breach  of  the  peace. — To  an  indictment 
which  charged  that  the  defendant  "did  disturb  and  break  the 
public  peace  by  tumultuous  and  offensive  carriage,  by  assault- 
ing and  striking  one  Marlin  Hill,"  the  plea  was,  that  he  had 
been  indicted  for  assaulting  one  Herman  Hill  with  a  dangerous 
weapon  with  intent  to  kill,  upon  which  he  was  convicted  of  a 
common  assault,  and  that  the  assault  now  charged  was  "a  part 
of  one  and  the  same  breach  of  the  peace"  set  forth  in  the  former 
indictment.     This  was  decided  to  be  a  good  plea.2 

§  601.  Assault — Deadly  weapon  displayed. — A  conviction  of 
displaying  a  deadly  weapon  in  a  rude,  angry  and  insolent  man- 
ner, in  the  presence  of  others,  is  no  bar  to  a  prosecution  for  an 
assault  at  the  same  time  with  the  same  weapon.3  The  court  said 
that  the  defendant,  although  "prosecuted  in  the  magistrate's 
court  for  displaying  a  deadly  weapon  in  a  rude,  angry  and 
threatening  manner  in  the  presence  of  others,  was  never  in  any 
danger  of  being  convicted  of  an  assault  with  a  deadly  weapon 
with  intent  to  inflict  bodily  harm.  Nor  would  the  evidence  to 
convict  of  the  offense  of  displaying  a  deadly  weapon  in  a  rude, 
angry  and  threatening  manner,  necessarily  convict  of  the  crime 
charged  in  the  indictment.  The  assault  may  have  been  made 
without  any  display  of  the  weapon  in  the  presence  of  another, 
and  the  display  of  the  weapon  might  have  been  made  without 
an  intention  to  assault  or  to  do  bodily  harm.  It  is  obvious  that 
the  two  offenses  are  not  generic ;  and  an  assault  with  a  deadly 
weapon  with  intent  to  do  bodily  injury,  does  not  necessarily  in- 
clude the  offense  of  displaying  such  a  weapon  in  the  presence 
of  one  or  more  persons  in  a  rude,  angry  and  threatening  man- 
ner, and  not  necessarily  in  self-defense.  The  evidence  of  the 
major  would  not  necessarily  sustain  a  prosecution  for  the  minor 

1.  Wemyss  v.  Hopkins,  L.  R.  10  Q.        3.  Territory  v.  Stocker,  9  Montana  6 
B.  378.  (22  Pac.  R.  496). 

2.  State   v.  Locklin,  59  Vt.  654  (10 
Atl.  R.  464). 
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offense.  It  frequently  happens  that  several  offenses  are  in- 
cluded in  a  single  affair  or  crime.  For  instance,  in  the  present 
case,  it  is  entirely  possible  that  the  defendant  may  not  only 
have  displayed  his  pistol  in  the  presence  of  others  in  a  rude, 
angry  and  threatening  manner,  but  he  may  have  been  guilty  of 
carrying  concealed  weapons,  and  of  an  assault,  and  also  of  an 
assault  and  battery,  as  well  as  of  an  assault  with  a  deadly 
weapon  with  intent  to  do  bodily  harm.  Now,  upon  a  prosecu- 
tion for  the  latter  crime,  he  may  have  been  convicted  of  an  as- 
sault, but  not  of  a  battery.  But  we  are  unable  to  perceive  how 
either  carrying  concealed  weapons,  or  displaying  them  in  a 
rude,  angry  and  threatening  manner  in  the  presence  of  one  or 
more  persons,  is  necessarily  included  in  the  crime  of  an  assault 
with  a  deadly  weapon  with  intent  to  inflict  bodily  injury  upon 
the  person  of  another." 

Disturbing  religious  meeting. — If  a  person  at  a  religious 
meeting  has  a  fight  and  uses  profane  language,  an  acquittal  of 
assault  and  battery  is  no  bar  to  a  prosecution  for  disturbing 
the  meeting  by  an  assault  and  battery  and  profane  swearing, 
as  he  might  be  convicted  of  the  disturbance  by  reason  of  the 
swearing  alone.1 

A  conviction  for  the  unlawful  disturbance  of  a  religious 
assembly  "by  loud  noise,  profane  discourse  and  indecent 
behavior,"  is  no  defense  to  a  prosecution  for  an  assault  with 
intent  to  murder  a  person  named  by  shooting  at  him  with  a 
pistol,  although  the  shooting  caused  the  loud  noise  mentioned 
in  the  first  indictment.2 

Kidnaping. — If  an  assault  and  battery  is  committed  during 
the  offense  of  kidnaping,  both  crimes  may  be  prosecuted,  and 
a  conviction  of  the  former  does  not  prevent  a  prosecution  for 
the  latter.3 

§  602.  Assault — Robbery. — If  a  person  attempts  to  intim- 
idate and  rob  another,  and  when  that  fails,  assaults  him  with 

1.  Smith  v.  State,  67  Miss.  116  (7  S.        3.  State  v.  Stewart,  11  Oregon  52  aud 
R.  208).  238  (4Pac.  R.  128). 

2.  State  v.  Ross,  4  Lea  (72  Tenn.) 
442. 
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a  deadly  weapon,  a  conviction  of  the  latter  offense  is  no 
bar  to  a  prosecution  for  the  former.1 

A  slave  having  assaulted  a  white  woman  and  thrown  her 
down  and  choked  her,  and  she,  through  fear,  having  offered 
him  money  to  let  her  go,  upon  which  he  desisted  and  followed 
her  into  her  house,  where  she  found  a  dollar  and  gave  it  to 
him,  a  conviction  of  an  assault  and  battery  on  a  charge  of  an 
assault  with  intent  to  commit  a  rape,  is  no  bar  to  a  prosecution 
for  robbery  in  taking  the  money,  because  the  latter  offense  is 
no  ingredient  of  the  former.2  A  trial  for  robbery  and  convic- 
tion of  larceny  is  no  defense  to  a  prosecution  for  felonious 
assault  with  a  knife,  committed  in  the  same  transaction.3 

Assault  with  intent — Threat. — A  conviction  of  an  assault 
with  intent  to  murder,  is  no  bar  to  a  prosecution  for  a  threat 
to  take  the  life  of  the  same  person.4 

§603.  Burglary  —  Larceny. — That  burglary  and  larceny 
committed  in  the  same  transaction  constitute  but  one  offense,- 
is  held  in  Georgia,5  Kentucky,6  New  York7  and  Tennessee,8 
while  the  contrary  is  maintained  in  Alabama,9  Indiana,10  Mich- 
igan,11 Minnesota,12  Missouri,13  Montana14  and  Texas.15  In  the 
Kentucky  case,  the  dissenting  opinion  of  Mr.  Chief-justice 
Wait  of  Connecticut16  was  adopted,  in  which  he  said:  "  If  a 
criminal  act  has  been  committed  every  part  of  which  may  be 
alleged  in  a  single  count  in  an  indictment  and  proved  under  it, 

1.  People  v.  Bentley,  77   Cal.  7  (18        10.  State  v.  Warner,  14  Ind.  572. 
Pac.  E.  799).  11.  People  v.  Parrow,  80  Mich.  567 

2.  State  v.  Nathan,  5  Rich.  Law  219,     (45  N.  W.  R.  514). 

228.  12.  State  v.  Hackett,  47  Minn.  425(50 

3.  State  v.  Helveston,  38  La.  Ann.    N.  W.  R.  472). 

314.  13.  State  v.  Martin,  76  Mo.  337. 

4.  Lewis  v.  State,  1  Tex.  App.  323.  14.  Territory  v.  Willard,  8  Montana 

5.  Jones  v.  State,  55  Ga.  625.  328  (21  Pac.  R.  301). 

6.  Triplett  v.  Com.,  84  Ky.  193,  195  15.  Howard  v.  State,  8  Tex.  App. 
(1  S.  W.  R.  84).  447;  Smith  v.  State,  22  Tex.  App.  350 

7.  Dictum  in  People  v.  Smith,  57  (3  S.  W.  R.  238) ;  Rust  v.  State,  31 
Barb.  46,  55;  People  v.  McCloskey,  5  Tex.  Crim.  75  (19  S.  W.  R.  763); 
Park.  Cr.  57.  Loakman  v.  State,  32  Tex.  Crim.  563 

8.  State  v.  De  Graffenreid,  9  Baxter  (25  S.  W.  R.  22). 

(68  Tenn.)  287.  16.  Wilson  v.  State,  24  Conn.  57,  70. 

9.  Gordon  v.  State,  71  Ala.  315. 
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the  act  can  not  be  split  into  several  distinct  crimes,  and  a  sep- 
arate indictment  sustained  upon  each ;  and  whenever  there 
has  been  a  conviction  for  one  part,  it  will  operate  as  a  bar  to 
any  subsequent  proceedings  as  to  the  residue."  The  Minne- 
sota case  is  based  on  a  statute  which  provides  that  ''any  per- 
son who,  having  entered  any  building  under  such  circumstan- 
ces as  to  constitute  burglary  in  any  degree,  commits  any  crime 
therein,  is  punishable  therefor,  as  well  as  for  the  burglary,  and 
may  be  prosecuted  for  each  crime  separately."  In  such  a  case, 
if  larceny  is  committed,  he  may  be  prosecuted  for  each  crime. 

The  Texas  cases  are  also  founded  on  a  statute  which  reads : 
"  If  a  house  be  entered  in  such  manner  so  that  the  entry  comes 
within  the  definition  of  burglary,  and  the  person  guilty  of 
such  burglary  shall,  after  so  entering,  commit  theft  or  any 
other  offense,  he  shall  be  punished  for  burglary,  and  also  for 
what  other  offense  is  so  committed."  Under  this  statute,  it 
has  been  uniformly  held  that  if  one  burglarized  a  house  and 
also  commited  theft,  he  could  be  prosecuted  for  both  crimes. 

Burglary — Robbery. — If  one  is  on  trial  for  burglarious 
breaking  with  intent  to  steal,  and,  in  order  to  show  the  feloni- 
ous intent,  it  is  proven  that  he  took  goods  by  robbery,  a  con- 
viction bars  a  prosecution  for  the  latter  crime.1 

§  604.  Concealing  birth — Murder. — A  conviction  of  conceal- 
ing the  birth  of  a  bastard  child  in  North  Carolina  is,  by  virtue 
of  a  statute,  no  defense  to  an  indictment  for  its  murder.2 

Contempt  of  witness. — If  a  witness  refuses  to  be  sworn  and 
is  fined  for  contempt,  that  is  no  bar  to  another  punishment  for 
refusing,  on  the  next  day,  to  be  sworn  in  the  same  case.3 

Counterfeit  plates. — If  two  counterfeit  plates  are  pos- 
sessed at  the  same  time,  an  acquittal  in  respect  to  one  precludes 
a  prosecution  for  having  the  possession  of  other.4 

Deadly  weapon. — A  conviction  for  a  violation  of  the  statute 
against  carrying  a  deadly  weapon  concealed,  is  no  bar  to  a 

1.  Roberta  v.  State,  14  Ga.  8  (58  '  3.  Ex  parte  Stice,  70  Cal.  51  (11  Pac. 
Am.  D.  528).  R.  459). 

2.  State  v.  Morgan,  95  N.  C.  641.  4.  United  States  v.  Miner,  11  Blatch- 

ford  511. 
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prosecution  for  violating  the  statute  against  drawing  or  threat- 
ening to  use  such  a  weapon.1  If  one  is  on  trial  for  carrying 
concealed  weapons,  and  the  evidence  shows  that,  while  visiting 
a  neighboring  plantation  and  inviting  the  residents  to  a  dance, 
he  exhibited  a  pistol  at  two  houses  some  fifty  or  sixty  yards 
apart,  and  that  he  has  been  tried  on  the  testimony  of  those 
who  saw  him  at  one  of  the  houses  and  acquitted,  that  is  a  de- 
fense because  the  crime  is  a  continuous  one.2 

§605.  Degree  —  Higher  prosecuted,  bars  prosecution  of 
lower. — It  is  a  general  rule  that  if,  upon  a  trial  for  a  greater 
offense,  there  can  be  a  conviction  of  a  lower,  the  trial  includes 
both,  and  prevents  another  prosecution.  It  was  said  in  Alabama 
that  an  acquittal  bars  a  prosecution  for  any  lower  offense,  in- 
cluded in  the  one  tried,  for  which  a  conviction  could  lawfully 
have  been  had  ;3  and  in  Texas,  that  a  conviction  or  acquittal  of 
the  higher  offense  in  such  a  case  precludes  further  prosecution.* 
Under  this  rule,  a  conviction  on  a  charge  of  the  higher,  bars  a 
prosecution  for  the  lower  in  the  following  cases,  namely : 
Affray,  assault  and  battery  ;5  aggravated  assault,  a  common 
assault ; 6  breach  of  the  peace,  an  assault  and  battery ; 7  riot, 
the  unlawful  assembly.8  So,  an  acquittal  of  the  higher  pre- 
vents a  prosecution  for  the  lower  in  these  cases :  Assault  with 
intent  to  murder,  an  aggravated  riot  ;9  robbery,  the  larceny  ; 10 
seduction,  fornication  ;"  shooting  with  intent  to  kill,  shooting 
at  the  person  with  that  intent.12  Of  course,  a  conviction  of 
the  lower — assault  and  battery — upon  a  prosecution  for  the 

1.  Davidson  v.  State,  99  Ind.  366.  8.  State  v.  Townsend,    2  Harring- 

2.  Smith  v.  State,  79  Ala.  257.  ton  543,  546. 

3.  State  v.  Standifer,  5  Porter  523,  9.  Holt  v.  State,  38  Ga.  187,  189. 
531.  10.  People  v.   M'Gowan,  17  Wend. 

4.  Thomas  v.  State,  40  Tex.  36.  386. 

5.  Fritz  v.  State,  40  Ind.  18 ;  State  v.  11.  Dinkey  v.  Com.,  17 Pa.  St.  126  (55 
Stanly,  4  Jones's  Law  290.  Am.  D.  542). 

6.  Sanders  v.  State,  55  Ala.  42,  46.  12.  Mitchell  v.  State,  42  O.  St.  383, 

7.  Com.  v.  Miller,  5  Dana  (35  Ky.)  389— a  case  in  which  the  jury  were 
320 ;  Com.  v.  Foster,  3  Mete.  (60  Ky.)  discharged  over  the  objection  of  the 
1 ;  Com.  v.  Hawkins,  11  Bush  (74  Ky .)  defendant  pending  the  trial. 

603. 


THE    DOCTRINE    OF    SPLITTING    CRIMINAL    CAUSES.         1215 

higher — stabbing — bars  a  new  indictment  for  the  latter.1  An 
assault  is  an  ingredient  of  robbery,  and  on  a  trial  of  the  latter 
charge  there  may  be  a  conviction  of  the  former.  Hence,  an 
acquittal  of  robbery  bars  a  prosecution  of  the  same  transaction 
as  a  false  imprisonment,  which  is  an  aggravated  assault,  be- 
cause it  determines  that  no  assault  was  made.2  The  California 
statute  having  provided  that  "the  jury  may  find  the  defend- 
ant guilty  of  any  offense,  the  commission  of  which  is  neces- 
sarily included  in  that  with  which  he  is  charged,  or  of  an  at- 
tempt to  commit  the  offense,"  a  conviction  of  an  assault  on  a 
charge  of  an  assault  with  intent  to  kill,  bars  a  prosecution  of 
the  same  act  as  a  mayhem.3  In  Texas,  as  one  can  be  convict- 
ed of  willfully  driving  stock  from  its  accustomed  range  upon 
an  indictment  charging  its  theft,  an  acquittal  of  the  latter 
charge  precludes  a  prosecution  for  the  former.4  An  intermediate 
court  in  Pennsylvania  holds  that  an  acquittal  of  murder  is  no 
5  bar  to  a  prosecution  for  involuntary  manslaughter,  a  misde- 
meanor.5 

§  606.  Degree — Lower,  conviction  of,  on  prosecution  for 
higher,  bars  prosecution  of  latter  on  new  trial — Common-law 
question. — If  one  is  tried  upon  an  indictment  which  either  ex- 
pressly charges  or  impliedly  includes  different  degrees  of  the 
same  crime,  it  is  held,  as  a  common-law  question  in  Alabama, 
Arkansas,  California,  Florida,  Georgia,  Illinois,  Iowa,  Michi- 
gan, Mississippi,  Texas  and  Wisconsin,  that  a  conviction  of 
one  degree  is  an  implied  acquittal  of  all  higher  degrees,  and 
bars  their  prosecution  upon  a  new  trial.  In  Kentucky,  Mis- 
souri, Nebraska  and  Ohio  the  same  question  is  decided  the 
other  way,  and,  upon  a  new  trial  in  those  states,  all  the  charges 
are  retried.6     Thus,  a  conviction  of  an  assault,7  or  of  an  as-- 

1.  Whilden  v.  State,  25  Ga.  396  (71  v.  Anderson,  89  Mo.  312  (1  S.  W.  R. 
•  Am.  D.  181).  135) ;  Bohanan  v.  State,  18  Neb.  57  (53 

2.  Fox    v.    State,  50  Ark.  528  (8  S.  Am.  R.  791 ;  24  N.  W.  R.  390) ;  Less- 
!  W.  R.  836).  lie  v.   State,  18  0.  St.  390;  Jarvis  v. 

3.  People  v.  Defoor,  100  Cal.  150  (34  State,  19  O.  St.  585 ;  State  v.  Behimer, 
Pac.  R.  642).  20  O.  St.  572  (14   Am.  R.   752,  note). 

4.  McElmurray    v.    State,  21   Tex.  Contra,   State  v.  Kattlemann,  35  Mo. 
App.  691  (2S.  W.  R.  892).  105. 

5.  Com.  v.  Skeels,  2  Pa.  Dist.  R.  761.        7.  People  v.  Apgar,  35  Cal.  389.    See 

6.  Com.  v.  Arnold,  83  Ky.  1 ;  State  cases  contrain  notes  2  and  3,  p.  1216. 
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sault  and  battery,1  upon  a  trial  for  an  assault  with  a  deadly 
weapon  ;  or  of  manslaughter,  on  a  trial  for  murder  f  or  of  mur- 
der in  the  second  degree,  on  a  trial  for  murder  in  the  first  de- 
gree ;3  or  of  an  assault  with  a  deadly  weapon,  upon  a  trial  for  an 
assault  with  intent  to  murder,4  bars  a  prosecution  of  the  higher 
charge  upon  a  new  trial. 

§  607.  Degree — Lower,  conviction  of,  on  prosecution  for 
higher  bars  prosecution  of  latter  on  new  trial — Statutory 
question. — The  questions  considered  in  the  last  section  are  af- 
fected by  statutes  in  Indiana,  Kansas,  New  York,  Texas  and 
Virginia.  Thus,  in  Indiana  and  Kansas,  the  statutes  having 
provided  that  "the  granting  of  a  new  trial  places  the  parties  in 
the  same  position  as  if  no  trial  had  been  had,"  one  who  is  con- 
victed of  manslaughter  on  a  trial  for  murder  and  obtains  a  new 
trial,  may  be  retried  for  murder.5  So,  the  statutes  of  New 
York  having  provided  that  "if  a  prisoner  is  convicted  or  ac- 
quitted upon  an  indictment  for  a  crime  consisting  of  different 
degrees,  he  can  not  thereafter  be  indicted  nor  tried  for  the  same 
crime  in  any  other  degree,"  and  that  "the  granting  of  a  new 
trial  places  the  parties  in  the  same  position  as  if  no  trial  had 
been  had,"  and  that  "when  a  new  trial  is  ordered,  it  shall  pro- 
ceed, in  all  respects,  as  if  no  trial  had  been  had,"  a  reversal 
and  granting  of  a  new  trial  to  one  convicted  of  an  assault  in 
the  third  degree  upon  an  indictment  charging  an  assault  in  the 

1.  Sipple  v.  People,  10  111.  App.  144.  154) ;  Johnson  v.  State,  27  Fla.  245  (9 

2.  Bailey  v.  State,  26  Ga.  579;  Bren-  S.  R.  208) ;  Golding  v.  State,  31  Fla. 
nan  v.  People,  15  111.  511 ;  Barnett  v.  262  (12  S.  R.  525) ;  Jones  v.  State,  13 
People,  54  111.  325;  State  v.  Tweedy,  Tex.  168  (62  Am.  D.  550,  559) ;  Huff  v. 
11  Iowa  350;  State  v.  Joseph,  40  La.  State,  —  Tex.  Crim.  —  (24  S.  W.  R. 
Ann.  5  (3  S.  R.  405) ;  People  v.  Knapp,  903) — simple  assault,  aggravated  as- 
26  Mich.  112,  117;  Hurt  v.  State,  25  sault;  State  v.  Belden,33  Wis.  121  (14 
Miss.  378 ;  Dictum  in  Rolls  v.  State,  52  Am.  R.  748) .  Contra,  People  v.  Keef- 
Miss.  391,  397;    State  v.  Martin,  30  er,  65  Cal.  232  (3  Pac.  R.  818). 

Wis.  216  (11  Am.  R.  567).     Contra,        4.  Peoples.  Gordon,  99  Cal.  227  (33 

People  v.  Carty,  77  Cal.  213  (19  Pac.  Pac.  R.  901), 

R.  490).  5.  Ex  parte  Bradley,  48  Ind.548,  556 ; 

3.  Berry  v.  State,  65  Ala.  117,  122;  Veatch  v.  State,  60  Ind.  291,  295; 
Smith  v.  State,  68  Ala.  424,  429 ;  John-  State  v.  McCord,  8  Kan.  232  (12  Am. 
son  v.  State,  29  Ark.  31  (21  Am.  R.  R.  469;  1  Green's  Cr.  Law  R.  406). 
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first  degree,  subjects  him  to  a  new  trial  for  assault  in  the  first 
degree.1  Under  these  statutes,  on  a  trial  for  murder  in  the  first 
degree,  after  the  state's  evidence  was  closed,  the  defendant,  by 
consent  of  the  prosecuting  attorney  and  the  court,  withdrew 
his  plea  of  not  guilty,  the  jury  was  discharged,  and  he  pleaded 
guilty  to  murder  in  the  second  degree,  which  plea  the  court  ac- 
cepted but  pronounced  no  sentence.  Later  in  the  same  term, 
the  defendant,  by  consent,  withdrew  his  plea  of  guilty  and 
pleaded  not  guilty.  He  now  contended  that  he  could  not  be 
put  upon  trial  again  for  murder  in  the  first  degree,  but  his  con- 
tention was  denied.2  A  Texas  statute  provides  that,  in  crimi- 
nal cases,  "the  effect  of  a  new  trial  is  to  place  the  cause  in  the 
same  position  in  which  it  was  before  any  trial  had  taken  place. " 
But  this  statute  has  never  been  held  to  apply  in  cases  admitting 
of  degrees,  if  one,  having  been  convicted  of  a  lesser  degree,  is 
granted  a  new  trial.  Hence,  if  a  person  is  tried  for  an  aggra- 
vated assault  and  convicted  of  a  simple  assault,  and  granted  a 
new  trial,  he  can  be  retried  for  the  latter  offense  only.8 

In  the  same  state,  by  virtue  of  a  statute,  if  a  person  is  tried 
before  a  justice  of  the  peace  on  an  indictment  or  information, 
the  judgment  will  bar  a  prosecution  for  any  other  grade  of  the 
same  offense  ;  but  if  he  is  thus  tried  on  a  complaint,  it  will 
simply  bar  another  trial  for  any  grade  over  which  the  justice 
had  jurisdiction.4  A  Virginia  statute  read:  "  But  if  a  ver- 
dict be  set  aside  on  the  motion  of  the  accused  and  a  new  trial 
awarded,  on  such  new  trial  the  accused  shall  be  tried  and  such 
verdict  may  be  found  and  sentence  pronounced  as  if  a  former 
verdict  had  not  been  found."  With  this  statute  in  force,  if 
a  person,  on  an  indictment  charging  murder  in  a  single  count, 
is  convicted  of  murder  in  the  second  degree  and  obtains  a  new 
trial,  he  can  be  retried  for  murder  in  the  first  degree.5 

1.  People  v.  Palmer,  109  N.  Y.  413        3.  Robinson  v.  State,  21  Tex.  App. 
(5  N.  Y.  Crim.  P.  101;  17  N.  E.  R.    160  (17  S.  W.  R.  632). 

213).  4.  White  v.  State,  9  Tex.  App.  390. 

2.  People  v.  Cignarale,  110  N.  Y.  23        5.  Briggs  v.  Com.,  82  Va.  554,  559. 
(17  N.  E.  R.  135). 
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§608.  Degree — Lower  prosecuted — Subsequent  prosecu- 
tion of  higher. — If  the  same  act  constitutes  different  degrees 
of  crime,  the  state  may  elect  for  which  it  will  prosecute.  And 
if  it  puts  the  accused  in  jeopardy  for  the  lower  degree,  no  rea- 
son is  perceived  why  that  should  not  bar  a  prosecution  for  the 
higher.  To  hold  otherwise  is  to  allow  a  single  cause  of  action 
to  be  split  into  several.  If  the  lower  degree  develops  into  the 
higher  after  the  prosecution,  the  rule  does  not  apply.  Hence,  a 
conviction  of  an  assault  and  battery,1  or  of  an  assault  with  in- 
tent to  kill,2  is  no  bar  to  a  prosecution  for  manslaughter  or 
murder,  if  the  person  injured  subsequently  dies.  Under  the 
rule  first  mentioned,  it  has  been  held  that  a  conviction  upon 
a  prosecution  for  the  lower  degree  bars  one  for  the  higher  in  the 
following  instances,  namely  :  Assault,  an  assault  and  battery;3 
assault,  breach  of  the  peace;4  assault  and  battery,  a  felonious 
assault;5  assault  and  battery,  a  malicious  wounding;6  assault 
and  battery,  a  riot; 7  assault  with  intent  to  commit  rape,  the 
rape;8  assault  with  intent  to  rob,  the  robbery;9  fornication,  the 
rape;10  petit  larceny,  grand  larceny;11  simple  larceny,  larceny 
from  a  shop;12  larceny,  robbery;  "murder,  manslaughter."  So, 

1.  State  v.  Littlefield,  70  Me.  452  (35  6.  Com.  v.  Bright,  78  Ky.  238;  Re- 
Am.  R.  335) ;  Burns  v.  People,  1  Park,  gina  v.  Miles,  L.  R.  24  Q.  B.  Div.  423. 
Cr.  R.  182;  People  v.  Warren,  109  N.  7.  Wininger  v.  State,  13  Ind.  540; 
Y.  615  (15  N.  E.  R.  880) ;  Regina  v.  Com.  v.  Kinney,  2  Va.  Cases  139. 
Morris,  10  Cox  Cr.  C.  480— Kelly,  C.  8.  State  v.  Shepard,  7  Conn.  54; 
B.,  dissenting.  State  v.  Smith,  43  Vt.  324,  326. 

2.  Com.  v.  Roby,  12  Pick.  (29  Mass.)  9.  Hamilton  v.   State,  36  Ind.  280, 
496,  504.  This  case  says  that  the  same  287. 

evidence  will  not  support  both  cases.  10.  Com.  v.  Arner,  149  Pa.  St.  35  (24 

Johnson  v.  State,  19  Tex.  App.  453  (53  Atl.  R.  83) . 

Am.    R.    385).    This  case  gives  the  11.  Southworth  a.  State,  42  Ark.  270; 

true  reason,  namely,  that  the  greater  People  v.  Ny  Sam  Chung,  94  Cal.  304 

offense  had  no  existence.    Curtis  v.  (29  Pac.  R.  642) ;  State  v.  Murray,  55 

State,  22  Tex.  App.  227  (3  S.  W.  R.  Iowa  530  (8  N.  W.  R.  350) ;  State  v. 

86).  Gleason,  56  Iowa  203,  205  (9  N.  W.  R. 

3.  State».Chaffin,2Swan(32Tenn.)  126). 

493.  12.  State  v.  Wiles,  26  Minn.  381  (4 

4.  State  v.  Locklin,  59  Vt.  654   (10    N.W.  R.  615). 

Atl.  R.  464).  13.  State  v.  Lewis,  2  Hawks  98  (11 

5.  Regina  u.Walker,  2  M.&  Rob.  446,     Am.  D.  741). 

457— Coltman,  J.,  at  nisi  prius.     Ac-        14.  Lohman  v.  People,  1  N.  Y.  379, 
cord,  Moore  v.  State,  71  Ala.  307.  384 ;  Regina  v.  Tancock,   13  Cox  Cr. 

C.  217. 
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a  conviction  of  robbery  charged  to  have  been  committed  by  as- 
sault, violence  and  putting  in  fear,  bars  a  prosecution  of  the 
same  assault  as  having  been  done  with  intent  to  murder.1 

If,  in  one  transaction,  a  robbery  by  violence  is  committed,  in 
which  the  person  robbed  is  dangerously  wounded,  a  conviction 
for  the  robbery  precludes  a  prosecution  for  an  assault  with  intent 
to  murder.2  In  Florida,  Illinois,  Indiana,  Iowa  and  Virginia, 
the  conviction  of  an  assault  and  battery  is  no  bar  to  a  prosecu- 
tion of  the  same  act  as  a  felonious  assault.3  In  accord  with  this 
idea  are  cases  holding  the  conviction  of  an  assault  and  battery 
to  be  no  bar  to  an  indictment  for  a  rape4  or  robbery5  of  which 
it  formed  an  ingredient.  All  those  cases  are  wrong,  in  my 
opinion.  They  allow  the  state  to  divide  a  single  cause  of  ac- 
tion, and  to  prosecute  it  piecemeal.  A  case  in  Iowa  is  instruct- 
ive upon  this  point.  The  supreme  court  of  that  state,  in  con- 
sidering the  question  whether  or  not  a  conviction  of  petit  lar- 


1.  Moore  v.  State,  32  Tex.  Crim.  405 
(25  S.  W.  E.  1120).  The  court  said: 
"The  plea  avers  that  'the  offense 
charged  against  him  in  the  indictment, 
and  for  which  he  is  now  being  prose- 
cuted, is  one  and  the  same  transaction 
and  offense,  and  not  other  and  differ- 
ent transactions  and  offenses.'  The 
indictment  in  the  robbery  case  al- 
leged it  to  have  been  committed  by 
assault,  by  violence,  and  by  putting 
in  fear  of  life  or  bodily  injury.  If 
this  assault  amounted  to  an  intent  to 
murder,  then  the  same  facts  must 
have  been  proved  and  relied  on  by 
the  state  to  sustain  the  conviction  of 
robbery.  If  the  same  violence  and 
assault  were  relied  upon  in  both  cases 
to  sustain  conviction,  then  the  plea 
was  well  grounded ;  or,  if  it  was  one 
continuous  transaction,  in  which  ap- 
pellant perpetrated  the  robbery  by 
the  assault,  the  prosecution  could 
come  but  once.  It  has  been  well  said 
that  'the  assault  or  violence  in  robbery 
being  an  essential  element  or  ingredi- 


ent, and  constituting  an  important 
and  material  part  of  that  offense,  as  it 
does  in  assault  with  intent  to  commit 
murder,  and  having  been  once  pun- 
ished in  the  robbery  case,  as  a  mate- 
rial part  thereof,  it  can  not  be  again 
punished,  as  it  would  be  if  the  judg- 
ment below  were  allowed  to  stand.' 
Wilcox  v.  State,  6  Lea  571." 

2.  Wilcox  v.  State,  6  Lea  (74Tenn.) 
571  (40  Am.  E.  53). 

3.  Boswell  v.  State,  20  Fla.  869; 
Severin  v.  People,  37  111.  414;  State  v. 
Hattabough,  66  Ind.  223,  225— Biddle, 
J.,  dissenting;  State  v.  Foster,  33 
Iowa  525;  State  v.  Phillips,  104  N.  C. 
786  (10  S.  E.  R.  463)  ;  Murphy  v.  Com., 
23  Gratt.  (64  Va.)  960,  962. 

4.  People  v.  Saunders,  4  Park.  Cr. 
R. 196. 

5.  Freeland  v.  People,  16  111.  380; 
Skidmore  v.  Bricker,  77  111.  164,  169; 
Scott  v.  United  States,  Morris  (Iowa) 
142,  144;  United  States  v.  Peaco,  4 
Cranch  C.  C.  601. 
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ceny  before  a  justice  of  the  peace  was  a  bar  to  a  prosecution 
for  larceny  from  the  person,  based  on  the  same  act,  said:  "The 
statute  creates  the  offense  and  declares  the  punishment.  The 
defendant  committed  the  offense,  and  the  state,  in  the  first  in- 
stance, failed  to  charge  or  allege  a  fact  which,  if  estab- 
lished, would  have  increased  the  punishment.  But  that  fail- 
ure was  not  caused  by  anything  done  by  the  defendant.  The 
extent  of  the  punishment  can  not,  we  think,  grade  the  crime 
or  create  two  offenses,  so  that  the  defendant  can  be  twice  pun- 
ished for  the  same  transaction.  Before  this  can  be  done,  the 
defendant  must  have  done  something  with  an  intent  for  which 
he  has  not  been  punished,  or  because  of  the  act  done,  it  can  be 
said  two  offenses  were  embraced  in  one."1  The  court  called 
attention  to  a  prior  decision,2  which  held  that  a  conviction  of 
an  assault  and  battery  was  no  bar  to  a  prosecution  for  an  as- 
sault with  intent  to  commit  great  bodily  injury,  based  on  the 
same  act,  and  said  it  was  correctly  decided  because  he  was  not 
tried  for  the  intent  on  the  first  charge;  that  the  intent  was 
his  act,  and  that  it,  the  intent,  made  two  crimes  of  the  one  act. 
Acquittal. — An  acquittal  on  the  merits  in  such  a  case  stands 
upon  different  grounds  than  a  conviction,  as  it  adjudicates  that 
one  of  the  material  allegations  of  the  indictment  for  the  higher 
offense  is  not  true.3  In  California,  Georgia  and  Pennsylvania, 
the  rule  in  respect  to  splitting  causes  is  applied  to  such  cases, 
it  being  held  that  jeopardy  alone,  without  an  acquittal  on  the 
merits,  is  a  bar.4  So,  an  acquittal  of  an  assault  and  battery 
bars  a  prosecution  for  a  felonious  assault  in  England,5  of 
rape  in  New  York,6  and  of  larceny  or  robbery,  in  Iowa.7  In  the 
California  case  last  cited,  it  was  ruled  that  the  wrongful  dis- 
charge of  the  jury  in  a  case  of  manslaughter,  barred  an  indict- 
ment for  murder.     So,  an  acquittal  before  a  justice  of  the  peace 

1.  State    v.    Gleason,  56  Iowa  203,  R.  291) — assault,  assault  with  intent 
205  (9  N.  W.  R.  126).  to  kill.     Com.  v.  Arner,  149  Pa.  St.  35 

2.  State  v.  Foster,  33  Iowa  525.  (24  Atl.  R.  83) . 

3.  State  v.    Mikesell,   70  Iowa  176  5.  Regina   v.    Elrington,  9  Cox  Cr. 
(30  N.  W.  R.  474).  C.  86. 

4.  People  v.  Hunckeler,  48  Cal.  331  6.  People  v.  Purcell,  16  N.  Y.  Suppl. 
(1  Am.  Cr.  R.  507) ;  Franklin  t>.  State,  199. 

85  Ga.  570  (11  S.  E.  R.  876;  8  Am.  Cr.        7.  State  v.  Mikesell,  note  3,  supra. 
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in  Indiana  of  an  assault  and  battery  bars  a  judgment  on  a  ver- 
dict in  the  circuit  court  finding  the  defendant  guilty  of  that 
offense  on  a  trial  for  an  assault  and  battery  with  intent  to 
murder.1 


§  609.  Degree — Lower  prosecuted  in  inferior  court — Subse- 
quent prosecution  of  higher  in  superior  court. — If  two  differ- 
ent offenses  have  one  or  more  material  elements  in  common, 
an  acquittal  of  the  lower  offense  in  a  court  which  has  no  juris- 
diction over  the  higher  one,  is  no  obstacle  in  the  way  of  a 
prosecution  of  the  latter  in  a  court  of  competent  jurisdiction, 
because  the  elements  common  to  both  were  only  incidentally 
cognizable  on  the  former  trial,  within  the  rule  considered  in 
section  5,  supra.  But  if  the  offense  is  single,  simply  consist- 
ing of  different  degrees,  then  the  rule  in  respect  to  splitting 
causes  applies,  and  the  former  case  is  a  bar.  Thus,  it  has  been 
decided  in  Alabama,  Arkansas  and  England,  that  a  conviction,2 


1.  Bryant  v.  State,  72  Ind.  400. 

2.  Moore  v.  State,  71  Ala.  307 ;  Pow- 
ell v.  State,  89  Ala.  172  (8  S.  R.  109) ; 
State  v.  Smith,  53  Ark.  24  (13  S.  W. 
R.391)  ;  Regina v.Walker,  2  M.  &  Rob. 
446,  457 ;  Regina  v.  Miles,  L.  R.  24  Q. 
B.  Div.  423.  In  the  Arkansas  case 
the  court  said:  "The  appellee  was 
indicted  for  an  assault  with  intent  to 
kill.  He  pleaded  former  conviction 
for  the  same  offense,  setting  up  in  his 
plea  that,  upon  a  charge  of  assault 
with  intent  to  kill,  before  a  magistrate, 
growing  out  of  the  same  transaction, 
he  had  been  adjudged  not  guilty  of 
the  assault  with  intent  to  kill,  and 
was  discharged  from  further  prosecu- 
tion upon  that  charge ;  that  he  was 
then  held  by  the  magistrate  for  trial 
for  assault  and  battery,  and  was  con- 
victed of  an  aggravated  assault  for  the 
same  offense,  and  fined  fifty  dollars, 
and  sentenced  to  one  day's  imprison- 
ment. In  State  v.  Nichols,  38  Ark. 
550,  it  was  adjudged  that  a  demurrer 
to  a  plea  of  former  conviction  was  good, 


the  plea  showing  that  upon  an  examin- 
ation before  a  justice  of  the  peace  upon 
a  charge  of  maiming,  the  defendant 
was  discharged,  but  was  held  for  and 
convicted  of  an  assault  and  battery, 
and  adjudged  to  pay  a  fine  of  five  dol- 
lars,and  was  afterwards  indicted  in  the 
circuit  court  for  maiming,  for  the  same 
offense.  In  Southworth  v.  State,  42 
Ark.  270,  it  was  adjudged  that  a  con- 
viction of  petit  larceny,  in  a  justice  of 
the  peace's  court,  would  bar  an  indict- 
ment for  grand  larceny  for  the  same 
offense,  because,  upon  a  trial  for 
either  grand  or  petit  larceny,  the  ac- 
cused is  in  jeopardy,  and  the  '  consti- 
tution protects  life  and  liberty  *  *  * 
from  being  twice  put  in  jeopardy.' 
The  court  said,  in  this  case :  'We  are 
unwilling  to  extend  the  decision  in 
State  v.  Nichols  to  cases  of  larceny.' 
While  the  doctrine  of  this  case  is  set- 
tled in  our  decisions,  and  we  adhere 
to  it,  we  are  of  the  opinion  that  the 
ground  upon  which  they  rest  is  the 
above  provision  of  the  constitution, 
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and  in  the  latter  country  that  an  acquittal/  of  an  assault  and 
battery  by  a  magistrate,  precluded  an  indictment  for  a  feloni- 
ous assault,  although  he  had  no  jurisdiction  over  the  latter 
offense.  But  a  conviction  in  North  Carolina  of  an  assault,  be- 
fore a  justice  of  the  peace,  is  no  bar  to  a  prosecution  for  an 
assault  in  the  superior  court,  if  it  appears  in  evidence  that  seri- 
ous damage  was  done  to  the  person  injured.2  Nor  is  such  a  con- 
viction a  defense  to  a  prosecution  of  the  same  act  as  an  assault 
with  intent  to  kill.3  A  statute  of  Texas  having  provided  that 
"  a  former  judgment  of  acquittal  or  conviction  in  a  court  of 
competent  jurisdiction  shall  be  a  bar  to  any  further  prosecu- 
tion for  the  same  offense,  but  shall  not  bar  a  prosecution  for 
any  higher  grade  of  offense,  over  which  the  court  had  no 
jurisdiction,  unless  the  trial  and  judgment  were  had  upon  in- 
dictment or  information,"  a  conviction  before  a  justice  of  the 
peace  of  a  simple  assault,  upon  a  complaint,  is  no  bar  to  a 
prosecution  of  the  same  act  by  information  as  an  aggravated 
assault  upon  a  female.4 


that  '  no  person,  for  the  same  offense, 
shall  be  twice  put  in  jeopardy  of  life 
or  liberty.'  There  is  no  violation  of 
this  provision  in  trying  a  person  for  a 
higher  offense, who  has  been  previous- 
ly tried  for  a  lower  degree  of  the  same 
offense,  if  the  former  trial  did  not 
jeopardize  life  or  liberty.  We  therefore 
adjudge,  in  this  case,  that,  the  defen- 
dant, having  been  convicted  of  an  ag- 
gravated assault,  fined  and  imprisoned 
upon  the  judgment  of  the  justice  of 
the  peace,  a  trial  upon  the  indictment 
afterwards  for  assault  with  intent  to 
kill  for  the  same  offense,  would  have 
put  him  a  second  time  in  jeopardy, 
within  the  meaning  of  the  constitu- 
tion, and  that  the  demurrer  to  the 
plea  of  former  conviction  was  prop- 
erly overruled." 

1.  Regina  v.  Ellington,  9  Cox  Cr.  C. 
86. 

2.  State  v.  Shelly,  98  N.  C.  673  (4  S. 
E.  R.  530)— Smith,  C.  J.,  dissenting. 


3.  State  v.  Phillips,  104  N.  C.  86  (107 
S.  E.  R.  463).  The  court  said  that  the 
defendant  asked  the  court  to  instruct 
the  jury  that,  as  he  "could  only  be 
convicted  of  a  simple  assault,  and  as 
they  had  already  been  tried,  found 
guilty  and  punished  for  that  offense 
before  a  justice  of  the  peace,  the  jury 
must  return  a  verdict  of  not  guilty. 
Though  the  superior  court  had  ac- 
quired the  right  to  try  the  assault  and 
battery  by  virtue  of  its  powers  as  a 
court  of  general  jurisdiction,  the  judge 
was  urged  to  instruct  the  jury  that 
they  must  return  a  verdict  of  not 
guilty  on  the  second  count,  because  it 
appeared  that  a  justice  of  the  peace, 
by  fraud  or  mistake,  had  attempted  to 
try  finally  a  case  that  was  palpably 
not  cognizable  in  his  court.  The  judge 
must  have  told  the  jury  to  find  for  the 

4.  Henkel  v.  State,  27  Tex.  App.  510 
(US.  W.  R.671). 
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§  610.  Disorderly  house. — The  keeping  of  a  disorderly  house 
is  a  continuous  and  single  offense,  and  but  one  prosecution  can 
be  maintained  for  all  the  time  preceding  the  commencement  of 
the  prosecution.1  But  if  the  keeping  also  violates  the  Sunday 
law,  a  conviction  of  the  latter  offense  is  no  bar  to  a  prosecution 
for  the  former.2 

Distiller's  tax — Still  in  dwelling-house. — One  section 
of  a  statute  having  made  it  an  offense  to  carry  on  the  business 
of  a  distiller  without  having  paid  a  special  tax,  and  another 
having  prohibited  the  use  of  a  still  in  any  dwelling-house,  an 
acquittal  under  the  former  section  is  no  bar  to  a  prosecution 
under  the  latter,  although  both  prosecutions  count  on  the  same 
act  of  distilling.3  A  conviction  of  removing  distilled  spirits  to 
a  place  other  than  a  distillery  warehouse  is  no  defense  to  a  prose- 
cution for  the  illicit  distilling  of  the  same  spirits.4 

§  611.  Embezzlement — False  pretense. — If  one  sells  the 
goods  of  A,  his  employer,  to  B  upon  the  false  representation 
that  he  is  the  owner,  he  may  be  convicted  of  embezzling  A's 
goods  and  of  obtaining  money  from  B  by  false  pretenses.5 

Faro  table. — Keeping  a  faro  table,  although  the  penalty  is 
fifty  dollars  per  day,  is  a  continuous  offense,  and  a  conviction 
or  acquittal  bars  all  prior  transactions.6 

Forgery — False  pretense. — An  indictment  for  the  forgery 
of  a  written  order  for  money,  and  for  uttering  the  order  as 

defendant  upon  the  plea  of  former  sault,  and  punish  the  defendant  just 

conviction,  and    upon    the  admitted  as  though  he  had    never  been  held 

facts  must  have  held  that  plea  good,  if  to  answer  previously,  or  tried  before 

the  trial  before  the  justice's  court  was  any  tribunal." 

a  bar.     We  agree  with  his  honor  that  1.  United  States  v.  Burch,  1  Cranch 

there  is  no  rule  of  law  that  will  com-  C.  C.  36. 

pel  a  higher  court  to    recognize  as  2.  Price  v.  State,  96  Ala.  1  (11  S.  R. 

valid  a  trial  before  an  inferior,  if  the  128). 

latter  did  not  have  jurisdiction.    The  3.  United  States  v.  Flecke,  2  Bene- 

court  could  see  that  the  trial  before  diet  456. 

the  justice  of  the  peace  was  without  4.  United    States  v.  Three  Copper 

authority,  when  the  undisputed  facts  Stills,  47  Fed.  R.  495. 

showed  that  such  serious  injuries  had  5.  State  v.  Faulkner,  39  La.  Ann.  811 

been  sustained;  and,  treating  it  as  a  (2  S.  R.  539). 

nullity,  had  a  right  to  hold  the  sec-  6.  Dixon  v.  Corporation  of  Wash- 

ond  count  to  be  a  charge  of  simple  as-  ington,  4  Cranch  C.  C.  114. 
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true  knowing  it  to  be  forged,  charges  on  its  face  a  different 
crime  from  one  for  obtaining  money  on  the  order  by  falsely 
pretending  that  it  was  written  by  the  person  whose  signature 
to  it  was  forged ;  and  a  plea  of  former  conviction  on  the  first 
indictment  alleging  that  the  offense  charged  in  the  second  ' '  is 
based  upon,  and  is  of  the  same  transaction  as  alleged  in  the 
first  indictment,"  fails  to  show  the  identity  of  the  charges.1 
Attempts  to  pass  a  forged  instrument  on  two  different  persons, 
at  two  different  times,  constitute  two  crimes.2 

Fornication — Rape. — A  prosecution  for  fornication  and 
bastardy  on  June  1  is  no  bar  to  a  prosecution  for  rape  on  the 
same  woman  laid  on  August  10. 3 

§  612.  Gaming. — The  Mississippi  statute  provided  that,  on 
a  trial  for  gaming  for  one  offense,  any  other  offense  of  the 
same  character,  committed  before  the  day  laid  in  the  indictment 
and  within  the  statute  of  limitations,  might  be  investigated, 
which  should  bar  all  further  prosecutions  for  the  prior  offenses. 
Under  this  statute,  it  was  decided  that  no  bar  was  raised  unless 
evidence  was  given  of  prior  offenses.4 

In  Texas,  if  the  same  transaction  constitutes  an  unlawful 
betting  at  a  game  played  with  dice  and  an  unlawful  keeping 
of  a  gaming  table,  the  person  so  offending  may  be  prosecuted 
for  both  offenses.5 

Gaming  house. — The  continuous  keeping  of  a  gaming  house 
constitutes  but  one  offense.6 

Highway  obstructed. — An  acquittal  of  obstructing  a  high- 
way only  bars  other  prosecutions  for  offenses  which  the  state 
offered  evidence  to  prove  on  the  trial.7 

House  of  ill  fame. — In  a  case  in  which  the  statute  read : 
"  Whoever  keeps  a  house  of  ill  fame  *  *  *  shall  be  fined, 
*  *  *  "  it  was  held  that  the  offense  was  a  continuing  one, 
and  that  a  conviction  was  a  defense  to  all  other  prosecutions  for 

1.  Baysinger  v.  State,  77  Ala.  60.  5.  Tutt  v.  State,  —  Tex.  Criru.  App. 

2.  Burks  v.  State,  24  Tex.  App.  326    —  (29  S.  W.  R.  268). 

(6  S.  W.  R.  300).  6.  State  v.  Lindley,  14  Ind.  430. 

'  3.  Com.  v.  "Walker,  3  Pa.  Dist.  R.  7.  Chesapeake  and  O.  R.  Co.  v. Com., 

348.  88  Ky.  368  (11  S.  W.  R.  87). 
4.  Pope  v.  State,  63  Miss.  53. 
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keeping  the  same  house  prior  to  the  returning  of  the  indict- 
ment.1 

§  613.  Intoxicating;  liquors. — It  frequently  happens  that  the 
same  act  of  keeping  or  selling  intoxicating  liquor  constitutes 
an  element  in  two  or  more  statutory  offenses  ;  and  in  such 
cases  the  leaning  of  the  courts  has  been  quite  strongly  in  favor 
of  temperance. 

Common  seller. — In  Maine,  if  the  same  act  constitutes  two 
offenses,  namely,  keeping  a  tippling  shop  and  being  a  common 
seller,  a  conviction  of  one  offense  is  no  defense  to  a  prosecution 
for  the  other.2  So,  in  Massachusetts,  a  conviction 3  or  acquit- 
tal *  of  keeping  a  tenement  used  for  the  sale  of  intoxicating 
liquors  is  no  bar  to  a  prosecution  for  being  a  common  seller 
based  on  the  same  acts.  And  in  each  of  those  states,  a  con- 
viction or  acquittal  upon  a  charge  of  being  a  common  seller  of 
.  intoxicating  liquors  for  a  time  specified,  does  not  preclude  a 
prosecution  for  a  single  sale  during  the  same  time.5 

But  in  Vermont  a  different  rule  prevails.  A  statute  of  that 
state  prescribed  a  form  of  complaint  to  be  used  against  a  com- 
mon seller  of  intoxicating  liquor  which  omitted  names  and 
dates,  and  also  provided  that  every  distinct  act  of  selling  might 

1.  Freeman  v.  State,  119  Ind.  501  (21  one.    A  conviction  might  have  been 

N.    E.   R.    1101).      The    court    said:  obtained  under  either  of  the  indict- 

"  State  v.  Lindley,  14  Ind.  430,  was  a  ments  by  proof  of  keeping  the  house 

prosecution  for    keeping    a    gaming-  at  any  time  prior  to  the  finding  and 

house,  and  it  was  held  that  all  the  returning  of  the  indictment,  and  not 

time  during  which  it  was  continuously  beyond  the  time  fixed  by  the  statute 

kept,  prior  and  up  to  the  commence-  of  limitations.    The  crime  charged  is 

ment  of  the  prosecution   constituted  the  continuous  keeping  of  the  same 

one  indivisible  offense,  which  could  house.     The  same  proof   was  admis- 

only  be  punished  by  a  single  prosecu-  sible  under  the  one  indictment  as  the 

tion ;  and  so,in  this  case  the  one  convic-  other." 

tion  was  a  bar  to  the  others  for  the  2.  State  v.  Inness,  53  Me.  536. 

one  continuous  keeping  of  the  house  3.  Com.  v.  Cutler,  9  Allen  (91  Mass.) 

prior  and  up  to  the  returning  of  the  486;  Com.  v.  O'Donnell,  8  Allen    (90 

indictment  upon  which  the  conviction  Mass.)  548. 

was  had.     The  doctrine  held  in  the  4.  Com.    v.    Bubser,   14    Gray    (80 

case   of  State  v.  Lindley,  supra,  is  de-  Mass.)  83. 

cisive  of  the  questions  in  this  case,  5.  Stata  v.   Coombs,    32    Me.   529; 

and  we  think  it  the  correct  principle.  State  v.  Maher,  35  Me.   225;  Com.  v. 

The  offense  charged  is  a  continuing  Hudson,  14  Gray  (80  Mass.)  11. 
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be  proved  under  such  charge,  and  that,  if  the  number  of  sales 
proved  exceeded  five,  there  should  be  a  conviction.  Under 
this  statute,  it  was  decided  that  a  conviction  barred  all  prose- 
cutions for  any  separate  sale  made  prior  to  the  filing  of  the 
complaint,  whether  such  sale  was  investigated  or  not.1  So  in 
Iowa,  if  a  prosecution  for  selling  whisky  and  "stomach  bit- 
ters "  containing  intoxicating  liquors,  includes  all  sales  made 
before  a  specified  date,  an  acquittal  bars  a  prosecution  for  sell- 
ing whisky,  alcohol  and  mixed  liquors  during  that  time  under 
the  name  of  "Dandelion  Bitters."2  If  the  same  sale  of  intoxi- 
cating liquor  in  North  Carolina  violates  several  statutes,  the 
offender  may  be  prosecuted  under  each.3  The  court  said: 
"The  act  of  selling  a  pint  of  spirituous  liquor  is  not  neces- 
sarily criminal  nor  contrary  to  law.  But  that  act,  if  done  on 
Sunday,  to  an  unmarried  minor,  by  one  who  has  no  license 
to  sell  such  liquor  either  from  the  federal,  state,  or  city 
authorities,  becomes  an  ingredient  of  five  or  six  different 
charges  against  the  perpetrator  that  may  be  presented  against 
him  in  different  jurisdictions.  A  single  act  may  be  an  offense 
against  two  statutes;  and,  if  each  requires  proof  of  an  addi- 
tional act  which  the  other  does  not,  an  acquittal  or  conviction 
under  either  does  not  exempt  the  defendant  from  prosecution 
and  punishment  under  the  other." 

A  conviction  of  selling  liquor  to  a  minor  without  the  con- 
sent of  his  parent  does  not  prevent  a  prosecution  of  the  same 
act  as  a  sale  without  a  license.4 

Continuous  selling. — Each  unlawful  sale  of  intoxicating 
liquor  constitutes  a  separate  offense.  Hence,  an  acquittal  on  a 
charge  of  selling  after  a  specified  date,  is  no  bar  to  a  prosecu- 
tion for  selling  before  that  date.5  And  in  Kansas,  an  acquittal 
of  selling  intoxicating  liquor  is  no  defense  to  another  prosecution 

1.  State  v.  Nutt,  28  Vt.  598,  602.  W.  R.  262) ;  Blair  v.  State,  81  Ga.  629 

2.  State  v.  Sterrenberg,  69  Iowa  544  (7  S.  E.   R.   855)  —  Bleckley,    C.  J., 
(29  N.  "W.  R.  457).  doubting,  but  yielding  to  authority. 

3.  State  v.  Stevens,  114  N.  C.  873  (19        5.  People  v.  Sinell,  131  N.  Y.  571  (30 
S.  E.  R.  861).  X.  E.  R.  47). 

4.  Ruble  v.  State,  51  Ark.  170  (10  S. 
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for  a  sale  made  before  that  time  to  the  same  person,  if  that  sale 
was  not  investigated  on  the  first  trial.1 

§  614.   Intoxicating  liquors — Keeping  with  intent  to  sell. — 

The  statutes  of  Iowa  and  Massachusetts,  respectively,  having 
made  it  an  offense  to  keep  intoxicating  liquors  with  intent  to 
sell,  and  having  also  made  it  an  offense  to  keep  a  building  for 
such  purpose,  a  conviction  for  the  latter  offense  is  no  bar  to  a 
prosecution  for  the  former,  although  the  keeping  of  the  liquor 
is  the  same  in  both  cases.2  But  if  there  is  a  conviction  under 
the  respective  Iowa  or  Massachusetts  statute  of  keeping  intoxi- 
cating liquors  with  intent  to  sell,  the  supreme  court  of  the  former 
state  holds  this  to  be  a  defense  to  a  prosecution  for.  keeping 
the  building  in  which  they  were  contained,3  while  the  supreme 
court  of  the  latter  state  maintains  the  contrary.4  In  an  earlier 
case  the  latter  court  said: 

"The  offense  of  maintaining  a  common  nuisance  by  keeping  a 
tenement  used  for  the  illegal  sale  of  intoxicating  liquors  is  a 
wholly  distinct  offense  from  that  of  the  sale  of  such  liquors; 
and  the  conviction  of  one  is  no  bar  to  a  conviction  of  the  other, 
although  evidence  of  the  same  sales  of  liquor  may  be  relied  on 
to  prove  each."5  So,  a  section  of  the  Vermont  statute  having 
made  the  keeping  of  intoxicating  liquors  a  nuisance,  and  an- 
other section  having  made  their  keeping  with  intent  to  sell  an 
offense,  a  conviction6  or  acquittal7  under  the  former  section  is 
no  bar  to  a  prosecution  under  the  latter.  But  a  conviction  of 
maintaining  a  nuisance  by  keeping  a  place  at  which  liquor  is  un- 
lawfully sold,  furnished  or  given  away,  is  not  conclusive  in  a 
subsequent  prosecution  for  keeping  liquor  with  intent  to  sell, 
as  the  guilt  of  the  defendant  might  have  been  established  in  the 

1.  State  v.  Kuhuke,  30  Kan.  462  (2        3.  State  v.  Layton,  25  Iowa  193. 
Pac.  R.  689).  4.  Com.  v.  Sheehan,  105  Mass.  192. 

2.  State  v.  Graham,  73  Iowa  553  (35        5.  Com.  v.  Hogan,  97  Mass.  122. 

N.   W.  R.   628) ;  State  v.   Brown,  75  6.  State  v.   Jangraw,  61  Vt.  39  (17 

Iowa  768  (39  N.  W.  R.  829) ;  Com.  v.  Atl.  R.  733). 

McCauley,    105   Mass.    69;    Com.    v.  7.  State  v.   Wheeler,  62  Vt.  439  (20 

Brelsford,  161  Mass.  61  (36  N.   E.  R.  Atl.  R.  601). 

677)  ;    Com.  v.  McCabe,  —  Mass.  — 

(39  N.  E.  R.  777). 
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former  case  by  proving  that  he   suffered  others  to  sell  and 
furnish.1 

§  615.  Intoxicating  liquors — Reputation  of  place. — In  Con- 
necticut, keeping  a  place  for  the  sale  of  intoxicating  liquors, 
and  keeping  a  place  in  which  it  is  reputed  that  they  are  kept 
for  sale,  being  made  offenses  by  different  sections  of  the  stat- 
ute, an  acquittal  on  the  former  charge  is  no  bar  to  a  prosecu- 
tion on  the  latter,  because,  in  the  former,  the  state  has  to  prove 
an  actual  keeping,  while  in  the  latter  it  has  to  prove  the  repu- 
tation merely,  and  then  the  burden  shifts  to  the  defendant  to 
show  that  he  did  not  in  fact  keep  such  a  place.2 

Sunday  selling. — If  a  sale  of  intoxicating  liquor  on  Sun- 
day in  Massachusetts  or  Virginia,3  or  keeping  a  shop  open  for 
that  purpose,4  violates  two  statutes,  the  offender  may  be  prose- 
cuted under  each-.  But  the  contrary  is  ruled  in  Alabama  and 
Pennsylvania,5  which  seems  to  me  to  be  sounder  in  principle. 
If  on  Christmas,  being  Sunday,  a  person  should  sell  an  intox- 
icated minor  a  glass  of  liquor,  which  should  cause  his  death > 
according  to  the  Massachusetts  and  Virginia  cases  he  might  be 
prosecuted  and  convicted  in  five  different  actions,  namely,  for 
selling  (1)  on  Christmas,  (2)  on  Sunday,  (3)  to  an  intoxicated 
person,  (4)  to  a  minor,  and  (5)  for  manslaughter.  It  is  true 
that  the  same  evidence  would  not  sustain  any  two  of  these 
cases.  But  that  rule  does  not  apply  to  the  splitting  of  causes. 
If  one  sells  a  pound  of  tea  and  a  pound  of  sugar  to  the  same 
person  at  the  same  time  on  the  same  credit,  and  brings  two 
separate  suits  to  recover  for  them,  the  same  evidence  will  not 
support  both  cases;  nevertheless  a  recovery  in  one  will  bar  the 
further  prosecution  of  the  other. 

§  616.   Intoxication — Disturbing  religious  meeting. — If  a 

person  is  intoxicated  and  uses  profane  and  boisterous  language 

1.  State  v.  McGill,  65  Vt.  547  (27  4.  Com.  v.  Harrison,  11  Gray  (77 
Atl.  E.  430).  Mass.)   308;  Com.  v.   Shea,  14  Gray 

2.  State  v.  Moriarty,  50  Conn.  415.  (80  Mass.)  386. 

3.  Com.  v.  Triekey,  13  Allen  (95  5.  O'Brien  v.  State,  91  Ala.  25  (8  S. 
Mass.)  559;  Arrington  v.  Com.,  87  Va.  R.  560) ;  Altenburg  v.  Com.,  126  Pa. 
96  (12  S.  E.  R.  224).  St.  602  (17  Atl.  R.  799). 
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and  fires  off  pistols  at  a  place  of  religious  worship,  a  convic- 
tion for  the  intoxication  and  profanity  is  no  defense  to  a  prose- 
cution for  disturbing  the  religious  meeting  by  means  other  than 
intoxication  and  profanity.1 

Jail  delivery. — If  a  person  carries  a  file  into  a  jail  with 
intent  to  aid  in  the  escape  of  two  prisoners,  a  conviction  of  aid- 
ing one  to  escape  bars  a  prosecution  for  aiding  the  other  to  es- 
cape.2 The  court  said  :  "It  appears  from  the  evidence  that 
the  same  act  aided  both  prisoners  to  escape  at  the  same  time. 
The  question  is  whether  or  not  the  defendant  is  guilty  of  two 
separate  indictable  offenses,  each  of  which  may  be  made  the 
basis  of  an  independent  prosecution  and  conviction.  Our  con- 
stitution, following  the  parallel  principle  of  the  common  law, 
provides  that  '  no  person  shall,  for  the  same  offense,  be  twice 
put  in  jeopardy  of  life  or  limb  ' — a  safeguard  of  liberty  which, 
under  our  Anglo-American  system  of  jurisprudence,  has  always 
been  regarded  by  our  courts  with  a  sanctity  scarcely  second  to 
that  accorded  to  the  right  of  trial  by  jury.  The  purpose  of  the 
courts  should  be  so  to  apply  this  constitutional  guaranty  as  to 
protect  the  citizen  from  vexatious  criminal  prosecutions,  and  at 
the  same  time  not  to  defeat  the  chief  design  of  our  penal  laws, 
which,  apart  from  their  reformatory  aspect,  have  in  view  the 
double  aim  of  protecting  society  and  preventing  crime. 

1.  Ball  v.  State,  67  Miss.  358  (7  S.  profanity,  on  the  same  occasion,  at 
R.  353).  The  case  says :  "  Ball  and  China  Grove  camp-ground,  as  that  for 
Badon,  the  appellants,  were  jointly  which  he  is  now  indicted  for  disturb- 
indicted  for  disturbing  religious  wor-  ing  religious  worship,  which  the  court 
ship.  On  the  trial  it  was  proved  that  refused  to  allow.  Ball  was  properly 
Ball  left  the  tabernacle  of  the  China  denied  the  benefit  of  his  former  con- 
Grove  camp-ground,  where  religious  viction  for  intoxication  and  profanity, 
worship  was  being  conducted,  on  Sat-  because  the  evidence  shows  clearly 
urday  night,  and  called  to  '  the  boys '  that  he  was  guilty  of  disturbing  re- 
to  follow  him ;  that  Ball,  with  others,  ligious  worship  at  the  China  Grove 
went  out;  and  that  there  was  firing  camp-meeting  by  other  modes  than 
of  pistols  and  much  boisterous  con-  by  beingdrunk  and  profane,  and  there- 
duct  in  and  around  the  camp-ground  fore  there  was  a  want  of  identity  of 
for  several  hours.  Ball  and  Badon  the  two  charges." 
were  arrested  by  the  special  constable  2.  Hurst  v.  State,  86  Ala.  604  (6  S. 
who  had  charge  of  the  duty  of  keep-  R.  120).  Accord,  Oleson  v.  State,  20 
ing  the  peace.  Ball  offered  to  show  Wis.  58,  which  holds  that  the  escape 
that  he  had  been  convicted  at  a  former  of  all  can  be  charged  in  a  single 
term  of  the  court  for  intoxication  and  count. 
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"If  we  hold  this  plea  of  former  conviction  to  be  bad,  we  can 
see  no  reason  why  a  defendant  could  not  be  indicted  and  con- 
victed a  hundred  times,  in  case  he  should,  by  a  single  act,  ef- 
fect the  simultaneous  escape  of  a  hundred  prisoners,  lawfully 
confined  in  a  county  jail  or  other  prison.  It  is  the  familiar 
case  of  a  single  criminal  act  producing  several  different  results, 
each  of  which,  standing  alone,  and  dissociated  from  the  others, 
would  have  been  an  indictable  crime.  Is  each  result  a  separate 
and  distinct  crime,  liable  to  be  indicted  as  such,  or  is  it  a  mere 
consequence  of  a  single  unlawful  act,  done  with  criminal  in- 
tent? An  analogous  inquiry  would  be  :  If  one  should  cast  a 
stone  into  a  crowd,  and  wound  a  dozen  men  at  one  blow,  is  he 
liable  to  one  or  a  dozen  indictments?  If  he  burns  a  hundred 
houses  by  one  act  of  arson,  knowing  the  probable  consequence 
of  his  unlawful  act,  would  he  be  guilty  of  a  hundred  crimes? 
Or  should  he  blow  up  a  hotel  with  dynamite,  murdering  a  thou- 
sand guests,  would  he  be  separately  triable  for  the  perpetration 
of  a  thousand  homicides? 

"The  authorities  are  in  direct  conflict  on  this  subject,  and 
we  shall  make  no  effort  to  reconcile  them.  It  is  our  judgment 
that  none  of  the  legitimate  purposes  of  punishing  crime  require 
the  adoption  of  the  policy  of  multiplying  prosecutions  in  cases 
of  this  nature." 

§  617.   Larceny — Different  articles  taken  from  same  person. 

— If  a  horse,  saddle  and  bridle,1  or  a  horse,  wagon  and  har- 
ness,2 or  two  pigs,8  or  a  pocket  book  and  the  money  in  it,4  are 
stolen  from  the  same  person  at  the  same  time,  there  is  but  one 
offense. 

False  pretense. — An  acquittal  of  stealing  cattle  is  no  bar 
to  a  prosecution  for  obtaining  a  horse  by  the  false  pretense  of 
trading  for  him  the  same  cattle  to  which  the  defendant  had  no 
title.5 

1.  Jackson  v.  State,   14    Ind.   327;        3.  Regina  v.  Brettel,  1  Car.  &  M. 
Laupher  v.  State,  14  Ind.  327 ;  Quitzow    609  (41  E.  C.  L.  331) . 

v.  State,  1  Tex.  App.  47  (28  Am.  R.  4.  United  States  v.  Lee,  4  Cranch  C. 

396).  C.  446. 

2.  Fisher  v.  Com.,  1  Bush  (64  Ky.)  5.  Sims  v.  State,  21  Tex.  App.  649  (1 
211  (89  Am.  D.  620).  S.  W.  R.  465). 
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Fraud. — An  acquittal  of  a  charge  of  stealing  money  because 
the  owner  parted  with  it  voluntarily,  does  not  preclude  a  prose- 
cution for  swindling  him  out  of  it.1 

Prior  felony. — A  conviction  of  one  larceny  is  no  bar  to 
the  prosecution  for  another  previously  committed.2  A  contrary 
decision  was  made  in  an  early  case  in  Tennessee,  which  held  that 
a  conviction  and  execution  of  sentence  upon  an  indictment  for 
a  felony  not  capital,  namely,  horse-stealing,  prevented  a  prose- 
cution for  any  other  such  felony  committed  prior  to  the  convic- 
tion.3 But  this  case  does  not  seem  to  me  to  be  sound,  and  it 
was  disapproved  in  Alabama  and  South  Carolina.4  A  convic- 
tion for  receiving  goods  stolen  from  the  mail  bars  a  prosecution 
for  stealing  them  from  the  mail,  as  the  taking  is  the  same  in 
both  cases.5 

§  618.  Libel. — If  an  article  in  a  newspaper  contains  two 
defamatory  statements,  there  is  but  one  crime,  and  two  prose- 
cutions can  not  be  maintained.6 

§  619.  Nuisance,  continuous. — A  conviction  of  maintaining 
a  nuisance  between  July  2  and  May  1  is  no  bar  to  a  prosecution 
for  keeping  the  same  place  as  a  nuisance  between  May  1  and 

1.  Lewis  v.  State,  —  Tex.  Crim.  —  the  bills  he  handed  to  appellant.     In 

(24  S.  "W.  R.  906).    The  court  said:  the  case  at  bar,  it  is  evident  that, 

"There  is  no  question  that  the  indict-  while  the  transaction  was  the  same, 

ment  for  theft  was  based  upon  the  yet  the  evidence  could  not  have  sus- 

same  matter  that  now  sustains  the  in-  tairied  a  conviction  for  theft,  and  the 

dictment  for  swindling.     It  is  equally  court  so  instructed  the   jury  in  the 

certain  that  the  facts,  as  detailed  by  theft  case." 

the  witnesses,  would  not  have  sus-  2.  Hawkins  v.  State,  1  Porter  475  (27 

tained  a  conviction  for  theft,  for  it  is  Am.  D.  641). 

shown  that,  when  appellant  obtained  3.  Crenshaw  v.   State,  Martin   and 

the  money  from  the  complainant,  it  Yerger  (8  Tenn.)  122  (17  Am.  D.  788). 

was  upon  the  agreement  that  appel-  4.  Hawkins  v.  State,  supra;  State  v. 

lant  was  to  repay  the  loan  with  money  McCarty,  1  Bay  334. 

he  claimed  to  have  in  his  valise,  then  5.  United    States    v.    Harmison,    3 

on  the  train  upon  which  he  and  com-  Sawyer  556. 

plainant  were  traveling,  and  the  com-  6.  People  v.  Stephens,  79  Cal.  428 

plainant  was    induced    by  the  false  (21  Pac.  R.  856) — McFarland,  J.,  dis- 

statement  of   appellant  to  part  with  senting. 
both  the  possession  and  ownership  of 
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June  12,  although  both  indictments  are  found  at  the  same  ses- 
sion of  the  grand  jury,  namely,  in  June  last  named.1 

But  an  acquittal  on  a  complaint  charging  a  nuisance  from 
January  1  to  May  28  is  a  bar  to  a  prosecution  for  maintaining 
the  same  nuisance  from  January  1  to  August  20,  because  the 
same  evidence,  namely  the  maintaining  from  January  1  to 
May  28,  will  support  both  charges.2  A  conviction  of  keeping 
a  place  as  a  common  nuisance  and  an  order  for  its  abatement,  do 
not  preclude  a  subsequent  prosecution  for  keeping  the  same 
place  as  a  nuisance,  although  that  offense  could  not  have  been 
committed  if  the  first  judgment  had  been  enforced.3 

§  620.  Partial  conviction — New  trial. — In  Alabama,  Arkan- 
sas, Illinois,  Iowa,  Louisiana,  Mississippi,  Missouri,  Nebraska, 
New  York,  Tennessee,  Texas  and  Virginia,  if  a  person  is  tried 
on  several  charges,  a  conviction  of  a  part  of  them  is  an  im- 
plied acquittal  of  the  others;  and,  upon  a  new  trial,  the  evi- 
dence must  be  confined  to  the  charges  covered  by  the  convic- 
tion.4 The  contrary  is  held  in  South  Carolina.6  A  few  of  these 
cases  contain  special  matters  that  need  notice.  Thus,  in  Iowa, 
a  person  was  tried  before  a  justice  of  the  peace  on  a  charge 
containing  four  counts,  and  his  record  read  :  "I  find  defend- 
ant guilty  as  charged  in  count  one  of  the  information,"  for 
which  a  fine  was  assessed.  Upon  an  appeal  by  the  defendant 
to  the  district  court,  it  was  held  that  he  could  be  there  tried  on 

1.  Com.  v.  Connors,  116  Mass.  35.  389;  State  v.  Owen,  78  Mo.  367;  Mur- 

2.  Com.  v.  Robinson,  126  Mass.  259.  phy  v.  State,  25  Neb.  807  (41  N.  W.  R. 

3.  Gormley  v.  State,  37  O.  St.  120.  792) ;  Guentber  o.  People,  24  N.  Y. 

4.  Bell  v.  State,  48  Ala.  684,  695  (17  100;  People  v.  Dowling,  84  X.  Y.  478, 
Am.  R.  40,  49);  Foster  v.  State,  88  483;  State  v.  Norvell,  2  Yerger  (10 
Ala.  182  (7  S.  R.  185);  Jobnson  v.  Tenn.)  24;  Campbells.  State,  9  Yer- 
State,  29  Ark.  31 ;  State  v.  Clark,  32  ger  (17  Tenn.)  333  (30  Am.  D.  417) ; 
Ark.  231;  Logg  v.  People,  8  111.  App.  Jones  v.  State,  13  Tex.  168;  Mason  v. 
99;  State  v.  Tweedy,  11  Iowa  350;  State  State,  29  Tex.  App.  24  (14  S.  W.  R. 
v.  Severson,  79  Iowa  750  (45  N.  W.  R.  71) ;  Litbgow  v.  Com.,  2  Ya.  Cases 
305) ;  State  v.  Harnsby,  8  Rob.  (La.)  297,  311;  Page  v.  Com.,  26  Gratt.  (67 
583,  588;  State  v.  St.  Clair,  42  La.  Ya.)  943;  Stuart  v.  Com.,  28  Gratt.  (69 
Ann.  755  (7  S.  R.  713) ;  Hurti>.  State,  Ya.)  950,  953. 

25  Miss.  378;  State  v.  Bruffey,  11  Mo.        5.  State  v.   Commissioners,  3  Hill's 
App.   79;    State  v.    Gannon,  11  Mo.     Law  (S.  C.)  239. 
App.   502;    State  v.  Bruffey,   75  Mo. 


THE    DOCTRINE    OF    SPLITTING    CRIMINAL    CAUSES.         1233 

the  first  count  only.1  An  indictment  in  Alabama  charged 
burglary  in  one  count  and  grand  larceny  in  another,  and  there 
was  a  conviction  of  burglary,  which  was  reversed  on  appeal; 
and,  on  a  second  trial,  there  was  a  verdict  of  guilty  of  grand 
larceny.  This  was  held  to  entitle  the  accused  to  his  discharge, 
because  the  first  verdict,  by  implication,  found  him  not  guilty 
of  larceny,  and  the  second  not  guilty  of  burglary.2  So,  if  an 
indictment  contains  four  counts,  each  Charging  a  separate  vio- 
lation of  the  liquor  law,  and,  after  the  impaneling  of  the  jury, 
the  prosecuting  attorney,  over  the  objection  of  the  defendant, 
is  allowed  to  elect  to  proceed  on  one  count,  an  acquittal  bars  a 
prosecution  on  the  others.3  The  contrary  rule  also  holds  good. 
Thus,  in  Missouri,  a  person,  being  on  trial  for  larceny  and 
embezzlement  of  the  same  property,  charged  in  different 
counts,  was  found  guilty  of  larceny  and  not  guilty  of  embezzle- 
ment. The  judgment  was  arrested  for  a  fatal  defect  in  the  count 
for  larceny,  and,  upon  a  new  indictment  for  larceny  alone,  it 
was  held  that  the  former  proceedings  would  not  sustain  a  plea 
of  former  acquittal.4 

§  621.  Partner. — An  acquittal  of  a  partner  of  keeping  a 
gaming  table,  although  he  was  jointly  indicted  with  the  de- 
fendant, is  no  bar  to  a  prosecution  of  the  latter.5 

§622.  Persons — Several  injured  in  person  or  property  by 
the  same  act. — If  several  persons  are  injured  in  person  or 
property  by  the  same  act,  it  is  held  in  Connecticut,  Georgia, 
Illinois,  Indiana,  Iowa,  Missouri,  New  York,  Ohio,  Texas, 
Vermont  and  England,  that  there  is  but  one  offense  ;  but  the 
contrary  is  ruled  in  Arkansas,  California,  Kentucky,  New 
York,  South  Carolina  and  Virginia ;  while  in  Massachusetts  it 
is  decided  that  the  state  may  elect  to  prosecute  for  one  or  'for 

1.  State  v.  Severson,  79  Iowa  750  (45        3.  Murphy  v.  State,  25  Neb.  807  (41 
N.  W.  R.  305).  N.  W.  R.  792). 

2.  Bell  v.  State,  48  Ala.  684,  695  (17        4.  State  v.  Owen,  78  Mo.  367. 

Am.  R.  40,  49).  5.  Goforth  v.  State,  22  Tex.   App. 
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several  offenses.1  Thus,  the  felonious  burning  by  the  same  act 
of  thirty-five  houses  belonging  to  as  many  different  persons  ;e 
or  the  injuring  of  two  persons  by  the  same  assault  and  battery;8 
or  the  having  in  possession  of  a  number  of  forged  bills  on  dif- 
ferent banks  with  intent  to  pass  them  as  genuine ;'  or  the  ut- 
tering at  one  time  of  four  forged  checks  purporting  to  have 
been  drawn  by  four  different  persons;5  or  the  murdering  of  two 
persons  by  the  same  act  ;6  or  the  stealing  of  several  articles  be- 
longing to  as  many  different  persons,7  constitutes  but  one  of- 
fense according  to  the  cases  cited.  But  the  following  matters 
have  been  held  to  constitute  different  offenses,  namely:  Shoot- 
ing at  one  person  with  intent  to  maim  and  wound,  and  injur- 
ing two;8  the  murdering  of  two  persons  by  the  same  act  ;9  the 
murdering  of  three  persons  by  the  same  dose  of  poison  ;10  the 
administering  of  poison  to  two  persons  at  the  same  time  with 
intent  to  kill,  as  the  intent  makes  two  crimes;11  the  robbery  of 
two  persons  by  presenting  a  pistol  at  them  and  compelling  each 
to  surrender  his  property;12  the  advising  of  two  slaves,  owned, 


1.  Com.  v.  Sullivan,  104  Mass.  552— 
a  case  of  theft  from  several  persons. 

2.  Dictum  in  Woodford  v.  People,  62 
N.  Y.  117  (20  Am.  E.  464). 

3.  Sipple  v.  People,  10  111.  App. 
144,  147;  State  v.  Damon,  2  Tyler 
(Vt.)  387,  390. 

4.  State  v.  Benham,  7  Conn.  414; 
People  v.  Van  Keuren,  5  Park.  Cr.  66. 

5.  State  v.  Egglesht,  41  Iowa  574  (20 
Am.  R.  612). 

6.  Clem  v.  State,  42  Ind.  420  (13 
Am.  R.  369) ;  Rex  v.  Jennings,  1  Russ. 
&  Ryan  388. 

7.  Lowe  v.  State,  57  Ga.  171  (1  Pha- 
len's  Cr.  Cas.  233) ;  Lorton  v.  State,  7 
Mo.  55  (37  Am.  D.  179) ;  State  v.  Mor- 
phin,  37  Mo.  373 ;  State  v.  Hennesey, 
23  O.  St.  339  (1  Phalen's  Cr.  Cas. 
224) ;  Wilson  v.  State,  45  Tex.  76  (23 
Am.  R.  602)  ;  Hudson  v.  State,  9  Tex. 
App.  151  (35  Am.  R.  732) ;  Simco  v. 
Stale,  9  Tex.  App.  338,  349;  Hirsh- 
fieldv.  State,  11  Tex.  App.  207,  216; 


Adams  v.  State,  16  Tex.  App.  162 — a 
case  of  branding  cattle;  Wright  v. 
State,  17  Tex.  App.  152,  158;  Willis  v. 
State,  24  Tex.  App.  586  (6  S.  W.  R. 
857). 

8.  McCoy  v.  State,  46  Ark.  141, 145 ; 
Yaughan  v.  Com.,  2  Ya.  Cases  273. 

9.  People  v.  Majors,  65  Cal.  138  (52 
Am.  R.  295). 

10.  People  v.  Alibez,  49  Cal.  452  (1 
Am.  Cr.  R.  345). 

11.  People  v.  Warren,  1  Parker  Cr. 
338. 

12.  Keeton  v.  Com.,  92  Ky.  522  (18  S. 
W.  R.  359).  The  court  said:  "The 
appellant  further  insists  that  the  act 
of  robbery,  if  committed,  was  but  one 
offense;  that  the  pistol  having  been 
pointed  at  both  Salyers  and  Han  at 
the  same  time,  and  the  property  of 
each  surrendered  at  the  same  time,  the 
verdict  and  judgment  in  the  one  case 
was  properly  pleaded  in  bar  to  the 
other.  We  can  not  concur  in  this  view  of 
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respectively,  by  two  different  persons,  to  abscond  j1  the  steal- 
ing of  goods  belonging  to  two  persons,  severally,  by  one  tak- 
ing, as  the  same  evidence  will  not  support  both  cases.2  Thus, 
if  the  clothes  of  two  different  persons,  hanging  on  different 
sides  of  the  same  room,  are  stolen  during  one  continuous  tres- 
pass, it  is  two  crimes.3  So,  if  a  person  steals  a  steer  from  one 
herd  belonging  to  A,  and  drives  it  away  some  distance,  and 
leaves  it ;  and  a  half-hour  afterwards  steals  a  cow  from  the 
herd  of  B  a  half-mile  distant,  and  drives  her  to  the  place  where 
the  steer  is,  and  then  drives  both  away,  he  is  guilty  of  two 
crimes.4  If  several  persons  are  robbed  in  a  stage  coach  in 
quick  succession,  there  are  as  many  crimes  as  persons  robbed.5 
The  court  said:  "It  is  further  argued  that  three  of  the  indict- 
ments upon  which  relator  was  sentenced  were  for  one  offense, 
and  that  for  this  reason  two  of  the  convictions,  at'  least,  were 
wholly  illegal.  The  indictments  are  not  before  us,  but  there 
is  sufficient  in  the  record  to  convey  the  requisite  information. 
Relator  was  not  tried  for  robbing  the  stage;  each  of  the  indict- 
ments charged  him  with  robbing  a  different  individual  passen- 
ger upon  the  stage.  And  no  doubt  can  be  entertained  but  that 
these  various  robberies  were  distinct  offenses,  although  com- 
mitted at  the  same  place  and  in  rapid  succession.  They  con- 
stituted separate  acts ;  but,  even  if  regarded  as  a  single  act, 
they  affected  separate  objects."  If  a  person,  in  attempting  to 
rob  A,  kills  A  and  B  at  the  same  time,  a  conviction  of  murder- 
ing B  is  no  bar  to  a  prosecution  for  the  murder  of  A,  because 
the  same  evidence  will  not  support  both  cases.6 

the  law.  If  the  party  is  guilty,  it  is  rob-  1.  Smith  v.  Com.,  7  Gratt.  (48  Va.) 

bery  from  the  person  of  each  of  the  593. 

owners  of  this  property,  as  much  so  as  2.  State  v.  Thurston,  2  McMullan's 

if  the  accused  had  gone  to  the  one  Law  382,  396. 

and  taken  from  him  his  property,  and  3.  Phillips  v.   State,    1    Pickle    (85 

then  to  the  other;  and  the  fact  that  Tenn.)  551  (3  S.  W.  R.  434)— Snod- 

fche  pistol  was  drawn  on  each  at  the  grass,  J.,  dissenting. 

same  time,  and  the  property  delivered  4.  State  v.  English,  14  Montana  399 

at  once,  does  not  make  the  offense  a  (36  Pac.  R.  815). 

unit.     It  was  an  assault  on  each,  and  5.  In  re  Allison,  13    Colo.    525   (22 

a  robbery  from  the  person,  for  which  Pac.  R.  820). 

an  indictment  in  both  cases  can  be  6.  People  v.  Majors,  65  Cal.  138  (3 

maintained."           .  Pac.  R.  597). 
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Acquittal  or  conviction. — In  Texas,  if  the  several  prop- 
erty of  two  persons  is  stolen  by  the  same  act,  for  which  two 
cases  are  prosecuted,  a  distinction  is  drawn  between  the  effect 
of  an  acquittal  and  a  conviction.  Thus,  the  court  of  appeals 
says  that,  although  the  stealing  of  cattle  at  one  time  owned  by 
two  persons  severally  is  but  one  offense,  yet  an  acquittal  on  a 
charge  of  stealing  from  the  one  is  no  bar  to  a  prosecution  for 
stealing  from  the  other,  because  the  same  evidence  will  not 
support  both  charges.1  So,  if  one  is  indicted  separately  for 
stealing  two  horses  owned  severally  by  two  persons,  a  plea  of 
former  acquittal  in  regard  to  one,  which  alleges  "that  said 
horses,  belonging  to  said  Shadle  and  Smith,  respectively,  were 
taken  at  the  same  time  and  from  the  same  neighborhood,  though 
they  were  about  a  mile  apart,"  is  bad.2 

§  623.  Persons — Several  injured  in  person  in  the  same  melee 
or  transaction. — If  two  persons  are  assaulted  in  the  same 
breach  of  the  peace  ;3  or  injured  by  two  different  shots  in  the 
same  melee  ;4  or  wounded  by  two  shots  fired  into  a  crowd  in 
quick  succession,5  two  offenses  are  committed.      Thus,  if  A  • 

1.  Wright  v.  State,  17  Tex.  App.  one  of  the  owners,  and  tried  and  ac- 
152,  158.  quitted,  the  plea  of  autrefois  acquit  is 

2.  Alexander  v.  State,  21  Tex.  App.  not  available  in  a  prosecution  upon 
406  (17  S.  W.  R.  139,  57  Am.  R.  617).  another  indictment  charging  the  theft 
The  court  said :  "  His  idea,  it  will  be  of  the  animal  of  the  other  owner,  not- 
noted,  was  former  acquittal,  not  for-  withstanding  the  transaction  be  the 
mer  conviction.  The  distinction  be-  same  and  the  evidence  identical ;  for, 
tween  these  two  pleas,  and  their  na-  while  such  evidence  might  have  been 
ture  and  effect,  have  been  defined  in  insufficient  in  the  first  instance,  it 
more  than  one  instance  by  this  court,  might  well  be  all-sufficient  in  the 
In  Wright  v.  State,  17  Tex.  App.  152,  last  instance.'  It  seems  to  us  that  the 
it  was  held  that,  '  if  the  evidence  reason  for  the  rule  is  made  so  plain  in 
shows  that  the  theft  of  animals  of  two  Wright's  case  that  it  needs  no  further 
different  owners  was  perpetrated  in  a  amplification." 

single  transaction,  the  conviction  of  3.  City  of  Olathe  v.  Thomas.  26  Kan. 

the  accused  of  the  theft  of  the  animal  233 ;  Jones  v.  State,  66  Miss.  380  (6  S. 

of  one  of  the  owners  will,  upon  the  R.  231) — same  difficulty, 

doctrine  of  autrefois  convict  and  the  4.  Crocker  v.  State,  47  Ga.  568. 

doctrine  of  carving,  operate  to  bar  a  5.  State  v.  Nash,  86  N.  C.   650  (41 

prosecution  for  the  theft  of  the  animal  Am.  R.  472).    The  case  was  treated  as 

of  the  other.  But  being  charged  in  an  if    both    had  been  wounded  by  the 

indictment  with  theft  of  the  cattle  of  same  shot. 


THE    DOCTRINE    OF    SPLITTING    CRIMINAL    CAUSES. 


1237 


makes  a  felonious  assault  on  B  with  a  revolver,  and  shoots  and 
kills  C  in  the  melee,  his  acquittal  on  an  indictment  for  the 
murder  of  C  is  no  bar  to  a  prosecution  for  the  assault  upon  B.1 


1.  Winn  v.  State,  82  Wis.  571  (52  N. 
W.  R.  775).  The  court  said:  "The 
special  plea  in  bar  of  this  prosecution 
sufficiently  avers  that  the  charge  of 
the  murder  of  Coates  in  the  first  in- 
formation, and  the  charge  of  an  as- 
sault with  intent  to  murder  Defoy  in 
the  present  information,  are  predi- 
cated upon  one  and  the  same  act  of 
Winn.  It  is  correctly  argued  in  the 
plea,  as  it  was  at  the  bar,  that  if  he 
committed  the  alleged  felonious  as- 
sault upon  Defojr,  and  in  doing  so 
killed  Coates,  although  unintention- 
ally, he  is  guilty  of  murder.  But  the 
jury  acquitted  him  of  the  crime  of 
murder,  and  from  that  fact  the  infer- 
ence is  plausibly  drawn  that  the  jury 
must  necessarily  have  negatived  the 
alleged  felonious  assault  upon  Defoy, 
for  otherwise  they  would  have  con- 
victed Winn  of  the  murder  charged. 
It  was  very  earnestly  and  ingeniously 
contended  in  argument  for  Winn  that, 
in  substance  and  legal  effect,  such  ac- 
quittal negatives  the  charge  of  feloni- 
ous assault  in  the  present  informa- 
tion. We  adopt  as  the  law  on  this 
subject  the  rule  laid  down  by  Chief 
Justice  Shaw  in  Com.  v.  Roby,  12 
Pick.  496.  The  rule  is  that  the  of- 
fenses charged  in  two  indictments  are 
not  identical  unless  they  concur  both 
in  law  and  in  fact,  and  that  the  idea 
of  autrefois  acquit  or  convict  is  bad  if 
the  offenses  charged  in  the  two  in- 
dictments be  distinct  in  law,  no  mat- 
ter how  closely  they  are  connected  in 
fact.  In  order  to  determine  whether  or 
not  there  is  a  concurrence  in  law,  that 
is,  whether  a  conviction  or  acquittal  on 
one  indictment  is  or  is  not  a  bar  to  a 
prosecution  on  another,  the  true  in- 
quiry is  whether  the  first  indictment 


was  such  that  the  accused  could  or 
could  not  have  been  convicted  under  it 
by  proof  of  the  facts  alleged  in  the  other 
indictment.  If  he  could  not,  the  convic- 
tion or  acquittal  under  the  first  indict- 
ment is  no  bar.  The  result  of  an  ap- 
plication of  this  test  to  the  present  in- 
quiry is  obvious.  Winn  could  not 
have  been  convicted  of  the  murder  of 
Coates  merely  upon  proof  that  he 
made  a  felonious  assault  upon  Defoy. 
Proof  that  he  killed  Coates  would  also 
be  required.  Hence,  an  acquittal  on 
the  information  charging  the  murder 
of  Coates  is  no  defense  to  this  informa- 
tion for  a  felonious  assault  on  Defoy, 
and  the  special  plea  was  properly 
overruled.  To  the  same  effect  is  the 
English  case  of  Queen  v.  Morris,  L. 
R.  1  Cr.  Cas.  90,  in  which  the  accused 
was  convicted  of  an  assault  and  bat- 
tery, and  suffered  punishment,  and 
afterwards  the  injured  party  died 
of  the  wounds  inflicted  upon  him  by 
the  accused.  A  subsequent  indict- 
ment for  manslaughter  was  upheld  on 
the  ground  that  the  two  prosecutions, 
though  founded  on  the  same  assault, 
were  for  different  offenses.  The  same 
question  has  frequently  arisen  in 
prosecutions  for  violations  of  excise 
laws,  and  the  rule  above  stated  seems 
to  have  been  invariably  applied  by 
the  courts.  The  reasonableness  and 
justice  of  this  rule  is  shown  and 
emphasized  by  the  testimony  on  the 
trial  of  this  case.  It  appears  quite 
satisfactorily,  if  not  conclusively,  that 
Winn  made  a  distinct  felonious  as- 
sault upon  Defoy  when  he  pointed  his 
loaded  revolver  at  him  and  snapped 
it,  which  had  no  connection  with  the 
killing  of  Coates,  and  that  such  kill- 
ing resulted  from  the  struggle  to  dis. 
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So,  if  by  the  same  assault  one  person  is  wounded  and  another 
killed,  an  acquittal  upon  a  charge  of  assault  with  intent  to  kill 
the  wounded  person  is  no  defense  to  a  prosecution  for  murdering 
the  other.1  A  and  B  lay  in  ambush  to  kill  C,  who  approached 
accompanied  by  D.  A  killed  C  and  B  killed  D.  A  and  B  were 
then  tried  for  killing  C,  and  A  was  convicted  and  B  acquitted. 
This  was  decided  to  be  no  bar  to  a  prosecution  against  both  for 
the  killing  of  D.2  Two  persons  lying  in  ambush,  having  fired 
two  distinct  but  nearly  simultaneous  shots,  which  killed  two 
persons,  an  acquittal  on  the  charge  of  murdering  the  one  does 
not  preclude  a  prosecution  for  murdering  the  other,  because 
both  persons  were  not  killed  by  the  same  shot.3 

§  624.  Persons — Several  necessary  in  order  to  commit  of- 
fense— Adultery. — It  is  held  in  Tennessee  and  Texas,  that  the 
acquittal  of  one  of  the  parties  to  the  offense  of  adultery  is  no 
bar  to  a  prosecution  of  the  other,*  but  the  contrary  is  main- 
tained in  North  Carolina.5  The  Tennessee  decision  is  based 
upon  the  idea  that  the  state  might  not  be  able  to  make  proof 
in  the  first  trial  but  be  able  to  do  so  in  the  second ;  while  the 
Texas  case  is  put  upon  the  ground  that  one,  on  account  of 

ami  "Winn,  and  was  purely  accidental,  would  absolve  Winn  from  conviction 

Very  likely  Winn  was  acquitted  of  the  and  punishment  for  the  assault  upon 

murder  of  Coates  on  similar  proofs,  Defoy,  of  which  he  was  guilty,  merely 

and  the  jury  may  not  have  consid-  because  he  was  acquitted  of  the  mur- 

ered,    probably     did     not    consider,  der  of  Coates,  of  which  he  was  not 

whether  Winn  intended  to  kill  Defoy  guilty,  would  be  a  most  vicious  one, 

or  not  when  the  revolver  missed  fire,  and  would  shock  all  sensible  and  just 

Had  issue  been  taken  upon  the  special  ideas  of  the  proper  administration  of 

plea,  and  tried  on  the  testimony  in  criminal  justice.     We  do  not  hesitate 

this  record,  we  should  expect  the  jury  to  reject  such  a  rule.     The  demurrer 

to  find  that  the  first  assault,  to  wit,  to  the  special  plea  was  properly  sus- 

the  attempt  by  Winn  to  shoot  Defoy,  tained." 

had  nothing  to  do  with  the  acquittal  1.  McCoy  v.  State,  46  Ark.  141,  145. 
of   Winn  of   the  murder  of  Coates,        2.  State  v.  Vines,  34  La.  Ann.  1079, 

and  that  the  question  whether  such  1082. 

attempt  was  or  was  not  a  felonious  as-        3.  Teat  v.  State,  53  Miss.  439,  455. 
sault  upon  Defoy  was  not  involved  in        4.    State    v.     Caldwell,     8     Baxter 

such  acquittal.  This  shows  that  Winn  (Tenn.)  576;  Alonzo  v.  State,  151Tex. 

may  be  guilty  of  the  felonious  assault  App.  378  (49  Am.  R.  207). 
on  Defoy,  and  yet  not  guilty  of  the        5.  Stater.  Mainor,  6  Ired.  Law  340; 

murder    of    Coates.      A    rule    which  State  v.  Parham,  5  Jones'  Law  416. 
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mental  imbecility  or  mistake  of  fact,  might  be  innocent  and 
the  other  guilty.  The  North  Carolina  cases  hold  that,  as  it 
takes  two  to  commit  the  offense,  the  acquittal  of  one  necessa- 
rily bars  a  prosecution  of  the  other.  In  accord  with  the  reas- 
oning in  the  latter  cases,  it  has  been  decided  that,  as  it  takes 
at  least  two  persons  to  commit  a  criminal  conspiracy,  the  ac- 
quittal of  one  bars  the  prosecution  of  the  other.1  But  on  a 
trial  of  several  persons  for  a  criminal  conspiracy  in  Maryland, 
an  acquittal  of  a  coconspirator  in  another  state  is  no  evidence 
on  behalf  of  the  defendants.2  As  incest,  under  one  of  the  pro- 
visions of  the  Indiana  statute,  is  a  joint  offense,  the  acquittal  of 
one  of  the  parties  precludes  the  prosecution  of  the  other ; 3  and 
the  same  is  true  in  regard  to  lewd  and  lascivious  cohabitation,4 
or  to  a  trial  for  a  riot  in  which  only  one  is  found  guilty.  He 
too,  must  be  discharged.5 

§  625.  Racing — Betting. — A  conviction  of  betting  on  a 
horse  race  is  a  bar  to  a  prosecution  for  running  the  same  race, 
because  it  is  necessary  to  prove  that  the  race  was  run  in  order 
to  convict  of  betting,  which  shows  that  the  running  is  a  neces- 
sary ingredient  in  the  first  offense.6 

Slave,  trading  with. — If  an  unlicensed  person  sells  intox- 
icating liquor  to  a  slave,  and  that  act  constitutes  two  crimes, 
namely,  (1)  selling  without  a  license,  and  (2)  trading  with  a 
slave  without  a  permit,  a  conviction  of  one  offense  is  no  bar  to 
a  prosecution  for  the  other.7  So,  if  the  same  act  consisted  of 
trading  with  and  receiving  stolen  goods  from  a  slave,  there  are 
two  offenses.8  And  if  the  same  act,  namely,  permitting  a  slave 
to  go  at  large  and  to  hire  himself  out,  constitutes  two  offenses, 
there  may  be  two  prosecutions.9 

1.  Rex  v.  Inhabitants,  13  East  411;  6.  Fiddler  v.  State,  7  Humphrey  (26 
State  v.  Tom,  2  Dev.  Law  569.  Tenn.)  508. 

2.  Bloomer  v.  State,  48  Md.  521   (3  7.  State  v.  Glasgow,  Dudley  (S.  C.) 
Am.  Cr.  R.  37).  40;  State  v.  Sonnerkalb,  2  Nott  and 

3.  Baumer  v.  State,  49  Ind.  544  (1  McCord  280. 

Am.  Cr.  R.  354) .  8.  State  v.  Taylor,  2  Bailey's  Law  49. 

4.  Delany  v.  People,  10  Mich.  241;        9.  Com.  v.  Gilbert,  6  J.  J.  Marsh. 
State  v.  Byron,  20  Mo.  210.  (29  Ky.  )  184,  187. 

5.  Turpin  v.  State,  4  Blackford  (Ind.) 
72. 
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Streets. — It  being  a  misdemeanor  for  commissioners  of  a 
town  to  allow  any  street  to  become  and  remain  out  of  repair, 
and  three  streets  being  in  that  condition  for  which  three  indict- 
ments were  preferred,  it  was  decided  that  a  conviction  on  one 
barred  all,  as  it  was  but  one  offense.1 

§  626.  Uttering  forged  paper — False  pretense. — If  one  ob- 
tains goods  in  exchange  for  a  note,  an  acquittal  upon  an 
indictment  charging  him  with  thus  uttering  the  note  as  genu- 
ine, knowing  it  to  be  forged,  will  bar  a  new  prosecution  for 
obtaining  the  goods  by  means  of  the  pretense  that  the  note 
was  genuine  which  he  knew  was  not  true.2 

So,  an  acquittal  on  a  charge  of  uttering  a  forged  instrument 
as  genuine,  is  a  defense  to  a  prosecution  for  obtaining  goods 
upon  it  by  the  false  pretense  that  it  was  genuine.3  And  if  a 
forged  bond  and  mortgage  securing  it  are  both  uttered  at  the 
same  time,  a  conviction  in  respect  to  the  bond  precludes  a 
prosecution  in  respect  to  the  mortgage.4  But  an  acquittal  on 
charges  of  forging  an  order  and  of  uttering  as  true  a  forged 
order,  is  no  bar  to  a  prosecution  for  obtaining  goods  on  the 
same  counterfeit  order.5 

1.  State  v.  Commissioners,  2  Mur-  3.  People  v.  Krummer,  4  Park.  Cr. 
phey  (N.  C.)  371.  R.  217. 

2.  State  v.  Stone,  75  Iowa  215  (State  4.  People  v.  Peck,  4  N.  Y.  Crim.  R. 
v.  Stout,  39  N.  W.  R.  275) .  148. 

5.  Com.  v.  Quann,  2  Va.  Cases  89. 
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-FORCE     AND 


§  627.   Issue  determined  upon  demur- 
rer, effect  of. 

628.  Issue  determined  upon  a  trial 

in  one  criminal  case,  effect 
of  in  another :  (Assault,  law- 
ful— Bastardy — Drunk  or  not 
drunk — Forgery  or  no  for- 
gery— Highway  or  no  High- 
way— Self-defense  or  no  self- 
defense  — Value  in  larceny — 
State  not  barred  —  Com- 
ments) . 

629.  Variance  between  a  material 

issue  and  the  proof,  what  is 
or  is  not:  (Description  of 
property,  wrong  —  Descrip- 
tion of  means  used,  wrong) . 


§  630.  Variance  between  name  of  per- 
son injured  as  charged  and 
as  proved :  (Immaterial  un- 
der statute) . 

631.  Variance — Identity  of   person 

injured :  (Principal  and  ac- 
cessory— Relationship) . 

632.  Variance — Wrong    offense 

charged :  (Felonious  assault, 
common  assault  —  Forgery , 
uttering — Intent  to  commit 
—  Larceny,  conspiring  to 
steal,  embezzlement,  mali- 
cious wounding,  receiving 
stolen  goods — Murder,  as. 
sault  —  Murder,  attempt  — 
Murder,  manslaughter) . 


§  627.   Issue  determined  upon  demurrer — Effect  of. — It  is 

held  in  Kentucky,  that  an  erroneous  judgment  for  the  defend- 
ant, sustaining  a  demurrer  to  an  indictment,  is  no  bar  to  a  new 
prosecution.1  The  same  ruling  was  made  in  Louisiana  in  a 
case  in  which  an  indictment  was  quashed  because  the  statute 
upon  which  it  was  based  was  unconstitutional.2  On  January 
5,  1878,  a  person  was  indicted  in  Arkansas  for  forging  an  or- 
der on  April  5,  1874.  As  the  statute  barred  such  a  prosecu- 
tion after  three  years,  the  court  sustained  a  demurrer  to  the  in- 
dictment and  discharged  the  defendant.  A  new  indictment 
was  returned  charging  the  forgery  as  before,  and  also  alleging 
that  the  defendant  had  been  a  fugitive  from  justice  for  a  time 

1.  Com.   v.   Anthony,  2  Mete.    (59        2.  State  v.  Taylor,  34  La.  Ann.  978, 
Ky.)  399.  981. 

(1241) 


1242         CRIMES  AND  CRIMINAL  PROCEEDINGS. 

specified,  which  removed  the  bar  of  the  statute.  On  a  plea 
showing  the  facts  in  respect  to  the  first  case,  the  circuit  court 
again  discharged  him,  but  the  supreme  court  reversed  the 
judgment.  It  held  that,  although  the  first  indictment  was 
good  on  its  face,  and  that  the  state  might  have  proved  the  ab- 
sence from  the  state  on  the  trial  and  thus  secured  a  conviction, 
yet  that  sustaining  a  demurrer  to  a  valid  indictment  was  no 
bar  to  a  new  one.1  But,  under  a  statute  of  Minnesota,  sus- 
taining a  demurrer  to  an  indictment  bars  a  new  prosecution 
unless  the  court,  at  the  time,  gives  leave  so  to  do.2  Why  a 
final  judgment  for  the  defendant  upon  sustaining  his  demurrer 
to  a  complaint  for  want  of  merits  should  bar  a  new  action  in  a 
civil  case  but  not  in  a  criminal  one,  I  am  at  a  loss  to  know. 
An  early  case  in  Tennessee  is  contrary  in  principle.  It  holds 
that  a  conviction  of  manslaughter  on  a  good  indictment  will 
bar  a  new  prosecution,  although  judgment  was  arrested  on  the 
former  conviction  upon  motion  of  defendant  upon  the  ground 
that  the  indictment  was  bad.  In  such  a  case,  the  state  ought 
to  appeal  and  have  the  judgment  reversed.3 

Demurrer  overruled  to  plea. — If  a  defendant  pleads  a 
former  conviction  to  which  a  demurrer  is  overruled,  that  is  not 
an  acquittal.     The  plea  must  be  proved.* 

§  628.  Issue  determined  upon  a  trial  in  one  criminal  case — 
Effect  of  in  another. — If  there  is  a  contest  between  the  state 
and  the  defendant  in  a  criminal  case  over  an  issue,  I  know  of 
no  reason  why  it  is  not  res  judicata  in  another  criminal  case. 

Assault,  lawful. — If  a  person  shoots  at  A  and  kills  B,  a 
verdict,  in  a  prosecution  for  the  murder  of  the  latter,  which 
finds  the  shooting  to  be  lawful,  bars  another  indictment  which 
charges  the  same  act  as  a  felonious  assault  upon  A.5  The  court 
said:  "For  the  purposes  of  this  inquiry  all  the  material  allega- 
tions of  the  plea  must  be  taken  as  true,  and  if  it  sufficiently 
appears   from  them  that  the  necessary  effect  of  the  verdict  in 

1.  State  v.  Gill,  33  Ark.  129,  134.  4.  State  v.  Nelson,  7  Ala.  610,  612. 

2.  State  v.  Comfort,  22  Minn.  271.  5.  Carson  v.  People,  4  Colo.  463  (36 

3.  State  v.   Norvell,    2  Yerger    (10  Pac.  R.  551). 
Tenn.)  24  (24  Am.  D.  458). 
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the  former  case  was  the  defendant's  acquittal  of  the  offense 
with  which  he  stood  charged  by  the  last  information,  the  judg- 
ment must  be  reversed.  The  following  is  from  our  criminal 
code:  'Involuntary  manslaughter  shall  consist  in  the  killing 
of  a  human  being  without  any  intent  so  to  do;  in  the  commis' 
sion  of  an  unlawful  act  or  a  lawful  act  which  probably  might 
produce  such  a  consequence,  in  an  unlawful  manner;  provided, 
always,  that  if  the  involuntary  killing  shall  happen  in  the  com- 
mission of  an  unlawful  act  which  in  its  consequences  naturally 
tends  to  destroy  the  life  of  a  human  being,  or  is  committed  in 
the  prosecution  of  a  felonious  intent,  the  offense  shall  be 
deemed  and  adjudged  to  be  murder.'  The  record  of  the  for- 
mer case,  as  set  forth  in  the  plea,  discloses  that  a  woman 
was  killed  in  the  progress  of  a  quarrel  between  the  defendant 
and  her  husband,  by  a  shot  which  was  not  aimed  at  her,  but  at 
her  husband;  and  the  verdict  of  the  jury,  upon  the  evidence, 
was  that  the  defendant  was  guilty  of  involuntary  manslaughter. 
If  they  had  found  the  act  which  produced  her  death  to  be  un- 
lawful, or  to  have  been  committed  in  the  prosecution  of  a  feloni- 
ous intent,  they  would  have  been  compelled  to  find  the  defend- 
ant guilty  of  murder;  but,  to  agree  upon  a  verdict  of  involun- 
tary manslaughter,  they  necessarily  found  that,  although  the 
act  which  resulted  in  her  death  was  committed  in  an  un- 
lawful manner,  yet  that  the  act  itself  was  lawful.  The  defend- 
ant, in  his  plea,  alleged,  in  substance,  that  the  assault  charged 
in  this  information,  and  the  affray  which  cost  the  deceased  her 
life,  were  one  and  the  same  transaction.  The  demurrer  admit- 
ted this  to  be  true,  and,  so  accepting  it,  the  only  question  which 
was  tried,  or  which  could  possibly  have  been  tried,  in  the  first 
case,  was  the  character  of  the  assault  charged  in  this;  and  the 
verdict  of  involuntary  manslaughter  was,  as  to  the  alleged 
felonious  assault  upon  the  husband,  a  verdict  of  acquittal. 
Does  the  fact  that,  in  the  former  case,  the  defendant  was  found 
not  guilty  of  the  identical  assault  with  which  he  is  charged  in 
this,  and  the  character  of  which  was  then  the  necessary  and 
only  subject  of  inquiry  for  the  purpose  of  determining  whether 
or  not  he  was  guilty  of  murder,  authorize  a  plea  of  autrefois  ac- 
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quit,  notwithstanding  the  consequences  charged  in  the  first  in- 
formation were  different  from  those  charged  in  the  second? 
Or,  in  order  to  make  that  plea  available,  must  not  only  the  act 
itself,  but  its  results,  be  in  all  respects  the  same?  What  effect 
the  defendant's  conviction  of  murder  at  the  former  trial  would 
have  had  upon  this  information  of  felonious  assault,  it  is  un- 
necessary to  inquire.  But  the  killing  resulted  from  the  as- 
sault. It  could  not  be  shown  without  proof  of  the  assault.  For 
the  purpose  of  ascertaining  whether  the  defendant  was  guilty 
or  innocent  of  the  crime  of  murder,  the  only  subject  to  be 
investigated  was  the  act  charged  in  this  information;  and  the 
jury,  by  their  verdict  of  involuntary  manslaughter,  declared 
that  in  committing  the  act  the  defendant  was  guilty  of  no  viola- 
tion of  law.  He  has  therefore  been  tried  upon  this  identical 
charge,  and  found  and  adjudged  not  guilty;  and,  when  another 
prosecution  was  instituted  against  him  for  the  same  alleged 
assault,  he  was  entitled  to  the  benefit  of  his  former  acquittal. " 

In  one  transaction  a  person  struck  A  and  B,  and  was  ac- 
quitted of  the  assault  upon  A.  On  the  trial  for  the  assault 
upon  B,  the  jury  were  instructed  that  if  the  defendant,  while 
engaged  in  a  fight  with  A,  struck  B,  believing  him  to  be  A,  and 
that  B  was  doing  nothing  to  justify  the  battery,  he  would  be 
guilty.  This  was  held  to  be  error,  because  the  former  acquittal 
was  conclusive  that  the  battery  upon  A  was  no  offense ;  and  that 
a  lawful  blow,  aimed  at  A,  which  accidentally  hit  B,  would  be 
no  offense.1  The  court  said:  "If  the  defendant,  while  en- 
gaged in  a  difficulty  with  A  and  B,  unlawfully  struck  each  of 
his  adversaries,  he  was  subject  to  conviction  for  each  offense, 
and  a  conviction  for  one  would  not  bar  a  conviction  for  the  other. 
So  also,  if  while  engaged  in  a  difficulty  with  A  he  lawfully 
struck  him,  but  in  the  same  fight  also  unlawfully  struck  B,  an 
acquittal  of  the  charge  preferred  against  him  for  striking  A 
would  not  protect  him  from  a  prosecution  for  the  unlawful 
striking  of  B. 

"So  long,  therefore,  as  the  state,  in  the  prosecution  of  the 
indictment  against  the  accused  for  the  assault  upon  B,  confined 

1.  Jones  v.  State,  66  Miss.  380  (6  S.  R.  231). 
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the  issue  to  the  independent  act  of  that  assault,  it  was  incom- 
petent for  the  defendant  to  introduce  in  evidence  the  record  of 
the  proceedings  in  the  indictment  against  him  for  the  assault 
upon  A,  upon  which  he  had  been  acquitted.  The  acquittal  was 
not  a  bar  to  the  second  prosecution,  nor  was  it  competent  evi- 
dence to  prove  that  the  assault  and  battery  on  B  was  justifiable. 
But  by  the  eighth  instruction  asked  and  obtained  by  the  state, 
the  jury  were  told  that  if  the  defendant,  while  engaged  in  a  fight 
with  A  struck  B,  believing  him  to  be  A,  and  that  B  was  at  the 
time  doing  no  act  to  justify  the  battery,  then  the  defendant  was 
guilty  of  an  assault  and  battery  on  B,  and  the  jury  should  so 
find.  Ordinarily  the  instruction  would  be  a  correct  announce- 
ment of  the  law.  If  a  person,  intending  to  strike  A,  misses 
him  and  strikes  B,  or  if,  mistaking  B  for  A,  he  strikes  him,  he 
is  in  either  case  guilty  of  an  assault  and  battery  on  B.  But 
this  is  because  the  act  of  striking  is  unlawful,  and  he  would 
have  been  guilty  of  a  battery  in  either  instance  if  he  had  in  fact 
struck  A  and  not  B. 

"  An  act,  however,  which  is  lawful  in  itself,  can  not  be  made 
the  foundation  of  a  criminal  prosecution  because  of  its  conse- 
quences. There  may  be  instances  in  which  an  act  otherwise 
lawful  may  be  criminal  because  of  the  circumstances  under 
which  it  is  done.  One  may  fire  a  gun  in  a  wilderness,  and  if 
by  chance  another  is  there,  and  is  injured,  the  actor  is  not 
guilty  of  any  crime ;  but  if  the  gun  be  fired  in  a  populous  town, 
the  carelessness,  negligence  or  recklessness  of  the  act  makes  it 
unlawful,  and  subjects  the  actor  to  punishment ;  but  in  such  a 
case  the  act  itself  is  unlawful. 

"The  accused  had  been  indicted,  tried,  and  acquitted  for  an 
assault  and  battery  upon  A  with  a  deadly  weapon,  with  intent 
to  kill  and  murder  him.  Under  that  indictment  he  might 
have  been  convicted  of  the  offense  charged,  or  of  an  assault 
and  battery,  or  of  a  simple  assault.  And  under  such  circum- 
stances an  acquittal  under  the  indictment  for  the  principal  of- 
fense bars  a  subsequent  prosecution  for  any  of  its  ingredient 
offenses.  The  record  of  his  former  acquittal  under  the  indict- 
ment for  the  felonious  assault  upon  A  was  conclusive  evidence 
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of  the  fact  that  the  accused  was  not  guilty  of  any  offense  by 
reason  of  any  assault  or  assault  and  battery  upon  A.  If  the 
force  directed  against  A  was  not  unlawful,  there  was  no  assault 
and  battery.  The  evidence  is  of  a  fight  at  night  between  A 
and  the  accused,  in  which,  according  to  the  state's  theory,  B 
intervened  as  a  peacemaker ;  but  according  to  the  evidence  for 
the  defendant,  he  took  part  in  the  fight  against  the  defendant. 
Under  the  circumstances  disclosed  by  the  record,  whether  the 
state's  evidence  or  that  of  the  defendant  be  accepted  as  true, 
the  defendant,  having  been  justified  by  the  verdict  in  the  first 
case  in  what  he  did  as  against  A,  is  protected  against 
a  conviction  based  upon  any  violence  used  against  A,  or 
against  another  whom  he  injured  believing  him  to  be  A.  The 
case  presents  the  first  instance  of  which  we  are  informed,  in 
which  evidence,  incompetent  when  offered,  is  made  competent 
by  the  subsequent  act  of  the  state  by  its  instructions.  It  would 
be  a  failure  of  justice  if  the  state  should  be  permitted  to  ex- 
clude such  evidence  as  incompetent,  upon  the  theory  that  it 
was  proceeding  against  him  for  an  independent  act,  and  then, 
having  succeeded  in  excluding  the  testimony,  to  abandon  its 
position,  and  secure  a  conviction  upon  facts  which  the  prof- 
fered testimony  would  have  conclusively  disproved." 

Bastardy. — A  conviction  of  unreasonably  neglecting  to 
support  a  minor  child  adjudicates  its  legitimacy,  and  precludes 
the  defense  of  bastardy  on  a  second  prosecution.1 

1.  Com.  v.  Ellis,  160  Mass.  165  (35  port  the  same  child.    The  presiding 

N.  E.R.773).    The  court  said :    "This  justice  ruled,   as  matter  of  law,  that 

is  a  complaint  charging  the  defendant  the    record    of    the    conviction     and 

with  the  offense  of  unreasonably  neg-  sentence    was    conclusive     evidence 

lecting  to  provide  for  the  support  of  that  the  paternity   of  the  child  was 

his  minor  child.     At  a  trial  in  the  su-  determined,  and  that  the  defendant 

perior  court,  the  defense  was  that  the  was  estopped  to  set  up  the  illegiti- 

child  was  not  the  defendant's,  but  macy  of  the  child  as  a  defense.    The 

was  a  bastard  of  his  wife's.    To  meet  correctness  of  this  ruling  is  the  only 

this  defense,  the  government  put  in  question  before  us.     The  question  of 

evidence  a  record  of  the  second  dis-  the  paternity  of  the  child  was  neces- 

trict    court    of    Bristol,    showing    a  sarily  involved  in  the  prior  conviction 

prior  conviction  and  sentence  of  the  of  the  defendant.    That  fact   having 

defendant,  under  the    same   statute,  been  determined,  it  can  not  again  be 

for  unreasonably  neglecting  to  sup-  litigated  between   the   same  parties, 
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Drunk  or  not  drunk. — If  a  person  is  arrested  by  a  public 
officer,  without  a  warrant,  upon  the  ground  that  he  is  drunk, 
and  he  assaults  the  officer,  a  conviction  of  drunkenness  bars 
him  from  showing,  when  prosecuted  for  the  assault  upon  the 
officer,  that  he  was  not  drunk.1 

Forgery  or  no  forgery. — An  acquittal  on  a  charge  of 
forging  an  indorser's  name  on  a  note,  upon  the  ground  that  it 
was  not  forged,  bars  a  prosecution  for  uttering  the  same  instru- 
ment knowing  the  name  to  be  forged.2 

Highway  or  no  highway. — If  one  is  acquitted  on  a  trial 
for  obstructing  a  highway,  and  is  again  prosecuted  for  obstruct- 
ing the  same  highway,  parol  evidence  is  competent  to  show 
that,  on  the  former  trial,  the  obstruction  was  admitted,  and 
that  the  sole  question  in  dispute  was  whether  or  not  the  place 
was  a  highway  ;  and  upon  the  affirmative  of  that  contention 
being  proved,  the  former  acquittal  is  a  bar.  The  court  said : 
' '  The  first  case  involved  the  question  of  the  existence  of  the 
highway.  The  verdict  in  that  case,  of  necessity,  determined 
that  it  did  not  exist,  and  that  fact  can  not  be  again  inquired 
into  in  the  same  kind  of  a  criminal  action."3  A  person  was 
prosecuted  for  failure  to  keep  a  highway  in  repair.  The  pre- 
sentment alleged  that  it  was  his  duty  to  do  so  by  reason  of  his 
tenure  of  adjacent  land,  to  which  he  pleaded  guilty  and  was 
fined.  Forty-eight  years  afterwards,  a  subsequent  holder  of  the 
same  land  was  prosecuted  for  a  similar  neglect,  and  the  convic- 
tion in  the  former  case  was  held  to  be  conclusive  that  the 
land    was    subject    to    that    burden.     Four    of    the  thirteen 

unless  a  different  rule  applies  to  crim-  in  Com.  v.  Feldman,  131  Mass.  588,  in 

inal  proceedings  from  that  which  ob-  which  the  defendant  was  indicted  for 

tains  in  civil  proceedings.     See  Sly  v.  an  assault  upon  a  public  officer,  com- 

|  Hunt,  159  Mass.  151  (34  N.  E.   187),  mitted  while  the  defendant  was  under 

and  cases  cited.    It  is  well  settled  arrest  for  drunkenness,    it  was  held 

j  that  the  rule  is  the  same  in  both  classes  that  a  record  of  a  conviction  and  sen- 

:  of  cases.     Thus,  in   Com.   v.  Evans,  tence  of  the  defendant  for  drunkenness 

101  Mass.  25,  it  was  held,  on  the  trial  at  the  time  of  his  arrest  was  conclu- 

of  an  indictment  for  manslaughter,  sive  evidence  of  that  fact." 

that  the  record  of  a  conviction  of  the  1.  Com.  v.  Feldman,  131  Mass.  588. 

defendant  for  the  assault  which  caused  2.  People  v.  Allen,  1  Parker  Cr.  445. 

the    death  was  conclusive    evidence  3.  State  v.   Waterman,  87  Iowa  255 

that  the  assault  was  unjustifiable.    So,  (54  N.  W.  R.  359). 
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judges  put  their  opinion  on  this  ground.1  So,  if  an  indict- 
ment charges  that  a  highway  is  within  a  parish,  and  that  the 
inhabitants  have  neglected  to  keep  it  in  repair,  a  conviction, 
upon  a  plea  of  guilty,  bars  them,  on  a  new  indictment  for  a 
subsequent  neglect,  from  showing  that  the  highway  is  not  in 
that  parish.2 

Self-defense  or  no  self-defense. — Upon  a  prosecution 
of  A  for  manslaughter  by  cutting  B  with  a  knife,  a  record 
showing  a  prior  prosecution  of  A,  before  the  death  of  B,  for 
the  same  cutting  as  a  felonious  assault,  and  a  conviction  over 
a  plea  of  not  guilty  precludes  him  from  proving  that  the  cut- 
ting was  done  in  self-defense.  The  court  said  that  whatever 
would  sustain  the  ground  of  self-defense,  now  relied  on,  would 
have  been  a  complete  defense  to  the  former  prosecution.3 

Value  in  larceny. — If  a  justice  of  the  peace  in  Arkansas 
finds  that  the  value  of  property  stolen  is  small  enough  to  con- 
stitute petit  larceny,  and  fines  the  defendant  on  his  plea  of 
guilty  and  sentences  him  to  jail,  this  will  bar  the  state,  in  a 
prosecution  in  the  circuit  court,  from  proving  that  the  value 
was  large  enough  to  constitute  grand  larceny,  over  which  the 
justice  had  no  jurisdiction.4 

State  not  barred. — A  statute  of  North  Carolina  having 
made  it  an  offense  to  sell  liquor  within  five  miles  of  a  specified 
church,  and  the  sole  defense  to  a  prosecution  upon  such  a  charge 
being  that  the  place  at  which  the  sale  was  made  was  not  that 
near  the  church,  an  acquittal  was  held  to  be  no  bar  to  a  new 
prosecution  for  selling  at  the  same  place  to  another  person, 
upon  the  ground  that  estoppels  did  not  apply  to  the  state.5 

Comments. — The  cases  in  this  section  fail  to  show  whether  or 
not  there  was  a  contest  on  the  first  trial  upon  the  issue  pre- 
sented in  the  second.     If  there  was  not,  it  is  my  opinion,  in 

1.  Eegina  v.  Blakemore,  2  Den.  Cr.  5.  State  v.  Williams,  94  N.  C.  891, 
Cas.  410  (6  British  Cr.  Cas.  408;  21  L.  895,  relying  upon  Doe  ex  dem.  Taylor 
J.  N.  S.  M.  C.  60).  v.  Shufford,  4  Hawks  116,  132;  Den 

2.  Eegina  v.  Haughton,  1  El.  &  Bl.  ex  dem.  Candler  v.  Lunsford,  4  Dev. 
(72  E.  C.  L.)  501,  512.  &  Bat.  407,  and  Doe  ex  dem.  Wallace 

3.  Com.  v.  Evans,  101  Mass.  25.  v.  Maxwell,  10  Ired.  110. 

4.  Southworth  v.  State,  42  Ark«  270. 
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accordance  with  the  rule  laid  down  in  section  217,  supra,  that 
they  were  wrongly  decided. 

The  case  last  cited  from  North  Carolina  relies  upon  several 
decisions  in  that  state,  which  simply  held  that  the  state  could 
not  be  estopped,  by  recitals  in  deeds  or  acts  in  pais,  from  show- 
ing the  truth,  because  it  acted  by  agents  who  possessed  no  power 
to  bind  it  by  recitals  and  acts  contrary  to  the  truth.  But  it 
seems  to  me  that  that  principle  had  no  application.  The  state 
had  its  day  in  court  on  the  issue  in  question  and  was  cast  in 
the  contest.  Why  it  should  be  placed  on  a  more  favorable  foot- 
ing than  a  private  person,  and  allowed  two  contests,  I  am  un- 
able to  explain. 

§  629.  Variance  between  a  material  issue  and  the  proof — 
What  is  or  is  not. — As  a  general  rule,  an  acquittal  because  of 
a  variance  between  the  charge  made  and  the  evidence  given  is 
no  bar  to  a  new  prosecution.1  The  county  in  which  the  crime 
is  committed  being  material,  an  acquittal  because  of  a  variance 
between  the  charge  and  the  proof  on  that  point,  is  no  defense  to 
a  new  indictment.2  But  dates,  even  when  of  record,  are  not  al- 
ways material.  Thus,  an  acquittal  ordered  by  the  court  in  a 
case  of  perjury,  because  the  indictment  alleged  that  it  was  com- 
mitted in  a  trial  which  took  place  on  April  12,  while  the  rec- 
ord showed  it  was  on  April  11,  bars  a  new  prosecution.3  An 
indictment  for  perjury  in  making  an  affidavit,  set  forth  a  copy 
dated  the  "  28th  day  of  November,  1890."  On  the  trial,  the 
affidavit  offered  in  evidence  bore  date  the  "29th  day  of 
November,  1890."  The  defendant  objected  on  account  of  the 
variance,  and  the  court  sustained  the  objection,  and  ordered 
the  jury  to  return  a  verdict  of  not  guilty,  which  they  did.  This 
was  decided  to  be  no  bar  to  a  new  indictment  setting  forth  the 
date  of  the  affidavit  correctly.4 

1.  Canter  v.  People,  1  Abb.  Ct.  of  3.  People  v.  Webb,  38  Cal.  467,  475. 
App.  305;  People  v.  Meakiin,  8  N.  Y.  4.  Dill  v.  People,  19  Colo.  469  (36 
Crim.  R.  308  (15  N.  Y.  Suppl.  917).  Pac.  R.  229) .    The  court  said :    "  It  is 

2.  Methard  v.  State,  19  0.  St.  363,  a  general  rule  in  criminal  pleading, 
367.  that  the  time  at  which  an  offense  is 
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Description  of  property,  wrong. — If  the  charge  is  that 
cloth  and  other  materials  of  which  overcoats  are  made  was  em- 


charged  to  have  been  committed  is 
not  material,  unless  time  be  of  the 
essence  or  gist  of  the  offense.  Com. 
v.  Monahan,  9  Gray  119.  From  the 
averments  of  the  plea,  including  the 
record  of  the  first  trial,  it  is  obvious 
that  the  variance  whereby  defendant 
obtained  a  verdict  did  not  arise  from 
a  mere  difference  between  the  allega- 
tions of  the  indictment  and  the  proof 
offered  as  to  the  time  the  offense  was 
committed.  The  variance  consisted 
in  matter  of  description.  By  the  first  in- 
dictment defendant  was  charged  with 
having  committed  the  crime  of  perjury 
by  making  oath  to  a  certain  sworn  in- 
strument of  writingbearing  a  particular 
date.  The  proof  offered  was  an  instru- 
ment bearing  a  different  date.  There 
was  a  variance,  therefore,  in  the  de- 
scription of  the  written  instrument 
upon  which  the  charge  of  perjury  was 
based.  Besides,  the  instrument  was 
matter  of  record  in  the  divorce  suit. 
It  was  essential  to  the  jurisdiction  of 
the  court  in  that  suit.  The  variance, 
therefore,  must  be  held  to  be  material 
and  substantial  as  a  description  of  the 
particular  offense.  Such  a  particular 
description  was  perhaps  unnecessary, 
but  whether  one  less  particular  would 
have  been  sufficient  we  do  not  deter- 
mine. The  description  of  the  affida- 
vit having  been  made  in  hcec  verba,  it 
was  necessary  to  prove  it  as  made  in 
order  to  sustain  a  conviction  under  the 
particular  count  of  the  indictment 
tried  and  determined.  State  v.  Am- 
nions, 3  Murph.  123.  In  determining 
whether  or  not  a  plea  of  autrefois  ac- 
quit is  sufficient  in  law  in  a  case  of 
this  kind,  the  following  may  gener- 
ally be  regarded  as  the  proper  test : 
Was  the  matter  set  out  in  the  second  in- 
dictment admissible  as  evidence  under 


the  first,  and  could  a  conviction  have 
been  properly  maintained  upon  that 
evidence?  If  yes,  then  the  plea  is  suf- 
ficient ;  otherwise,  it  is  not.  The  affi- 
davits set  out  in  the  indictments,  re- 
spectively, were  variant  in  descrip- 
tion. The  variance  was  material.  The 
allegations  of  the  two  indictments 
clearly  indicate  two  different  affi- 
davits, though  in  fact  there  may  have 
been  but  one.  Each  of  the  affidavits 
bears  a  single  date.  That  date  can  not 
be  both  November  28  and  November 
29.  Therefore,  the  affidavit  particu- 
larly described  in  the  second  indict- 
ment was  not  admissible  under  the 
first.  The  variance  did  not  arise  from 
the  difference  in  time  as  to  the  alleged 
commission  of  the  offense,  but  from  a 
difference  in  the  date  of  a  writing — a 
matter  of  record — particularly  de- 
scribed, and  relied  upon  to  sustain  the 
conviction.  The  court  did  not  err  in 
sustaining  the  demurrer  to  the  plea  of 
autrefois  acquit.  The  opinion  in  the 
case  of  State  v.  Blanchard,  74  Iowa 
628  (38  N.  W.  519)  is  relied  on  as  sus- 
taining the  plea  in  this  case.  It  seems 
to  have  some  bearing  contrary  to  our 
conclusion.  But  the  instrument  in  the 
Iowa  case  was  not  a  matter  of  record, 
and  the  question  decided  did  not 
arise  upon  a  plea  of  autrefois  acquit. 
Besides,  as  the  opinion  of  the  court 
shows,  the  case  was  submitted  and  de- 
termined "without  argument  by  coun- 
sel for  either  party."  The  opinion 
cites  no  authorities  upon  the  precise 
question  raised  in  this  case.  Upon 
careful  consideration,  it  is  clear  that 
the  current  of  authority  sustains  the 
views  we  have  expressed.  1  Greenl. 
Ev.,  §§  56-65 ;  1  Bish.  Cr.  Law,  §  1052 ; 
1  Whart.  Cr.  Ev.,  §  103;  1  Archb.  Cr. 
Pr.  375,  and  notes;  U.  S  v.  McNeal, 
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bezzled,  and  the  proof  shows  the  taking  of  overcoats;1  or  that 
a  cow  and  two  heifers  were  stolen  and  the  proof  shows  it 
was  a  bull,2  another  case  may  be  brought.  But  on  a  trial  for 
stealing  "one  brindle  cow,  with  one  horn  knocked  off  about 
two  inches  from  the  point  of  the  horn,  white  spot  in  her  fore- 
head, and  white  on  her  tail  from  the  butt  about  a  foot,  of  the 
value  of  $10.00,  the  property  of  Peter  Howell,"  the  evidence 
showed  that  the  defendant  had  been  tried  and  acquitted  on  a 
charge  of  stealing  "a  small  red  cow,  with  cloven  hoofs  and 
horns,  of  the  value  of  $7.00,  the  property  of  Peter  Howell," 
and  that  he  never  had  but  one  cow  stolen,  and  that  the  two 
prosecutions  were  for  the  same  transaction.  This  was  decided 
to  bar  the  second  prosecution.3  An  acquittal  of  arson  is  no  bar 
in  South  Carolina  to  an  indictment  for  burning  an  untenanted 
house,  as  the  crimes  are  different.4  If  the  charge  is  the  break- 
ing and  entering  of  a  dwelling-house  and  the  evidence  shows 
it  was  a  shop;5  or  the  stealing  of  a  horse  and  the  proof  shows 
it  was  a  gelding — the  statute  making  a  distinction  between 
them6 — there  is  no  bar.  But  if  there  is  an  acquittal  on  a 
charge  of  stealing  money  on  account  of  a  supposed  misdescrip- 
tion, a  new  prosecution  will  be  barred  if  any  one  piece  was 
well  described,  which  is  a  question  of  fact  for  the  jury.7'  If  a 
forged  order  is  described  as  being  for  "  forty-seven  dollars  and 
twenty-five  cents,"  while  it  was  for  "forty-seven  dollars  and 
twenty-three  cents,"  an  acquittal  does  not  preclude  a  new 
case.8 

Description  of  means  used,  wrong.— On  a  charge  against 
a  revenue  officer  of  embezzlement  by  falsely  pretending  that  he 
had  lost  the  money  by  robbery,  an  acquittal  bars  a  charge  for 

1  Gall.  387,  Fed.  Cas.  No.  15,700;  U.  2.  State  v.  McMinn,  34  Ark.  160. 

S.  v.  Bowman,  2  Wash.  C.  C.  328,  Fed.  3.  Buhler  v.  State,  64  Ga.  504. 

Cas.  No.  14,631 ;  U.  S.  v.  Denicke,  35  4.  State  v.  Jenkins,  20  S.  C.  351. 

Fed.  407;  People  v.  Hughes,  41  Cal.  5.  State  v.  Malone,  28  La.  Ann.  80. 

234;  State  v.  Porter,  2  Hill  (S.  C.)  6.  Swindel  v.  State,  32  Tex.  102. 

610;  Keater  v.  People,  32  Mich.  484;  7.  Williams  v.  State,  42  Ark.  35, 40. 

State  v.  Clark,  2  Tyler  277."  8.  Burress    v.    Com.,  27  Gratt.   (68. 

1.  Com.  ».  Clair,  7  Allen  (89  Mass.)  Va.)  934,  939. 
525. 
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embezzlement  by  keeping  and  failing  to  pay  over.1  But  an 
acquittal  on  a  charge  of  murder,  by  shooting  with  a  gun  charged 
with  powder  and  leaden  shot,  is  no  bar  to  a  prosecution  for 
murdering  the  same  person  by  striking  him  on  the  head  with 
a  gun.2 

§  630.  Variance  between  name  of  person  injured  as  charged 
and  proved. — A  second  prosecution  was  sustained  after  an  ac- 
quittal on  account  of  the  following  variances  between  the  charge 
and  the  proof  in  respect  to  the  name  of  person  who  was  injured 
in  person  or  property,  namely:  N.  Evans  and  Morgan  Evans;8 
Fabain  Flores  and  Antonio  Flores;4  H.  Franks  and  H.  Frank;5 
Sin  Groon  and  Lin  Goon;6  John  Gruber  and  John  Gruber 
Akerman;7  Fernida  Lunies  and  Trinidad  Sanchez;8  John  Mays 
and  John  Maze;9  J.  C.  Nance  and  Rufus  Nance;10  Josiah 
Thompson  and  Josias  Thompson;11  Pauline  Leitz  and  Pauline 
Seitz;12  Merchants  and  Traders'  Bank  and  Mechanics  and 
Traders'  Bank.13  So,  an  acquittal  upon  a  charge  that  the 
name  of  the  person  to  whom  liquor  was  sold  was  unknown,  be- 
cause the  evidence  showed  that  it  was  known,"  will  not  prevent 
a  new  prosecution. 

Immaterial  under  statute. — A  statute  of  Georgia  required 
the  indictment  to  state  the  matter  complained  of  "so  plainly 
that  the  nature  of  the  offense  charged  may  be  easily  understood 
by  the  jury."  To  an  indictment  under  this  statute  for  larceny 
from  a  house  owned  by  Mrs.  M.  E.  Harper  of  goods  belonging 
to  Harper  &  Turner,  a  firm  composed  of  R.  T.  Harper  and  G. 

1.  State  v.  Cameron,    3    Heisk.  (50  9.  State  v.  Sullivan,  9  Montana  490 
Tenn.)  78,  82.  (24  Pac.  R.  23). 

2.  Guedel  v.  People,  43  111.  226.  10.  State  v.  Brown,  33  S.  C.  151  (11 

3.  Taylor  v.  State,  35  Tex.  97,  109.  S.  E.  R.  641) . 

4.  Branch   v.   State,   20  Tex.   App.  11.  Com.  v.  Mortimer,  2  Va.   Cases 
599,  602.  325. 

5.  Parchman  v.   State,  2  Tex.  App.  12.  Nance   v.   State,   17  Tex.   App. 
228.  385. 

6.  People  v.  McNealy,  17  Cal.  332.  13.  Hite  v. State,  9  Yerger  (17 Tenn.) 

7.  State  v.  Risher,  1  Rich.  Law  219,  357. 

222.  14.  State  v.  Birmingham,  Busbee's 

8.  People  v.  Oreileus,  79  Cal.  178  (21    Law  120. 
Pac.  R.  724) . 
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F.  Turner,  doing  business  in  the  house,  there  was  a  plea  of  a 
former  acquittal  on  an  indictment  for  larceny  from  a  house 
owned  by  R.  T.  Harper,  of  the  goods  of  R.  T.  Harper,  alleging 
that  the  two  indictments  were  based  on  the  same  transaction, 
and  were,  in  fact,  two  indictments  for  the  same  crime.  This 
plea  was  held  to  be  good,  because  under  the  statute,  the  variance 
in  regard  to  the  names  of  the  owners  of  the  house  and  goods 
was  immaterial.1  So,  under  the  same  statute,  an  acquittal  of 
stealing  from  M.  A.  Gussup  is  a  bar  to  a  prosecution  for  steal- 
ing the  same  articles  from  M.  A.  Gossetts.2 

§  631.  Variance — Identity  of  person  injured. — An  acquittal 
upon  a  charge  of  stealing  the  goods  of  a  person  named,  because 
the  evidence  proves  that  they  belonged  to  another  person  ;3  or 
of  breaking  and  entering  a  dwelling-house  and  stealing  the 
goods  of  A,  if  the  proof  shows  them  to  be  the  property  of  B,4 
will  not  preclude  a  new  prosecution.  So,  an  acquittal  of  steal- 
ing the  property  of  a  person  named,  on  the  ground  that  he  was 
not  the  owner,  is  no  defense  to  a  new  indictment  for  stealing  the 
same  property  which  alleges  that  the  name  of  the  owner  is  un- 
known.5 

Principal — Accessory. — An  acquittal  of  being  a  principal 
in  the  commission  of  an  offense  is  no  bar  to  a  prosecution  for 
being  an  accessory,  either  before6  or  after  7  the  fact. 

Relationship. — If  an  indictment  charges  a  man  with  un- 
lawful cohabitation  writh  his  daughter,  an  acquittal  is  no  de- 
fense to  a  new  indictment  for  the  same  act  charging  that  the 
female  is  his  step-daughter.8 

§  632.  Variance — Wrong  offense  charged — Felonious  as- 
sault or  common  assault. — An  acquittal  on  a  charge  of  a 
felonious  assault  will  not   bar  a  prosecution  for  a  common 

1.  Goode  v.  State,  70  Ga.  752.  475,  477 ;  Rex  v.  Plant,  7  C.  &  P.  575— 

2.  Knox  v.   State,  89  Ga.  259  (15  S.  a  decision  by  the    fifteen  judges    of 
E.  R.  308).  England. 

3.  Morgan  v.  State,  34  Tex.  677,  683.  7.  Reynolds  v.  People,  83  111.  479. 

4.  Com.  v.  Hoffman,  L21   Mass.  369.  8.  Sims  v.  State,  66  Miss.  33  (5  S.  R. 

5.  State  v.  Revels,  Busbee's  Law  200.  525) . 

6.  Morrow  v.  State,  14  Lea  (82Tenn.) 
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assault,  if  a  conviction  of  the  latter  could  not  have  been  had 
on  the  former  trial.1 

Forgery — Uttering. — An  acquittal  of  forgery  is  no  defense 
to  an  indictment  for  uttering  the  same  instrument  knowing  it  to 
be  forged.2  In  the  Texas  case  cited  it. was  said:  "The  forgery 
of  an  instrument  and  the  passing  of  a  forged  instrument  are 
two  separate  and  distinct  offenses,  and  separate  penalties  are 
affixed  to  the  commission  of  each.  Under  an  indictment  for 
forgery,  a  party  can  not  be  convicted  and  punished  for  passing 
a  forged  instrument,  and  vice  versa.  Even  if  it  be  admitted 
that  a  party  could  be  prosecuted  but  once  for  the  same  trans- 
action or  for  offenses  growing  out  of  the  same  transaction,  that 
rule  does  not  obtain  in  cases  of  forgery  and  the  passing  of 
forged  instruments,  because  they  are  not  one  and  the  same 
transaction.  The  instrument  must  be  forged  before  it  can  be 
uttered  or  passed." 

Intent  to  commit. — An  intent  to  commit  a  crime  is  a  differ- 
ent thing  from  its  actual  commission.  Thus,  an  acquittal  of 
burglary  is  no  defense  to  a  prosecution  of  the  same  act  as  an  in- 
tent to  commit  that  crime;3  nor  does  an  acquittal  of  rape  pre- 
vent a  prosecution  of  the  same  transaction  as  an  assault  with 
intent  to  commit  rape,  even  though  the  evidence  on  the  second 
trial  shows  a  rape  actually  committed.4  So,  an  acquittal  of  will- 
fully obstructing  the  passage  of  an  engine  on  a  railroad,  by  plac- 
ing an  iron  rail  across  the  track,  is  no  bar  to  a  prosecution  for 
willfully  doing  the  same  act  with  intent  to  obstruct  the  passage 
of  the  engine.  The  court  said:  "The  effect  of  the  acquittal  in  the 
first  indictment  would  be  equivalent  to  striking  out  the  charge 
of  actually  obstructing  the  railroad,  and  it  is  difficult  to  see 
how,  upon  the  indictment  in  that  condition,  he  could  have 
been  convicted  of  the  offense  for  which  he  is  now  prosecuted. 
The  indictment  in  that  mutilated  form  would  not  contain  in  form 
nor  in  substance  the  charge  of  willfully  doing  any  act  with  in- 

1.  State  v.  Wightrnan,  26  Mo.  515;  (17  S.  W.  R.  1066,  28  Am.  St.  R.926). 
Regina  v.  Douglass,  4  New  South  3.  Rex  v.  Vandercomb,  2  Leach  Cr. 
Wales  S.  C.  R.  157.  C.  816,  828. 

2.  Harrison  v.  State,  36  Ala.  248,  4.  State  r.  Jesse,  3  Dev.  &  Bat.  Law 
250 ;  Hooper  v.  State,  30  Tex.  App.  412  98. 
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tent  to  obstruct.  It  is  not  enough  to  charge  a  malicious  and 
unlawful  intent  without  also  charging  the  act  done  in  pur- 
suance of  that  intent.  By  striking  out  of  the  indictment  the 
act  alleged  to  have  been  done,  namely,  the  actual  obstruction 
of  the  railroad,  there  would  remain  no  charge  of  willfully  doing 
anything  with  intent  to  obstruct  the  road,  and  no  offense  would 
be  so  charged  as  to  warrant  a  conviction  under  the  second  in- 
dictment."1 

Larceny. — An  acquittal  of  larceny  is  no  bar  to  a  new  indict- 
ment for  conspiring  to  steal,2  or  for  embezzlement,3  or  for  malici- 
ously wounding  the  same  animal,4  or  for  receiving  stolen  goods.5 

Murder — Assault. — The  Mississippi  statute  authorized  a 
conviction  of  any  inferior  offense  necessarily  included  in  the 
charge  made;  but  an  indictment  having  charged  that  the  de- 
fendant did  "willfully,  feloniously,  and  of  his  malice  afore- 
thought, kill  and  murder"  the  deceased,  without  charging  the 
means  used,  an  acquittal  was  decided  to  be  no  bar  to  a  prosecu- 
tion for  an  assault  and  battery,  upon  the  theory  that  an  assault 
is  not  necessarily  an  element  in  murder.6  So  in  Canada,  on 
an  indictment  for  murder  which  does  not  charge  an  assault, 
there  can  be  no  conviction  for  the  latter  offense,  and  an  ac- 
quittal is  no  defense  to  a  prosecution  for  it.7 

Murder — Attempt. — On  a  trial  for  murder  by  administer- 
ing acid,  the  defendant  could  not  be  convicted  of  a  statutory 
offense  of  administering  the  acid  with  intent  to  murder.  Hence, 
an  acquittal  of  the  former  charge  does  not  preclude  a  prose- 
cution upon  the  latter.8 

Murder — Manslaughter. — If  the  crime  of  involuntary! 
manslaughter  is  not  included  in  a  charge  of  murder,  an' 
acquittal  does  not  prevent  an  indictment  for  the  former- 
offense.9 

1.  Com.  v.  Bakeman,  105  Mass.  53,        5.  Foster  v.  State,   39  Ala.  229,  233. 
59.  6.  Moore  v.  State,  59  Miss.  25,  27. 

2.  State  v.  Sias,  17  N.  H.  558.  7.  Regina  v.  Smith,  34  U.  C.  Q.  B. 

3.  People  v.  Nichols,  3  Park.  Cr.  R.  552  (1  Am.  Cr.  R.  511). 

579;  People  v.  Burch,  5  N.  Y.  Crim.  8.  Regina  v.  Connell,  6   Cox  Cr.  C. 

R.  29.  178. 

4.  State  v.  Ellison,  4  Lea  (72  Tenn.)  9.  Hilands  v.  Com.,  114  Pa.  St.  372 
229;    Regina  v.  Fogg,  3  New  South  (6  Atl.  R.  267). 

Wales  S.  C.  R.  215. 
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JEOPARDY  IN  CRIMINAL  CAUSES WHAT  DOES  OR  DOES  NOT 

CONSTITUTE,  AND  ITS  FORCE  AND  EFFECT. 


§  633.  Principle  involved  in  Chapter 
XX :  (Exceptions — Former 
action  pending — P  lea  of 
guilty) . 

634.  Arraignment  omitted. 

635.  Arrest  of  judgment. 

636.  Bailiff's  dereliction. 

637.  Court  grants  a, new  trial  on  its 

own  motion. 

638.  Defendant's  motion,  conviction 

set  aside  on :  ( Certiorari  or 
reversal — State  obtains  a  new 
trial). 

639.  Discontinuance. 

640.  Dismissal  or  nolle  prosequi. 

641.  Examining  court. 

642.  Indictment  insufficient,  objec- 

tion taken  to,  on  trial. 

643.  Irregularities  on  the  trial. 

644.  Judges,    one    absent  —  Judge 

sick,  and  receives  verdict  at 
hotel — Judge's  wife  sick. 

645.  Jury    discharged:     (Principle 

involved). 

646.  Jury    discharged:       (Defend- 

ant's consent  or  motion) . 

647.  Jury    discharged:       (Defend- 

ant's enforced  absence). 

648.  Jury     discharged :       (Defend- 

ant's voluntary  absence). 


i649. 
650. 
651. 
652. 

653. 

654. 
655. 

656. 
657. 

658. 


659. 
660. 


Jury  discharged:  (Discretion 
of  court). 

Jury  discharged:  (Entry  of 
reason  for,  omitted) . 

Jury  discharged:  (Judge  ab- 
sent). 

Jury  discharged :  (Juror  bi- 
ased, corrupt,  fraudulent,  in- 
terested or  tampered  with). 

Jury  discharged:  (Juror ill — 
Juror's  mother  dies — Stat- 
utes). 

Jury  discharged:  (Juror  in- 
competent —  Grand    juror) . 

Jury  discharged :  (Record  con- 
fuses two  cases — Separation 
by  consent— Separation  with- 
out consent). 

Jury  discharged:  (Sworn  ir- 
regularly). 

Jury  discharged:  (Time  of 
deliberation,  length  of,  gen- 
erally— New  trial  barred). 

Jury  discharged:  (Time  of 
deliberation,  length  of — New 
trial  not  barred). 

Sentence,  illegal. 

Verdict,  defective. 


§  633.  Principle  involved  in  Chapter  XX. — The  common 
law  maxim,  that  no  person  should  be  twice  put  in  jeopardy  of 
life  or  limb,  has  been  extended  in  America  so  as  to  include  any 
punishment.     And  the  weight  of  authority  is,  that  the  jeopardy 
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attaches  when  the  court  is  lawfully  prepared  to  hear  evidence. 
It  attaches  as  soon  as  the  jury  are  impaneled  and  sworn;1  but  not 
until  the  jurors  are  all  sworn.  Until  that  is  done,  the  court, 
for  good  cause,  may  direct  their  drawing  to  begin  anew.2  It  is 
sometimes  said  that  jeopardy  does  not  attach  until  the  jury  are 
impaneled,  sworn  and  charged  with  the  trial.  The  supreme 
court  of  Alabama  says  that  that  means  the  reading  of  the  in- 
dictment to  the  jury,  and  that  there  is  no  jeopardy  until  that  is 
done.3  The  supreme  court  of  Mississippi  lays  down  the  rule 
thus:  "Whenever,  upon  a  valid  indictment,  in  a  court  of 
competent  jurisdiction  and  before  a  legally  constituted  jury,  a 
trial  has  been  fairly  entered  upon,"  jeopardy  attaches.4 

Exceptions. — In  Kentucky,5  Maryland6  and  Vermont7  it  is 
held  that  jeopardy  does  not  arise  until  there  is  a  final  verdict 
of  acquittal  or  conviction.  The  constitution  of  South  Carolina 
reads:  "No  j)erson,  after  having  been  once  acquitted  by  a 
jury,  shall  again,  for  the  same  offense,  be  put  in  jeopardy  of  his 
life  or  liberty."  This  repeals  the  common  law  rule  in  respect 
to  the  attaching  of  jeopardy  as  soon  as  the  jury  are  impaneled.8 
The  matters  and  things  which  will  discharge  or  waive  the  jeop- 
ardy after  it  has  attached,  are  so  numerous  that  I  am  unable  to 
frame  a  short  and  comprehensive  rule  in  respect  to  them. 
They  are  considered  in  sections  645-658,  infra. 

Former  action  pending. — It  being  well-settled  law  that  the 

1.  Whitruore  v.  State,  43  Ark.  271;  769(15S.E.  146) — a  continuance  grant- 
State  v.  Bradley,  45  Ark.  31 ;  State  v.  ed  the  state  after  the  jury  were  im- 
Ward,  48  Ark.  36  (2  S.  AV.  R.  191)  ;  paneled  and  the  indictment  read  to 
People  v.  Cage,  48  Cal.  323 ;  Newson  them  is  a  bar  to  a  new  trial. 

v.  State,  2  Ga.  (2  Kelly)  60;  Reynolds  4.  Teat  v.  State,  53  Miss.  439,  453. 

v.  State,  3  Ga.  (3  Kelly)  53,  74;  Hi-  Accord,  Helm  v.  State,  66  Miss.  537 

lands  v.  Com.,  Ill  Pa.  St.  1  (2  Atl.  R.  (6  S.  R.  322). 

70) ;    Powell   v.  State,  17  Tex.   App.  5.  Com.  v.  Olds,  5  Littell  (15  Ky.) 

345,  overruling  Moseley  v.  State,  33  137;  Wilson  v.  Com.,  3  Bush  (66  Ky.) 

Tex.  671,  and  Taylor  v.  State,  35  Tex.  105. 

97 ;    United    States   v.  Shoemaker,  2  6.  Hoffman  v.  State,  20  Md.  425,  434. 

McLean  114.  7.  State  v.  Champeau,  52  Vt.  313  (36 

2.  McFadden  v.  Com.,  23  Pa.  St.  12;  Am.  R.  754). 

Alexander  v.  Com.,  105  Pa.  St.  1.  8.  State  v.  Shirer,  20  S.  C.  392,  406; 

3.  Lyman  v.  State,  47  Ala.  686,  693.  State  v.  Wyse,  33  S.  C.  582  (12  S.  E. 
Accord,  State  v.  Robinson,  46  La.  Ann.     R.  556) . 
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pendency  of  one  criminal  prosecution  can  not  be  pleaded  in 
abatement  of  another,  it  necessarily  follows  that  the  doctrine  of 
jeopardy  can  not  be  used  as  a  defense  until  there  is  a  final  dis- 
position of  the  other  case  in  some  manner.  Thus,  to  a  plea  of 
former  conviction  for  maintaining  a  nuisance  in  Massachusetts, 
the  court  said  :  "At  the  time  of  the  trial  of  this  complaint, 
no  judgment  had  been  rendered  upon  the  verdict  of  guilty  on 
the  former  indictment,  and  the  question  whether  that  verdict 
should  stand  was  still  open  and  pending  on  a  bill  of  excep- 
tions filed  by  the  defendant  himself.  Under  these  circum- 
stances, even  assuming  both  prosecutions  to  be  for  the  same 
offense,  the  former  verdict  will  not  support  the  plea  of  autrefois 
convict.1 

Plea  of  guilty. — If  the  defendant  enters  a  plea  of  guilty, 
of  course  jeopardy  attaches,  and  a  new  prosecution  will  be 
precluded  without  the  entry  of  judgment.2 

§  634.  Arraignment  omitted. — The  discharge  of  the  jury  be- 
cause an  arraignment  was  omitted,  is  no  bar  to  another  trial.3 
So,  if  it  is  discovered,  after  the  impaneling  of  the  jury,  that 
the  defendant  has  not  been  arraigned,  and  the  court  then  ar- 
raigns him  over  his  objection,  and  he  asks  time  to  plead, 
which  is  granted,  the  discharge  of  the  jury  does  not  work  an 
acquittal.4  A  person  was  tried  for  a  misdemeanor  before  a 
justice  of  the  peace  without  an  arraignment  and  convicted,  and 

1.  Com.  v.  Fraher,  126  Mass.  265.  ceeded.     If  he  really  desired  to  waive 

2.  People  v.  Goldstein,  32  Cal.  432;  an  arraignment,  and  to  proceed  to 
Boswell  v.  State,  111  Ind.  47  (11  N.  E.  trial  to  the  jury  first  impaneled,  he 
R.  788).  should  have  made  his  desire  known. 

3.  Kingi'. People, 5  Hun  (12N.Y.  Su-  He  not  only  failed  to  do  that,  but 
preme)  297;  United  States  v.  Riley,  5  asked  and  was  given  time  to  plead. 
Blatchford  204.  His   special   plea  was  based   on  the 

4.  State  v.  Pierce,  77  Iowa  245  (42  N.  theory  that  he  had  been  once  in  jeop-' 
W.  R.  181).  The  court  said :  "It  is  ardy,  and  could  not  be  put  on  trial 
claimed  that  the  court  erred  in  order-  again  for  the  same  offense.  That  his 
ing  the  arraignment  of  defendant,  theory  is  not  well  founded  was  de- 
His  counsel  argues  that  it  was  his  termined  in  State  v.  Falconer,  70 
privilege  to  waive  arraignment,  and  Iowa  416  (30  N.  W.  Rep.  655),  and 
that  when  he  objected  to  its  being  State  v.  Parker,  66  Iowa  586  (24  X.  W. 
done,  he,  in  effect,  did  waive  it;  that  Rep.  225),  and  it  seems  to  have  been 
it  was  his  right  to  have  a  speedy  trial,  abandoned  by  him.  We  think  the 
and  that  the  trial  should   have  pro-  claim  now  made  is  without  merit." 
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appealed  to  the  circuit  court.  In  that  court,  after  the  juiy 
were  impaneled,  he  objected  to  the  reception  of  any  evidence 
because  he  had  not  been  arraigned  below,  and  his  objection 
was  sustained  and  the  jury  discharged.  It  was  held  that  these 
proceedings  did  not  entitle  him  to  a  discharge,  but  that  he 
could  be  then  arraigned  in  the  circuit  court  and  tried.1 

§  635.  Arrest  of  judgment. — If  one  is  put  upon  trial  on  an 
indictment  sufficient  to  withstand  a  motion  in  arrest  of  judg- 
ment, jeopardy  attaches ;  but  if  such  a  motion  would  be  well 
taken,  there  is  no  jeopardy.2  In  case  the  defendant's  motion  in 
arrest  of  judgment  is  sustained,3  even  though  erroneously  done,4 
he  may  be  retried  upon  a  new  indictment,  although  it  is  pre- 
cisely like  the  first.5  So,  if  a  slave  is  convicted  of  manslaugh- 
ter, and  the  judgment  is  arrested  because  the  indictment  fails 
to  show  whether  the  person  killed  was  a  slave  or  a  white  per- 
son, there  is  no  bar  to  a  new  prosecution  for  killing  a  white 
man.6  To  an  information  for  robbery,  the  defendant  on  being 
arraigned,  pleaded  not  guilty,  and  then  the  venue  was  changed 
to  another  county,  where  he  was  convicted.  He  then  moved 
in  arrest  of  judgment  because  there  had  been  no  arraignment 
nor  plea — the  entry  showing  those  matters  having  been  omit- 
ted from  the  transcript  brought  over — and  his  motion  was  sus- 
tained, and  he  was  ordered  back  to  the  original  county  for  a 
new  information,  which  was  filed.  To  this,  he  pleaded  the 
former  proceedings  in  bar,  and  his  plea  was  held  good  because 
the  complete  and  corrected  record  showed  that  the  verdict  was 
valid  and  his  motion  untenable.  The  court  decided  that  he  was 
not  estopped  by  the  fact  that  he  induced  the  trial  court  to  make 
an  erroneous  ruling.7! 

§  G36.    Bailiff's  dereliction. — The  jury  having  retired  to  de- 

1.  State  v.  Arthur,  32  Mo.  App.  24.  ing  that  the   state  ought  to  appeal, 

2.  Black  v.  State,  36  Ga.  447,  449.  which  seems  to  me  to  be  sound. 

3.  Bedee    v.    People,    73    111.    320;  5.  People  v.  Casborus,   13  Johnson 
Phillips  v.  People,  88  111.  160 ;  State  v.  351. 

Clark,  69  Iowa  196  (28  N.W.  R.  537).        6.  Munford  v.  State,  39  Miss.  558, 

4.  <  terard  v.  People,  4  111.  (3  Scam.)     569. 

362.    Contra,  State  v.  Norvell,  2  Yerger        7.  State  v.  Parish,  43  Wis.  395,  399. 
{10  Tenn.)  24  (24  Am.  D.  458)— hold- 
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liberate  upon  their  verdict  in  a  murder  case,  were  brought  into 
court.  The  record  recited  that  "  it  appearing  to  the  satisfac- 
tion of  the  court  by  due  proof,  that  during  the  adjournment  of 
the  court,  since  the  commencement  of  this  trial  of  this  cause, 
the  bailiff  having  charge  of  the  jury,  in  disobedience  of  the 
order  of  the  court,  instead  of  taking  said  jury  to  a  room,  took 
them  into  the  public  square  and  left  them,  and  went  to  the 
grocery  or  saloon  of  the  defendant,  who  was  out  on  bail,  and 
there  procured  from  his  bar-keeper  a  can  or  pitcher  of  beer, 
and  gave  it  to  the  jury,  who  drank  it,  and  that  said  bailiff, 
without  the  knowledge  or  consent  of  the  court,  gave  to  the  jury, 
during  the  adjournment  of  the  court,  said  beer,  to  be  by  them 
drunk,"  it  was  therefore  adjudged,  over  the  objection  of  the 
defendant,  that  the  jury  be  discharged.  This  was  held  to  be  a 
bar  to  another  trial.1 

§  637.   Court  grants  a  new  trial  on  its  own  motion. — If  the 

court,  after  a  conviction,  grants  a  new  trial  on  its  own  motion 
— no  statute  so  permitting — the  defendant  can  not  be  retried.2 

1.  State  v.  Leunig,  42  Ind.  541.  he,  on  an  erroneous  judgment,  had 

2.  State  v.  Snyder,  —  Mo.  —  (12  S.  submitted,  and  performed  the  sen- 
W.R.  369).  The  court  also  said :  "The  tence  of  the  law,  it  is  agreed  that  he 
first  and  only  legal  verdict  in  this  could  not  again  be  punished ;  and  the 
cause  was  returned  September  15,  reason  given  for  this  conclusion  is. 
1887,  since  which  time  the  defendant  that  he  might  have  brought  a  writ  of 
has  been  confined  in  jail — his  appli-  error  and  reversed  the  judgment ;  but 
cation  to  be  discharged  by  habeas  he  could  waive  this  course,  and  the 
corpus  having  been  denied.  It  is  now  performance  of  the  sentence  would  be 
urged  that  he  be  discharged  from  jail  an  answer  to  any  further  liability.  In 
on  the  ground  that  he  has  long  since  a  word,  if  he  made  no  objection  to  the 
served  out  the  six-months  term  award-  erroneous  and  reversible  proceedings, 
ed  him  by  the  jury.  As  he  was  the  state  could  not  waive  the  objection 
not  sentenced  under  the  first  ver-  for  him  and  punish  him  over  again, 
diet,  he  can  not,  in  strict  law,  be  Having  paid  his  debt  to  the  state  that 
said  to  have  undergone  any  punish-  was  the  end  of  the  law.  2Lead.Crim. 
ment,  as  a  judgment  and  sentence  Cas.  554;  1  Bish.  Crim.  Law  (7th Ed.), 
must  always  precede  the  punishment,  §  1023 ;  Com.  v.  Loud ;  3  Mete.  (Mass.) 
in  order  that  the  latter  may  be  legally  328 ;  Yaux's  Case, 4  Coke  44,  and  other 
inflicted.  But  does  the  fact,  that  there  cases  cited.  In  the  present  instance, 
was  no  sentence  passed  upon  him,  pre-  the  defendant,  without  any  fault  on 
elude  him  from  now  insisting  upon  his  his  part,  has  been  kept  confined 
discharge?  I  am  not  of  the  opinion  in  jail  —  the  place  to  which  the 
that  it  does,  and  for  these  reasons :  If  verdict  consigned  him  as  a  punish- 
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The  court  said  :  "The  crime  for  which  the  defendant  was  tried 
was  an  assault  with  intent  to  ravish  a  female  child  of  eleven 
years  of  age,  the  trial  resulting  in  a  verdict  being  returned  by 
the  jury  in  these  words :  '  We,  the  jury,  find  the  defendant 
guilty,  and  assess  his  punishment  at  six  months  in  the  county 
jail.'  This  verdict,  the  court,  of  its  own  motion,  set  aside,  and 
entered  an  order  forever  disqualifying  the  jurors  who  composed 
the  panel  from  sitting  as  jurors  in  that  court.  Afterwards,  the 
defendant  was  again  put  upon  trial,  whereupon  he  pleaded  his 
former  conviction,  proved  it  by  the  record,  objected  to  any  evi- 
dence being  introduced  by  the  state  because  of  the  former  con- 
viction, and,  upon  this  objection  being  overruled,  and  evidence 
for  the  state  being  introduced,  elicited,  by  cross-examination 
of  the  state's  witnesses,  evidence  tending  to  prove  that  he  was 
being  tried  for  the  same  offense  of  which  he  had  formerly  been 
convicted  in  the  same  court ;  but  the  trial  court  disregarded  his 


ment.  There  he  remained  from  the 
15th  day  of  September,  1887,  until 
long  after  the  expiration  of  the  term 
of  six  months — the  term  of  punish- 
ment assessed  against  him  by  the  ver- 
dict which  was  set  aside ;  a  period  of 
time  greatly  in  excess  of  that  term. 
Since  that  time,  he  has  been  trans- 
ferred to  the  penitentiary,  and  is  now 
there  confined  under  the  sentence  il- 
legally passed  upon  him,  after  being 
illegally  tried  the  second  time.  Had 
the  trial  court  performed  its  simple 
and  plain  duty  by  passing  sentence 
upon  him  on  the  return  of  the  first 
verdict,  he  would  long  since  have  been 
discharged ;  but  it  is  a  maxim  of  the 
common  law  that  'the  default  of  the 
court  shall  not  prejudice  any  one.'  2 
Hawk  P.  C.  534.  This  being  the  case, 
even-handed  justice  demands  that  he 
should  no  longer  suffer  imprisonment 
as  the  result  of  an  act  of  judicial  usur- 
pation and  oppression  without  equal 
in  modern  times.  The  judgment  of 
the  trial  court,  which  caused  the  issu- 
ance of  the   writ  of  error   herein,  is 


hereby  reversed,  and  an  order  herein 
will  be  entered  in  this  court  expressly 
commanding  the  judge  of  the  crimi- 
nal court  of  Jackson  county  that,  on 
receipt  of  a  copy  of  said  order,  he  (the 
judge)  do  forthwith  reinstate  the  orig- 
inal verdict  in  this  cause  as  of  the  date 
the  same  was  returned  and  set  aside, 
namely,  the  16th  day  of  September, 
1887;  and  that,  this  being  done,  he 
(the  judge)  do  forthwith  enter  judg- 
ment and  sentence  thereon  as  of  that 
date.  And  a  further  order  will  be  en- 
tered that  two  copies  of  that  order, 
duly  certified,  be  transmitted  by  the 
clerk  of  this  court  to  the  marshal  of 
the  criminal  court,  and  that  he  (the 
marshal)  be  directed  that,  without  de- 
lay, he  do  deliver  one  of  the  copies  to 
the  judge,  and  that  upon'  the  other 
copy  he  do  forthwith  make  due  and 
proper  return  and  certify  to  this  court 
how  he  has  executed  the  same.  And 
a  further  order  will  also  be  entered 
commanding  the  warden  of  the  peni- 
tentiary to  discharge  the  defendant 
from  his  custody." 
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plea  of  autrefois  convict,  and  refused  to  instruct,  as  asked  to  do- 
by  him  that,  if  he  had  been  tried  and  convicted  at  the  preced- 
ing term  of  the  court  for  the  same  offense  for  which  he  was  now 
being  tried,  the  jury  should  acquit  him,  but  instructed  them 
to  the  contrary.  The  result  of  this  second  trial,  so-called,  was 
that  the  jury  brought  in  a  verdict  of  guilty  against  the  defend- 
ant, assessing  his  punishment  at  imprisonment  in  the  peniten- 
tiary for  five  years.  When  the  jury  was  charged  with  the 
deliverance  of  the  defendant,  that  is,  when  they  were  impaneled 
and  sworn,  the  indictment  being  sufficient,  and  the  court  being 
possessed  of  jurisdiction,  his  jeopardy  began ;  and,  when  the 
jury  brought  in  a  verdict  of  conviction,  the  plain  and  unavoid- 
able duty  of  the  court  was  to  enter  judgment  and  pass  sentence 
accordingly.  The  jurors  were  the  sole  judges  of  the  heinous- 
ness  of  the  offense,  and  of  the  punishment  to  be  meted  out ; 
and,  so  long  as  they  assessed  a  punishment  within  the  bounds 
prescribed  by  the  statute,  their  verdict  was  beyond  the  control 
of  any  earthly  power,  so  far  as  concerns  setting  it  aside  and 
granting  a  new  trial,  in  opposition  to  the  will  of  the  defendant. 
And  such  opposition  will  be  presumed,  if  the  record,  as  here, 
recites  that  the  verdict  was  set  aside  by  the  court  'on  its  own 
motion.'  " 

A  statute  of  Missouri  authorized  the  jury,  in  a  criminal  case, 
to  fix  the  punishment  upon  a  conviction,  and  provided  that, 
if  they  fixed  it  above  the  maximum  or  below  the  minimum  al- 
lowed by  law,  the  court  should  reduce  it  to  the  former  or  in- 
crease it  to  the  latter,  as  the  case  might  be.  Under  this  statute, 
if  the  jury  fix  the  punishment  between  the  two  limits,  and 
the  court  grants  a  new  trial  on  its  own  motion,  the  defendant 
can  not  be  retried.1 

§  638.   Defendant's  motion — Conviction  set  aside  on. — If  a 

conviction  is  set  aside  on  defendant's  motion,  he  may  be  re- 
tried.2  So,  if  one  is  convicted  of  larceny,3  or  of  manslaugh- 

1.  State  v.  Snyder,  98  Mo.  555  (US.  duct  of  a  juror;  State  v.  Lee,  114  X. 
W.  R.  1036).  C.  844  (19  S.  E.  R.  375)— a  motion  in 

2.  Morrisette  v.  State,  77  Ala.  71,  arrest  of  judgment  upon  which  a  new 
74 ;  Gannon  v.  People,  127  111.  507  (21  trial  was  granted. 

N.  E.  P.  525) ;  State  v.  Thompson,  10  3.  State  v.  Clark,  32  Ark.  231,  234 ; 
Mont.  549  (27  Pac.  R.  349)  ;  State  v.  Wells  v.  Com.  (Ky.),  6  S.  W.  R.  150. 
Blaisdell,  59  X.  H.  328— for  miscon- 
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ter,1  and  obtains  a  new  trial,  a  nolle  prosequi  may  be  entered,  and  a 
new  indictment  returned  upon  which  a  new  trial  may  be  had. 
On  certiorari  or  reversal. — In  case  a  conviction  is  set 
aside  upon  a  writ  of  certiorari  brought  by  the  prisoner  upon  the 
ground  that  he  did  not  have  a  public  trial,  he  is  not  entitled 
to  a  discharge,  but  will  be  remanded  for  a  new  trial.2  So,  if  a 
conviction  is  reversed  for  errors  committed  during  the  trial,3 
or  in  the  charge  of  the  court,4  a  new  trial  may  be  had.  If 
the  reversal  is  because  of  the  insufficiency  of  the  evidence  on 
the  merits,  it  is  held  in  California5  and  Missouri6  that  there 
may  be  a  new  trial,  while  the  contrary  is  maintained  in  Michi- 
gan 7  and  Wisconsin.8  The  reversal  of  a  conviction  because  the 
indictment  was  bad  does  not  bar  a  new  one.9  And  if  a  verdict 
assesses  a  joint  fine  against  two,  upon  which  a  separate  judg- 


1.  State  v.  Hornsby,  8  Eob.  (La.) 
583  (41  Am.  D.  314). 

2.  People  v.  Murray,  89  Mich.  276 
(50  N.  W.  R.  995 ;  28  Am.  St.  R.  294, 
306).      The  court    said:      "We  are 
asked  to  discharge  the  prisoner,  on 
the  ground  that  he  has  been  once  in 
jeopardy.     The  question  is  a  serious 
one,  and  we  have  considered  it  with 
care.    The  judgment  was  set  aside  on 
a  proceeding  instituted  by  the  pris- 
oner, and  it  is  to  be  treated  as  if  it  had 
been  arrested  on  his  own  motion.     In 
such  cases  the  plea  of  former  jeopardy 
can  not  avail.     State  v.  Hays,  2  Lea 
156 ;  State  v.  Walters,  16  La.  Ann.  400 ; 
State  v.  Redman,  17  Iowa  329;  People 
v.  Casborus,  13  Johns.  351 ;  State  v. 
Norvell,  2  Yerg.  24;  Com.  v.  Hatton, 
3  Grat.  623;  State  v.  Clark,  69  Iowa 
196,   28  N.  W.  Rep.  537;    Gerard  v. 
People,  3  Scam.  362;  People  v.  Barric, 
49  Cal.  342;  People  v.  Olwell,  28  Cal. 
456;  Morrisette  v.  State,  77  Ala.  71; 
People  v.  Helbing,  61  Cal.  620;  John- 
son v.  State,  29  Ark.  31 ;    People  v. 
White,  68  Mich.  648  (37  N.  W.  Rep. 
34) ;  People  v.  Price,  74  Mich.  37,  44 
(41  N.   W.  Rep.   853) ;    Bish.   Crim. 


Law,  §§  1004, 1016.  In  Hill  v.  People, 
above  referred  to,  one  of  the  jury  who 
convicted  the  prisoner  was  an  alien, 
and  therefore  disqualified,  and  it  was 
held  that  his  conviction  was  a  viola- 
tion of  the  constitution.  The  respond- 
ent in  that  case  moved  for  a  new  trial 
upon  that  ground.  This  court  in  re- 
versing the  judgment  ordered  a  new 
trial." 

3.  Territory  v.  Dorman,  1  Arizona 
56  (25  Pac.  516) ;  People  v.  March,  6 
Cal.  543;  People  v.  Olwell,  28  Cal. 
456, 461 ;  State  v.  Knouse,  33  Iowa  365 ; 
Haskins  v.  Com.  (Ky.),  1  S.  W.  R. 
730 ;  Sutcliffe  v.  State,  18  O.  469  (51 
Am.  D.  459) ;  Simco  v.  State,  9  Tex. 
App.  338,  346. 

4.  Smith  v.  State,  41  N.  J.  Law  (12 
Vroom)  598. 

5.  People  v.  Hardisson,  61  Cal.  378. 

6.  State  v.  Patterson,  88  Mo.  88,  90. 

7.  Flagg  v.  People,  40  Mich.  706  (3 
Am.  Cr.  R.  70)  ;  People  v.  Gordon,  40 
Mich.  716  (3  Am.  Cr.  R.  26). 

8.  State  v.  Moon,  41  Wis.  684  (2  Am. 
Cr.  R.  64). 

9.  Mount  v.  Com.,  2  Duvall  (63 
Ky.)  93. 
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ment  is  entered,  and  the  defendants  move  to  correct  it  so  as  to 
make  it  joint,  the  court  may  set  aside  the  judgment  and  grant  a 
new  trial  on  its  own  motion,  and  the  defendants  may  be  retried, 
because  their  motion  was  tantamount  to  a  motion  to  vacate  and 
set  aside  absolutely.1 

State  obtains  a  new  trial. — If  a  defendant  in  Arkansas  is 
acquitted  of  a  misdemeanor,  and  the  cause  is  reversed  in  the 
supreme  court,  he  may  be  tried  again,  in  case  the  punishment 
can  be  a  fine  only,  from  which  he  may  be  discharged  under 
the  insolvent  laws.2  But  in  Iowa,  an  acquittal  before  a  justice 
of  the  peace  bars  the  state  from  appealing  to  the  district  court 
and  there  retrying  the  case,  and  a  statute  giving  such  a  right 
is  unconstitutional.3 

§  639.  Discontinuance. — A  continuance  in  a  criminal  case, 
before  the  impaneling  of  the  jury,  to  no  fixed  day,  works  a 
discontinuance,  but  does  not  bar  a  new  prosecution.4  But  if 
the  jury  are  impaneled  and  sworn  and  the  indictment  read,  a 
continuance  of  the  cause  to  a  later  day  in  the  term  on  the  mo- 
tion of  the  prosecuting  attorney,  and  the  discharge  of  the  jury, 
bars  further  prosecution.5  A  term  of  the  court  expired  by  law 
at  midnight  of  Saturday.  At  six  o'clock  in  the  afternoon  of 
that  day,  the  jury,  deliberating  on  a  charge  of  murder,  re- 
turned into  court  and  announced  that  there  was  no  probability 
of  an  agreement,  and  the  defendant  refusing  to  consent  to  their 
discharge,  the  judge,  keeping  the  jury  confined,  adjourned  the 

1.  Sterling  v.  State,  25  Tex.  App.  145  Mass.  205  (13  N.  E.  Rep.  482). 
716  (9  S.  W.  R.  45).  But  this  was  not  equivalent  to  an  ac- 

2.  Jones  v.  State,  15  Ark.  261.  quittal.     The  defendant    was    never 

3.  State  v.  Van  Horton,  26  Iowa  put  upon  trial  in  that  prosecution,  and 
402.  the  discontinuance,   which    was  the 

4.  Com.  v.  Galligan,  156  Mass.  270  result  of  the  continuance  nisi,  was  no 
(30  N.  E.  R.  1142).  The  court  said:  more  a  bar  to  a  new  complaint  than 
"The  former  prosecution  before  Mr.  the  entry  of  a  nolle  prosequi  before  the 
Grover  was  no  bar  to  the  present  pros-  commencement  of  the  trial  would  be. 
ecution.  The  continuance  of  that  Com.  v.  Tuck,  20  Pick.  356,  368;  Com. 
prosecution  nisi— that  is,  to  no  fixed  v.  Scott,  121  Mass.  33." 

day — amounted  to  a  discontinuance,        5.  Pizano  v.  State,  20  Tex.  App.  139 
and  the  defendant  could  no  longer  be     (54  Am.  R.  511). 
held  in  that  case.     Com.  v.  Maloney, 
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court  until  the  next  Monday,  and  absented  himself  until  twelve 
o'clock  of  that  day,  when  the  jury  returned  a  verdict  of  guilty, 
stating  that  it  had  been  agreed  upon  at  ten  o'clock  the  preced- 
ing Saturday  night,  after  the  adjournment.  A  judgment  on 
the  verdict  was  reversed  because  of  the  adjournment,1  and, 
upon  a  second  appeal,  it  was  decided  that  the  defendant  had 
been  in  jeopardy  and  could  not  be  tried  again,  and  he  was  dis- 
charged.2 

§  640.  Dismissal  or  nolle  prosequi. — A  nolle  prosequi  entered 
before  the  jury  are  impaneled,3  or  after  overruling  the  defend- 
ant's demurrer  to  the  jurisdiction  of  the  court,4  is  no  bar  to  a 
new  prosecution.  But  the  dismissal,  after  the  jury  are  im- 
paneled, of  one  count  in  an  indictment,  bars  a  new  trial  upon 
it;5  and  the  same  is  true  of  the  dismissal  of  the  entire  case,6  or 
of  a  dismissal  by  the  court  after  the  evidence  is  partly  heard.7 
So,  if  one  is  convicted  of  forgery  and  takes  exceptions  to  the 
instructions,  and  there  is  a  continuance  to  the  next  term,  when 
the  exceptions  are  withdrawn,  a  dismissal  will  bar  a  new  prose- 
cution.8 And  if  a  defendant  is  arraigned  before  a  justice  of  the 
peace  as  a  trial  court,  and  pleads  guilty,  which  is  accepted  by 
the  justice,  a  dismissal  by  the  prosecuting  attorney  precludes  a 
new  prosecution.9  But  if  one  convicted  of  a  crime  in  Indiana 
obtains  a  reversal  and  a  new  trial,  the  case  stands,  by  statute, 
as  if  no  trial  had  been  had;  and,  in  such  a  case,  the  state  may 
enter  a  dismissal,  and  prosecute  a  new  action.10  And  the  law  is 
the  same  in  Florida  and  Kansas.11     So  in  Louisiana,  if  a  person 

1.  Morgan  v.  State,  12  Ind.  448.  7.  Com.  v.  Hart,  149  Mass.  7  (20  N. 

2.  Morgan  v.  State,  13  Ind.  215.  E.  R.  310). 

3.  People  v.  Kuhn,  67  Mich.  463  (35        8.  State  v.  Elden,  41  Me.  165. 

N.  W.  R.  88) ;  State  v.   Paterno,   43  9.  Boswell  v.  State,  111  Ind.  47  (11 

La.  Ann.  514  (9  S.  R.  442)— a  dismis-  N.  E.  R.  788). 

sal  during  the  impaneling.  10.  Patterson  v.  State,  70  Ind.  341, 

4.  Gardiner  v.  People,  6  Parker's  346. 

Cr.  R.  155,  190.  11.  Gibson  v.  State,  26  Fla.  109  (7  S. 

5.  State  v.  Patterson,  116  Mo.  505    R.  376) ;  State  v.  Rust,  31  Kan.  509  (3 
(22  S.  W.  R.  696) .  Pac.  R.  428). 

6.  Mount  v.  State,  14  O.  295,  302  (45 
Am.  D.  542). 

80 
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is  tried  for  murder  and  convicted  of  manslaughter,  and  obtains 
a  reversal  on  appeal,  and  the  case  is  then  dismissed  by  the 
state's  attorney,  this  is  no  defense  to  a  new  prosecution  for 
manslaughter.1 

§  641.  Examining  court. — If  a  justice  of  the  peace  or  other 
tribunal  simply  acts  as  an  examining  court  to  determine  wheth- 
er or  not  the  accused  shall  be  held  to  bail  or  in  custody  to 
await  the  action  of  the  grand  jury  or  trial  court,  a  discharge 
or  refusal  to  hold,  is  no  bar  to  a  new  examination  or  prosecu- 
tion. The  doctrine  of  jeopardy  does  not  apply  to  such  a  pro- 
ceeding.2 So,  if  a  justice  of  the  peace  in  Arkansas  acts  as  an 
examining  court  upon  a  charge  of  an  assault  with  intent  to 
kill,  and  finds  the  defendant  not  guilty,  that  will  not  bar  a 
prosecution  for  an  aggravated  assault,  although  the  justice 
had  jurisdiction .  in  the  examination   proceedings  to  try  that 


1.  State   v.  iHornsby,  8  Rob.  (La.) 
583  (41  Am.  D.  314). 

2.  Ex  parte  Crawlin,  92  Ala.  101  (9 
S.  R.  334) ;  Ex  parte  Fenton,  77  Cal.  183 

i  (19  Pac.  R.  267) ;  State  v.  Hattabough, 
66  Ind.  223 ;  State  v.  Jones,  16  Kan. 
608,  610;  Com.  v.  Hamilton,  129  Mass. 
479;  Com.  v.  Sullivan,  156  Mass.  487 
(31  N.  E.  R.  647)  ;  Gaffney  v.  Circuit 
Judge,  85  Micb.  138  (48  N.  W.  R.  478) ; 
In  re  Garst,  10  Neb.  78  (4  N.  W.  R. 
511) ;  Jambor  v.  State,  75  Wis.  664  (44 
N.  W.  R.963).  The  court  said:  "An- 
other error  is  assigned  upon  the  ruling 
of  the  court  on  the  plea  in  abatement. 
It  appears  that  the  defendant  was  ar- 
rested three  several  times  for  the  same 
offense,  was  brought  before  a  justice, 
and  was  discharged  at  the  instance  of 
the  prosecuting  attorney.  These  ar- 
rests were  prior  to  the  examination 
on  which  this  prosecution  is  founded. 
No  testimony  was  offered,  nor  was  any 
examination  held  on  these  prior  ar- 
rests; and  the  question  is,  do  they 
constitute  a  bar  to  this  prosecu- 
tion? We  are  clearly  of  the  opinion 
they  do  not.   The  presumption  is,  that 


the  defendant  was  discharged  on  the 
first  arrests  because  the  prosecuting 
attorney  was  not  ready  to  produce  the 
testimony  on  which  he  relied  to  prove 
the  defendant's  guilt.  Section  4656 
provides,  in  case  any  preliminary  ex- 
amination has  been  had,  and  the  per- 
son complained  of  has  been  discharged 
for  want  of  sufficient  evidence  to  raise 
a  probability  of  his  guilt,  and  the  dis- 
trict attorney  shall  afterwards  dis- 
cover admissible  evidence  sufficient, 
in  his  judgment,  to  convict  the  person 
discharged,  he  may,  notwithstanding 
the  discharge,  cause  another  com- 
plaint to  be  made,  and  a  second  ex- 
amination to  be  had.  This  plainly 
authorizes  the  second  examination  on 
newly-discovered  evidence.  But  here, 
in  fact,  there  has  been  but  one  ex- 
amination—the  defendant  having  been 
discharged  on  the  first  arrests  without 
any  testimony  being  produced  or  of- 
fered. The  admitted  facts  do  not  pre- 
vent a  further  arrest  and  examination 
as  to  his  guilt.  The  case  is  clearly 
distinguishable  from  State  v.  Braun,  31 
Wis.  600." 
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case  on  the  merits.1  And  a  binding  over  by  a  magistrate  and 
subsequent  dismissal  of  the  case  upon  its  being  ignored  by  the 
grand  jury,2  or  the  discharge  of  a  person  held  to  bail  because 
the  grand  jury  failed  to  indict  him,3  does  not  prevent  a  new  ex- 
amination and  holding  to  bail  for  trial.  Nor  does  the  ignoring 
of  an  indictment  for  murder  by  the  grand  jury  in  Louisiana 
bar  a  prosecution  for  manslaughter.4  So  the  discharge  of  the 
defendant  by  a  justice  of  the  peace,  after  an  examination  under 
the  Minnesota  statute  on  a  charge  of  bastardy,  is  no  bar  to  a 
new  examination.5 

§  642.   Indictment  insufficient — Objection  taken  to,  on  trial. 

— It  was  laid  down  as  law  in  the  time  of  Lord  Coke,  that  a 
former  acquittal  upon  an  insufficient  indictment  was  no  bar  to 
a  new  prosecution;6  and  the  same  is  true  if  a  nolle  is  entered 
for  that  cause  after  the  trial  has  commenced.7  It  was  said  in 
Texas  that  "if  the  indictment  is  in  form  so  defective  that  the 
defendant,  if  found  guilty,  will  be  entitled  to  have  any  judg- 
ment entered  reversed  for  error,  he  is  not  in  jeopardy;  and 
should  he  be  acquitted,  he  will  be  liable  to  be  tried  on  a  new 
and  valid  indictment."8  So,  if  a  jury  are  impaneled  to  try  a 
criminal  case  and  all  the  state's  evidence  is  excluded,  on  the 
objection  of  the  defendant,  because  the  indictment  charges  no 
crime,  and  the  jury  are  discharged  without  objection,  there  is 
no  bar  to  a  new  prosecution.9  No  jeopardy  attaches  if  the  time 
laid  in  the  indictment  is  a  future  and  impossible  one;10  and  in 
such  a  case,  if  the  defendant,  after  the  evidence  is  all  given, 
moves  for  an  acquittal,  the  court  may  overrule  his  motion  and 
hold  him  for  a  new  indictment.11     So,  if  it  is  discovered  on  the 

1.  Fluty  v.  State,  45  Ark.  97,  100.  8.  Grisham  v.  State,  19  Tex.  App. 

2.  Ex  parte  Clarke,  54  Cal.  412.  504,  510,  citing  1  Bishop  Cr.  L.  (7th 

3.  Ex  parte  Porter,  16  Tex.  App.  321.  ed.),  §  1021. 

4.  State  v.  Vincent,  36  La.  Ann.  770.  9.  State  v.  Priebnow,  16  Neb.  131  (19 

5.  State,  ex  rel.  Ortloff,  v.  Linton,  42  N.  W.  R.  628). 

Minn.  32  (43  N.  W.  R.  571).  10.  State  v.  Jenkins,  20  S.  C.  351. 

6.  Regina  v.  Vaux,  4  Coke  44   (1        11.  Statev.  Smith,87  Iowa  723  (55  N. 
Leading  Cr.  Cases  513) .  W.  R.  198) . 

7.  Walton    v.   State,    3    Sneed   (35 
Tenn.)  686. 
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trial,  that  an  indictment  for  larceny  contains  no  allegation  as  to 
the  value  of  the  goods,  a  dismissal  is  no  bar  to  a  new  prosecu- 
tion.1 In  case  an  indictment  for  embezzlement  describes  the 
money  taken  as  so  many  dollars  "of  good  and  lawful  money  of 
the  United  States, ' '  and  gives  no  excuse  for  the  failure  to  describe 
it  more  particularly,  it  will  not  sustain  a  conviction.  Hence, 
the  discharge  of  the  jury  before  verdict  will  not  preclude  a  new 
trial.2  If  a  defendant  is  convicted  of  murder,  which  is  reversed 
on  appeal  for  a  defect  in  the  information,  and  the  cause  is  then 
dismissed  by  the  court,  as  permitted  by  statute  "  in  furtherance 
of  justice, ' '  a  new  prosecution  may  be  had.3  So,  if  the  defendant 
is  convicted  and  moves  for  a  new  trial  because  the  information 
states  no  offense,  and  his  motion  is  granted,  he  may  be  tried 
anew  on  a  good  information.4  And  if  the  court,  on  the  defend- 
ant's motion,  instructs  the  jury  to  acquit  because  the  informa- 
tion is  fatally  defective,  he  can  not  plead  a  former  acquittal 
based  on  the  theory  that  the  information  was  good.5  But  in 
Georgia,  if  one  is  put  upon  trial  on  a  good  indictment,  jeopardy 
attaches,  and  it  is  not  destroyed  by  the  fact  that  all  evidence  is 
excluded  upon  his  motion  on  the  theory  that  the  indictment 
is  bad.6      As  this  case  allows  the  defendant  to  blow  hot  and 

1.  State  v.  Crutch,  1  Houston's  Cr.  dered  the  plea  demurrable,  and  au- 
C.  204.  thorized  the    judge  to  determine  it 

2.  State  v.  Ward,  48  Ark.  36  (2  S.  without  recourse  to  a  jury.  State  v. 
W.  R.  191).  Shaw,  5  La.  Ann.  342.    We  think  it 

3.  People  v.  Schmidt,  64  Cal.  260  (30  does  not  lie  in  defendant's  mouth, 
Pac.  R.  814).  under    such  circumstances,   to  deny 

4.  State  v.  Hart,  33  Kan.  218  (6  that  the  former  information  was 
Pac.  R.  288) .  fatally  defective.      The   law   is   well 

5.  State  v.  Meekins,  41  La.  Ann.  settled  that  'when  the  indictment  is 
543  (6  S.  R.'  822).  The  court  said:  in  form  so  defective  that  the  defen- 
"  The  court  overruled  the  plea  on  the  dant,  if  found  guilty,  will  be  entitled 
ground  that  it  appeared  on  the  face  of  to  have  any  judgment  entered  against 
the  record  that  the  former  informa-  him  reversed  for  error,  he  is  not  in 
tion  charged  no  crime  known  to  the  jeopardy;  and  should  he  be  acquitted 
laws  of  Louisiana ;  in  addition  to  he  will  be  liable  to  be  tried  on  a  new 
which  it  was  shown  that,  on  the  trial,  and  valid  indictment.'  1  Bish.  Crim. 
the  judge  had,  at  defendant's  own  re-  Law,  §  1021." 

quest,   so  charged  the   jury,  and  in-        6.  Black   v.  State,  36  Ga.  447,  450 — 
structed    them    they    were    on     that    Walker,  J.,  dissenting, 
ground   bound  to   acquit.     This    ren- 
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cold  in  the  same  breath,  I  prefer  the  Louisiana  decision.  If 
the  jury,  in  a  murder  case,  are  discharged  after  impaneling, 
upon  the  motion  of  the  state's  attorney,  because  of  a  variance 
between  the  indictment  and  the  original  affidavit  in  respect  to 
the  date  of  the  killing,  a  new  prosecution  can  not  be  main- 
tained.1 

§  643.  Irregularities  on  the  trial. — Three  persons  being  on 
trial  in  North  Carolina  for  murder,  the  court,  upon  their  motion, 
ruled  that  they  could  testify  for  each  other,  to  which  the  state's 
solicitor  excepted,  and  prayed  an  appeal  to  the  supreme  court; 
and,  in  order  to  allow  the  appeal,  the  court,  over  the  objection 
of  the  defendant,  discharged  the  jury.  This  was  held  to  bar 
a  new  trial.2  The  same  ruling  was  made  in  Iowa  in  a  similar 
case,  namely  :  A  person  being  on  trial  for  having  in  his  pos- 
session thirteen  counterfeit  bank  bills,  with  intent  to  defraud, 
a  witness  on  behalf  of  the  state,  on  motion  of  the  defendant, 
was  erroneously  excluded  because  his  name  was  not  indorsed 
upon  the  indictment.  The  court  then  discharged  the  jury.8 
But  in  Virginia,  under  an  indictment  for  stealing  bank  notes, 
' '  the  numbers  and  denomination  of  which  are  unknown  to  the 
jurors,"  if  the  court,  on  the  objection  of  the  accused,  excludes 
the  evidence  because  it  shows  that  those  things  were  known  to 
the  jurors,  and  then,  over  his  objection,  discharges  the  jury, 
that  is  no  defense  to  a  new  prosecution.4  If  a  change  of  venue 
is  taken  to  another  county,  and  the  transcript  of  the  record  sent 
to  the  trial  court  lacks  the  seal  of  the  original  court,  the  record 
will  not  sustain  a  conviction,  and  the  discharge  of  the  jury 
will  not  bar  another  trial.5  Error  in  impaneling  the  jury,  such 
as  the  wrongful  denial  of  a  peremptory  challenge  to  a  juror, 
in  case  of  a  disagreement,  does  not  prevent  a  new  trial.6     If 

1.  Lee  v.  State,  26  Ark.  260  (7  Am.  6.  Ellis  v.  State,  25  Fla.  702  (6  S.  R. 
R.  611).  768).     The  court  said:     "The  first 

2.  State  v.  Prince,  63  N.  C.  529.  error  assigned  is  that  'the  court  below 

3.  State  v.  Callendine,  8  Iowa  288.  erred  in  overruling  the  defendant's 

4.  Robinson  v.  Com.,  32  Grat.   (73  plea  in  abatement,  there  being  no  de- 
Va.)  866.  murrer  nor  motion  to  quash  it.'     This 

5.  Ball  v.  State,  48  Ark.  94  (2  S.  W.  plea,  called  a  plea  in  abatement,  sets 
R.  462).  up  that  the  defendant  had  formerly 
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the  court  erroneously  instructs  the  jury  to  acquit,  and  they  re- 
tire and  return  a  verdict  of  not  guilty,  there  can  be  no  retrial.1 
If  one  is  indicted  for  bigamy  in  marrying  a  woman  named  A, 
and  the  evidence  shows  that  she  had  been  married  to  and  di- 
vorced from  B,  and  that  she  was  known  by  both  names,  a  dis- 
charge of  the  jury  by  the  court  of  its  own  motion,  the  defend- 
ant remaining  silent,  bars  a  new  trial,  as  the  variance  was  not 
fatal.2  So,  if  one  forges  an  order  by  raising  the  amount,  he 
may  be  convicted  upon  an  indictment  which  charges  that  he 
forged  the  entire  order;  and  therefore,  if  the  court,  after  the 
evidence  is  heard,  discharges  the  jury  over  his  objection,  he 
can  not  be  retried  on  a  new  indictment  charging  that  he  raised 
the  amount  of  a  valid  order.3 


been  in  jeopardy,  in  that  at  the  former 
trial  of  the  cause,  and  after  the  jurors 
were  tendered  and  accepted,  but  be- 
fore being  sworn  in  chief,  and  before 
the  defendant's  peremptory  challenges 
were  exhausted,  he  challenged  per- 
emptorily one  of  the  jurors  tendered 
and  accepted ;  that  the  court  refused 
to  allow  his  challenge ;  and  that  the 
juror  so  challenged  sat  on  the  jury, 
by  means  whereof  a  mistrial  was  had, 
instead  of  A  verdict  of  not  guilty. 
This  plea,  if  true,  was  not  a  bar  to 
the  subsequent  trial  of  the  cause ;  but 
in  case  of  conviction  at  the  first  trial 
the  refusal  to  allow  the  challenge 
would  have  been  ground  for  reversal, 
as  the  defendant  had  the  right  to 
challenge  the  juror  at  any  time  before 
the  panel  were  sworn  in  chief , provided 
his  peremptory  challenges  were  not 
exhausted.  O'Connor  v.  State,  9  Fla. 
215.  The  plea  failing  to  state  any 
reason  why  the  defendant  could  not 
again  be  tried,  the  court  below  doubt- 
less treated  it  as  frivolous — treated  it 
as  a  nullity,  as  it  deserved  to  be  treat- 
ed. No  demurrer  was  necessary  to 
dispose  of  such  a  plea." 

1.  People  v.   Horn,  70  Cal.  17  (11 
Pac.  R.  470). 


2.  Robinson  v.  Com.,  88  Ky.  386  (11 
S.  W.  R.  210). 

3.  Colliver  v.  Com.,  90  Ky.  262  (13  S. 
W.  R.  922).  The  court  said:  "The 
instrument  of  writing  said  to  have 
been  forged  by  the  appellant  is  as  fol- 
lows :  '  Mr.  J.  C.  King,  pay  to  bearer 
81.75  cents  till  to-morrow  evening,  & 
oblige,  Dan.  Hallerix.'  The  first  in- 
dictment charged  that  the  appellant 
forged  and  counterfeited  the  entire 
body  of  this  instrument,  as  well  as 
that  of  the  signature.  To  this  in- 
dictment a  plea  of  not  guilty  was 
entered,  and  a  jury  were  selected  and 
sworn  to  try  the  issue;  and,  the  proof 
having  been  heard  in  part,  the  court, 
over  the  objections  of  the  appellant, 
withdrew  the  case  from  the  trial  jury, 
and  referred  it  to  another  grand  jury, 
which  found  a  new  indictment,  charg- 
ing the  appellant,  in  substance,  with  < 
having  committed  the  crime  of  forgery 
by  writing  the  figure  '  1 '  just  before 
the  figures  '75,'  so  as  to  make  the 
order  read  '1.75  cents,'  instead  of  '  75 
cents,'  for  which  sum  it  was  given. 
The  alleged  alteration  in  the  particu- 
lar last  mentioned  was  an  actual  oc- 
currence. These  two  indictments  set 
out   substantially   the    same   offense. 
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§  644.  Judges — One  absent. — A  court  for  the  trial  of  slaves 
charged  with  crime  being  composed  of  several  justices  of  the 
peace,  the  fact  that  upon  such  a  trial  one  of  the  justices  with- 
drew from  the  bench  and  another  took  his  place,  for  which 
the  conviction  was  reversed,  was  no  bar  to  a  new  trial.  It 
was  said  to  differ  from  a  wrongful  discharge  of  a  jury,  be- 
cause the  prisoner,  in  such  cases,  could  not  be  placed  again  in 
the  same  situation,  while  in  this  case  he  could.1 

Judge  sick,  and  receives  verdict  at  hotel. — If  the  judge, 
on  account  of  sickness,  receives  a  verdict  of  conviction  at  his 
room  in  a  hotel  instead  of  in  the  court-room,  and  discharges 
the  jury,  the  proceeding  is  void,  and  the  prisoner  can  not  be 
retried.2 


The  facts  alleged  in  the  second  indict- 
ment, and  proven  on  the  trial,  were 
competent  evidence  under  the  first  in- 
dictment, and  were  sufficient  to  have 
sustained  a  verdict  of  guilty  under 
that  indictment.  It  was  alleged  in 
the  first  indictment  that  the  whole 
order  was  forged;  but  it  turned  out 
that  only  a  part  of  it  was  forged, 
namely,  the  insertion  of  the  figure 
'1,'  as  representing  one  dollar,  there- 
by making  the  order  read  '  1.75  cents,' 
instead  of  '75  cents.'  This  fact,  un- 
der the  allegation  (in  the  first  indict- 
ment) that  the  order  was  forged  for 
the  whole  amount,  could  have  been 
proven ;  and  the  proof  of  this  fact 
would  have  authorized  a  verdict  of 
guilty.  Therefore,  the  appellant  was 
twice  put  in  jeopardy  for  the  same  of- 
fense, which  is  not  allowable." 

1.  State  v.  Abram,  4  Ala.  272,  277. 

2.  Jackson  v.  State,  —  Ala.  —  (15  S. 
E.  351).  See  Van  Fleet  Coll.  Attack, 
$§27  and  28.  The  court  said :  "The 
defendants  were  tried  and  convicted 
for  an  assault  with  intent  to  murder, 
and  sentenced  to  suffer  imprisonment 
in  the  penitentiary.  The  material 
question  is  whether  there  was  a  legal 
verdict  upon  which  the  sentence  of 


the  law  could  be  pronounced.  The 
bill  of  exceptions  states  that,  after  the 
instructions  to  the  jury  were  given, 
and  the  'jury  was  about  to  retire  to 
consider  their  verdict,  the  judge,  being 
unwell,  instructed  the  bailiff  that  if 
the  jury  desired  to  bring  in  a  verdict 
before  morning,  they  could  come,  in 
his  charge,  to  the  hotel,  some  three 
hundred  yards  distant.'  The  verdict 
was  received  at  the  hotel,  in  the  pres- 
ence of  the  defendants,  'and  the  jury 
then  and  there  discharged.'  Section 
749  of  the  code  provides  that  'the  cir- 
cuit courts  in  the  several  counties  shall 
be  held  at  the  court-houses  thereof,  in 
each  year,  as  follows,'  etc.  It  is  here 
declared  that  the  court-house  is  the 
place  at  which  the  several  courts  shall 
be  held.  In  the  case  of  ex  parte 
Branch,  63  Ala.  383,  construing  the 
constitutional  provision  that  'a  court 
of  chancery  shall  be  held  in  each  dis- 
trict at  a  place  to  be  fixed  by  law,  at 
least  once  in  each  year,'  it  is  said :  'A 
term  and  a  place  of  sitting  have  been 
so  long  by  the  general  assembly  ap- 
pointed for  every  court  of  record, 
whether  of  superior  or  inferior  juris- 
diction, that  involuntarily  we  regard 
them  as  elements  of  jurisdiction ;  and 
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Judge's  wife  sick. — After  all  the  evidence  was  introduced 
in  a  prosecution  for  uttering  a  forged  deed,  the  judge  received 
a  telegram  that  his  wife  was  sick  and  requesting  him  to  come 
home,  whereupon  he  discharged  the  jury  until  the  following 
Friday  and  went  home.  On  Friday  he,  by  telegram,  ordered 
the  court  to  be  finally  adjourned,  and  on  the  Monday  follow- 
ing his  wife  died.  It  was  decided  that  the  defendant  could 
again  be  put  upon  trial.1 

§  645.  Jury  discharged — Principle  involved. — After  the  jury 
are  impaneled,  the  unnecessary  discharge  of  the  panel,  or  of  a 
juror,  bars  further  proceedings.  This  applies  to  misdemeanors 
as  well  as  felonies.2  But  the  discharge  of  the  jury  pending  a 
trial  because  of  the  expiration  of  the  term  of  court,  does  not 
preclude  a  new  trial.3  In  Indiana  the  discharge  of  the  jury, 
pending  the  trial  of  a  cause  for  murder,  at  midnight  of  the  last 
day  of  the  term  of  court,  over  the  objection  of  the  defendant, 
when  an  old  statute  (unknown  to  the  court)  authorized  the 
sitting  to  continue  so  as  to  complete  any  trial  then  pending, 
bars  a  new  trial.4  If,  after  the  jury  are  impaneled,  the  prose- 
cuting attorney  is  allowed  a  peremptory  challenge  to  one  of 
them,  that  works  an  acquittal,  and  the  trial  can  not  proceed.5 
A  plea  in  burglary  that,  on  a  former  trial,  the  jury  were  dis- 
charged without  the  defendant's  consent,  "because  they  could 
not  agree,"  is  bad.6 

that  rightful,  judicial  function,  unless  arated,  without  just  cause  or  excuse, 

it  is  otherwise  expressly  provided,  can  and  without  the  rendition  of  any  legal 

be  exercised  only  when  the  court  is  in  verdict.      The    prisoners    had    been 

actual  session  at  the  appointed  time  placed  in    jeopardy.    They  can   not 

and  place.'    When  the  law  prescribes  again  be  placed  in  jeopardy  for  the 

time  and  place,  time  and  place  are  as  same  offense." 

essential  elements  of  jurisdiction   as        1.  State  v.  Tatman,  59  Iowa  471  (13 

subject-matter  and  parties.     Cullum  N.  W.  E.  632). 

v.  Casey,  1  Ala.   351 ;  Wrightman  v.        2.  McCauley  v.  State,  26  Ala.  135. 

Karsner,  20  Ala.  446 ;  Garlick  v.  Dunn,        3.  Lore  v.  State,  4  Ala.  173 ;  State  v. 

42  Ala.  404.     The  verdict  of  the  jury  Jeffors,  64  Mo.  376. 

was  not  received  by  the  court,  but  by        4.  "Wright  v.  State,  5  Ind.  290. 

the  judge,  not  sitting  as  the   court.        5.  People  v.  Dolan,  51  Mich.  610  (17 

The  jury  was  not  discharged,  in  legal  N.  W.  R.  78;  4  Am.  Cr.  R.  308). 

sense,  but  dissolved,  and  finally  sep-        6.  McCreary  v.  Com.,  29  Pa.  St.  323. 
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§  646.   Jury  discharged — Defendant's  consent  or  motion. — 

The  discharge  of  the  jury  by  the  defendant's  consent  entered  of 
record,  is  no  defense  to  a  new  prosecution.1  After  the  jury  were 
impaneled  in  Ohio  to  try  a  felony,  a  juror  made  it  known  that 
he  was  a  member  of  the  grand  jury  which  found  the  indict- 
ment. The  prosecuting  attorney  had  made  inquiry  about  this 
matter  but  the  juror  had  remained  silent.  The  defendant's 
counsel  objected  to  proceeding  before  the  jury  so  constituted, 
but  declined  to  waive  any  of  his  client's  rights.  The  court 
then  discharged  the  jury.  It  was  held  that  this  did  not  bar  a 
trial  before  a  new  jury,  as  the  discharge  of  the  first  one  was 
caused  by  the  conduct  of  the  defendant,  and  by  his  consent; 
that  he  could  not  complain  because  his  objection  was  not  over- 
ruled.2 So  in  Iowa,  after  a  trial  in  a  criminal  case  had  com- 
menced, it  was  discovered  that  the  state's  witnesses  had  not 
been  before  the  grand  jury.  This  gave  the  defendant  his  elec- 
tion either  to  continue  the  case  or  to  allow  the  witnesses  to 
testify;  and,  after  the  court  had  overruled  his  motion  to  order 
the  jury  to  return  a  verdict  of  not  guilty,  and  he  had  elected  to 
take  a  continuance,  the  discharge  of  the  jury  was  decided  to  be 
no  bar  to  a  new  trial  the  next  term.3  Likewise  in  Indiana, 
after  the  impaneling  of  a  jury  to  try  a  charge  of  murder  based 
on  an  indictment  of  two  counts,  the  prosecuting  attorney,  upon 
the  motion  of  the  defendant,  was  compelled  to  elect  upon  which 
count  he  would  proceed,  and  chose  the  first.  The  defendant 
then,  without  asking  to  have  the  impaneling  of  the  jury  set 
aside,  moved  to  quash  the  first  count,  and  his  motion  was  sus- 
tained. The  dismissal  of  the  cause  in  respect  to  the  second 
count,  by  leave  of  the  court,  and  the  discharge  of  the  jury,  did 
not  prevent  a  trial  upon  a  new  indictment.4  And  in  Michigan, 
after  a  jury  were  impaneled  and  a  witness  called  on  behalf  of 
the  state,  the  defendant  objected  to  the  introduction  of  any  tes- 
timony because  the  information  was  verified   before  the  law 

1.  McCorkle  v.   State,   14  Ind.  39;        2.  Stewart  v.   State,  15  O.  St.  155, 
Arcia  v.  State,  28  Tex.  App.  198  (12  S.     159. 

W.  R.  599)— an  agreement  made  with  3.  State  v.  Parker,  66  -Iowa  586  (24 
the  district  attorney.  N.  W.  R.  225). 

4.  Joy  v.  State,  14  Ind.  139,  145. 


1274  CRIMES    AND    CRIMINAL    PROCEEDINGS. 

partner  of  the  prosecuting  attorney.  Although  this  objection 
was  without  merit,  the  court  directed  the  prosecuting  attorney 
to  verify  it  before  the  clerk,  which  he  did,  and  then  the  defend- 
ant was  re-arraigned  over  his  objection,  and,  upon  his  refusal 
to  plead,  a  plea  of  not  guilty  was  entered.  The  court  then  gave 
liini  the  option  to  be  tried  before  the  jury  then  in  the  box  or  to 
have  a  new  one.  His  counsel  said:  "We  object  to  this  jury," 
and  the  court  answered,  "You  wish  them  to  stand  aside,"  and 
they  replied,  "We  suppose  so."  The  jury  were  then  dis- 
charged and  a  new  jury  impaneled.  The  defendant  refused  to 
take  any  part  in  selecting  the  new  jury,  and  insisted  that  he 
was  entitled  to  his  discharge  without  a  trial.  But  it  was  held 
that,  although  he  was  lawfully  in  jeopardy  before  the  first  jury, 
yet  their  discharge  was  brought  about  by  his  own  acts  and  im- 
plied consent,  and  that  therefore  his  contention  was  not  well 
taken.1  So  also  in  Iowa,  after  the  state  had  introduced  its 
evidence  on  a  trial  for  larceny  and  the  defendant  had  also  given 
his  evidence,  the  prosecuting  attorney  made  a  showing  that  he  ' 
had  learned  of  a  material  witness  since  the  trial  began,  and 
asked  for  a  postponement,  which  the  court  was  about  to  grant, 
when  the  defendant  asked  for  a  continuance  to  another  term. 
The  granting  of  his  motion  and  the  discharge  of  the  jury  were 
held  to  be  no  bar  to  a  new  trial.2 

§  647.   Jury  discharged — Defendant's  enforced  absence. — If 

a  verdict  of  guilty  is  received  and  the  jury  discharged  while 
the  defendant  is  absent  in  jail,  he  can  not  be  retried,  and  is  en- 
titled to  go  free.3  So,  a  discharge  of  the  jury  under  such  cir- 
cumstances, after  a  deliberation  of  twelve  hours  on  a  case  of 
grand  larceny,4  or  of  thirty-two  hours  on  a  charge  of  murder,5. 
or  of  a  time  so  long  that  the  court  may  discharge  them  with-L 
out  the  consent  of  the  defendant,6  works   an   acquittal.     And 

1.  People  v.  Gardner,  62  Mich.  307  4.  Miller  v.  State,  8  Ind.  325. 
(29  N.  W.  K.  19) .  5.  State  v.  Wilson,  50  Ind.  487. 

2.  State  v.  Falconer,  70  Iowa  416  (30  6.  Eudder  v.  State,  29  Tex.  App.  262 
X.  W.  E.  655).  (15  S.  W.  E.  717).     The  court  said: 

3.  Nolan  v.  State,  55  Ga.  521;  State  "The  case  was  submitted  to  the  jury 
v.  Sommers,  —  Minn.  —  (61  N.  W.  at  6  o'clock  p.  m.,  on  the  26th  day  of 
E.  907) — jury  unable  to  agree.  April,  and  at  4  o'clock  p.  si.  on  the 
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the  re-assembling  of  the  jury  in  the  presence  of  the  accused, 
and  the  return  of  a  verdict  does  not  remove  the  bar  of  former 
jeopardy.1     But  in  Iowa  and  Tennessee  it  is  held  that,  in  such 


28th  day  of  April,  they  came  into 
open  court  and  announced  that  they 
were  divided — seven  to  five — on  their 
verdict,  and  did  not  believe  they  could 
agree;  whereupon  the  court  asked 
the  counsel  for  defendant  if  they 
agreed  to  the  discharge  of  the  jury, 
and  they  replied  that  they  did  not. 
The  court  then  discharged  the  jury 
from  further  consideration  of  the  case. 
When  this  proceedi  ng  was  taking  place 
in  the  court,  the  defendant  was  not 
present,  but  was  confined  in  jail,  and 
the  discharge  of  the  jury  was  without 
his  consent  and  against  his  will.  It 
does  not  appear  that  '  it  was  altogether 
improbable '  that  they  could  agree. 
They  stated,  it  is  true,  that  '  they  did 
not  believe  they  could  agree.'  They 
had  been  out  not  quite  forty-eight 
hours.  Did  this  time,  in  connection 
with  the  doubtful  statements  made  by 
them,  and  the  attitude  in  which  they 
stood,  render  it  altogether  improbable 
that  they  could  agree  ?  "We  do  not 
think  so.  But  conceding,  for  the  sake 
of  argument,  that  the  court  did  not 
abuse  its  discretion  in  this  particular, 
the  further  question  remains,  could 
it  discharge  the  jury  in  the  absence 
of  the  defendant?  Our  statutes 
provide  that  '  in  all  prosecutions 
for  felonies  the  defendant  must  be 
personally  present  on  the  trial.'  His 
presence  is  especially  required  when 
certain  proceedings  are  had.  He  must 
be  present  when  the  verdict  is  read. 
These  are  the  only  statutes  on  the 
subject.  But  jeopardy  is  a  constitu- 
tional right,  and  it  is  not  to  be  re- 
stricted nor  abridged  by  statutory  pro- 
visions or  omissions.  We  have  no 
express  rule  with  regard  to  the  pres- 


ence or  absence  of  a  defendant  wheir 
the  jury  are  to  be  discharged  on  ac 
count  of  a  failure  to  agree,  but  it  is 
declared  that  'whenever  the  code 
fails  to  provide  a  rule  of  procedure  in 
any  particular  state  of  case  which 
may  arise,  the  rules  of  the  common 
law  shall  be  applied  and  govern.'  At 
common  law  the  well-established 
practice  is  that  a  prisoner  accused  of 
felony  shall  appear  in  person  in  all 
proceedings  had  in  his  case.  1  Chit. 
Crim.  Law  411,  414 ;  Sperry  v.  Com.,  9 
Leigh 623.  In  Mapes  v.  State,  13  Tex. 
App.  85,  it  is  said  :  '  It  is  an  improper 
practice  to  take  any  step  or  have  any 
proceeding,  however  trivial,  formal -or 
unimportant  it  may  appear  to  be, 
when  the  defendant  is  not  present; 
and  it  is  material  error  which  will 
render  the  proceeding  absolutely  void 
if  it  is  had  during  the  trial  of  the  case 
in  the  absence  of  the  defendant.'  In 
State  v.  Wilson,  50  Ind.  487,  it  was 
held  that,  '  on  the  trial  of  an  indict- 
ment for  murder,  after  the  jury  had 
been  deliberating  for  thirty-two  hours, 
and  after  they  had  answered  that  there 
was  no  probability  of  their  agreeing, 
if  the  court  discharged  them  without 
the  presence  of  the  defendant,  he  be- 
ing confined  in  jail,  the  discharge 
might  be  pleaded  in  bar  of  further 
prosecution.'  That  case  is  directly  in 
point,  and  is,  in  our  opinion,  support- 
ed by  reason  and  authority.  The 
prosecution  demurred  to  defendant's 
plea  of  former  jeopardy,  and  the  court 
struck  out  the  plea  on  the  demurrer. 
The  plea,  in  our  opinion,  was  good 
and  the  court  erred  in  sustaining  the 
demurrer  and  striking  it  out." 

1.  Finch  v.  State,  53  Miss.  363,  365. 
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a  case,  the  defendant  is  entitled  to  a  new  trial,  but  not  to  a  dis- 
charge from  further  prosecution.1  The  Iowa  case  was  this  : 
After  the  jury  had  deliberated  twenty-four  hours  in  a  case  of 
forgery,  they  were  brought  into  court,  and,  upon  their  state- 
ment that  there  was  no  probability  of  an  agreement,  they  were 
discharged.  The  defendant  was  absent  in  jail,  and  the  names 
of  the  jurors  were  not  called,  both  of  which  were  errors. 
Nevertheless,  it  was  decided  that  the  defendant  was  not  en- 
titled to  a  discharge.  It  was  said  that  these  errors  caused  him 
no  harm  ;  that  if  he  had  been  present  and  had  objected,  his 
objections  would  have  availed  nothing;  that  the  discharge  of  the 
jury  was  a  matter  resting  in  the  sound  discretion  of  the  court. 

§  648.   Jury  discharged — Defendant's  voluntary  absence. — 

If  the  defendant  flees  and  is  voluntarily  absent  when  the  ver- 
dict is  returned,  the  discharge  of  the  jury  in  Alabama  does  not 
bar  a  new  trial.2  And  the  same  ruling  was  made  in  California 
in  a  case  in  which,  after  repeated  delays  and  unsuccessful  ef- 
forts to  capture,  the  jury  were  discharged.3 

§  649.  Jury  discharged — Discretion  of  court. — The  length 
of  time  in  which  the  jury  shall  deliberate  in  any  criminal  case 
is  left  to  the  discretion  of  the  trial  court  in  California,  Louisi- 
ana and  the  United  States;  and  the  same  is  true  in  respect  to 
misdemeanors,  but  not  felonies,  in  North  Carolina.  Thus,  in 
Louisiana,  on  the  trial  of  an  assault  with  intent  to  kill,  the 
jury,  after  being  out  two  hours  were  unable  to  agree  and  were 
discharged.4  And  in  a  federal  court  in  a  capital  case',  the  dis- 
charge of  the  jury  because  they  were  unable  to  agree  was  said 
to  rest  in  the  sound  discretion  of  the  court.5  A  person  having 
been  convicted,  in  a  circuit  court  of  the  United  States,  of  the 
crime  of  murder,  carried  the  case  to  the  supreme  court  upon 
the  question  of  having  been  once  before  in  jeopardy  for  the 
same  crime.     The   court  said:6     "The  record  discloses  that 

1.  State  v.  Yaughan,  29  Iowa  286;  4.  States.  Blackman,35 La. Ann.483. 
State  v.  Hays,  2  Lea  (70  Term.)  156  5.  United  States  v.  Perez,  9  Wheaton 
(2  Am.  Cr.  R.  630).  (21  U.  S.)  579;  Kelly  v.  United  States, 

2.  State,  ex  rel.  Battle,  7  Ala.  259,  27  Fed.  R.  616— manslaughter. 

262.  6.  Thompson  v.  United  States,  155 

3.  People  v.  Higgins,  59  Cal.  357.  U.  S.  271  (15  S.  C.  R.  73). 
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while  the  trial  was  proceeding,  a  jury  having  been  sworn  and 
a  witness  examined,  the  fact  that  one  of  the  jury  was  dis- 
qualified by  having  been  a  member  of  the  grand  jury  that 
found  the  indictment  became  known  to  the  court.  Thereupon 
the  court,  without  the  consent  of  the  defendant,  and  under  ex- 
ception, discharged  the  jury,  and  directed  that  another  should 
be  called.  The  defendant  pleaded  that  he  had  been  once  in 
jeopardy  upon  and  for  the  same  charge  and  offense  for  which 
he  now  stood  charged.  As  to  the  question  raised  by  the  plea 
of  former  jeopardy,  it  is  the  law  that  courts  of  justice  are  in- 
vested with  the  authority  to  discharge  a  jury  from  giving  any 
verdict,  whenever,  in  their  opinion,  taking  all  the  circum- 
stances into  consideration,  there  is  a  manifest  necessity  for  the 
act,  or  the  ends  of  public  justice  would  otherwise  be  defeated, 
and  to  order  a  trial  by  another  jury;  and  that  the  defendant  is 
not  thereby  twice  put  in  jeopardy,  within  the  meaning  of  the 
fifth  amendment  to  the  constitution  of  the  United  States."  So, 
in  North  Carolina  in  respect  to  misdemeanors,  the  same  ruling 
was  made.1  The  action  of  the  trial  court  never  bars  a  new 
trial.  This  rule  does  not  hold  good  concerning  felonies  in 
North  Carolina.2 

The  statute  of  California  provides  that  the  jury  may  be  dis- 
charged in  a  criminal  case  "at  the  expiration  of  such  time  as 
the  court  may  deem  proper,  if  it  satisfactorily  appears  that 
there  is  no  probability  that  they  can  agree."  Under  this  stat- 
ute, a  discharge  of  the  jury  after  a  deliberation  of  six  hours,  in 
a  case  of  embezzlement,  does  not  preclude  a  new  trial,  although 
the  record  fails  to  show  that  it  satisfactorily  appeared  to  the 
court  that  there  was  no  probability  of  an  agreement.3  So,  if 
the  record  of  a  trial  for  murder  shows  that  the  jury,  after  a 
deliberation  of  thirty  minutes,  are  brought  into  court  and  ex- 
amined and  discharged  because  the  court  is  satisfied  that  there 
is  no  reasonable  probability  of  an  agreement,  there  is  no  bar  to 
a  new  trial,  inasmuch  as  the  matter  rests  in  the  discretion  of 

1.  State  v.  Morrison,  3  Dev.  and  Bat.  2.  State  v.  Ephraim,  2  Dev.  and  Bat. 
Law  115;    State  v.  Weaver,  13  Ired.     Law  162,160. 

Law  203.  3.  People  v.  Greene,  100  Cal.  140  (34 

Pac.  R.  (130). 


1278  CRIMES    AND    CRIMINAL    PROCEEDINGS. 

the  court.1  A  person  being  on  trial  for  rape  alleged  to  have 
been  committed  upon  a  girl  under  the  age  of  consent,  and  the 
evidence  showing  her  to  be  over  that  age,  the  court  instructed 
the  jury  to  acquit,  but  also  told  them,  as  required  by  the  stat- 
ute, that  the  instruction  was  not  binding.  The  jury  then  re- 
tired, and  after  some  time  were  brought  into  court  and  asked 
if  they  had  agreed,  to  which  the  foreman  answered  that  they 
had  not,  and  that  they  did  not  want  to  render  a  verdict  and 
asked  to  be  discharged,  saying  that  in  that  event  the  case 
would  be  left  for  the  district  attorney  and  the  court  to  handle ; 
that  they  did  not  want  to  be  placed  in  the  position  of  acting  as 
a  scapegoat.  The  court  sent  them  back  with  the  same  instruc- 
tion as  before.  In  the  course  of  a  couple  of  hours  they  were 
again  brought  in,  and  asked  if  they  had  agreed,  to  which  the 
foreman  answered:  "We  have  not,  and  we  can  not,  and  ask 
the  judge  to  discharge  us."  The  defendant  then  asked  to  be 
discharged,  which  was  denied.  The  court  then  polled  the 
jury,  and  they  all  said  they  could  not  agree,  whereupon  they 
were  discharged.     This  was  held  to  be  no  bar  to  a  new  trial.2 

§  650.   Jury  discharged — Entry  of  reason  for,  omitted. — 

The  Nebraska  statute  having  required  the  court,  upon  discharg- 
ing the  jury  in  a  criminal  case  before  agreement,  to  enter  the 
reasons  for  doing  so  upon  the  record,  the  failure  to  make  such 
entry  bars  another  trial.3 

§  651.  Jury  discharged — Judge  absent. — In  a  case  in  Ohio 
for  receiving  stolen  goods,  the  jury  retired  at  3:45  p.  m.,  and 
the  court,  upon  adjournment  at  six  o'clock,  instructed  the 
officer  that  if  they  did  not  agree  by  eleven  o'clock  he  might 
discharge  them.  At  11:30  the  jury  told  the  officer  that  there 
was  no  prospect  of  an  agreement,  and  he  permitted  them  to 
separate.  All  these  things  were  done  without  the  knowledge 
or  consent  of  the  defendant.     The  next  day  the  court  made  an 

1.  People  v.Smalling,  94  Cal.  112  (29        3.  State  v.  Shuchardt,  18  Neb.  454 
Pac.  R.421).  (25  N.  W.  R.  722). 

2.  People  v.  James,  97  Cal.  400  (32 
Pac.  R.  317). 
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entry  that  the  jury  "  after  mature  deliberation  declare  that  they 
can  not  agree  upon  a  verdict  in  this  action,  wherefore  it  is  or- 
dered that  said  jurors  be  discharged  from  the  further  consider- 
ation of  this  case,"  to  all  of  which  the  defendant  excepted.  A 
statute  provided  that  the  jury  might  be  discharged  "  after  they 
have  been  kept  so  long  together  that  there  is  no  probability  of 
agreeing,"  and  that  the  court  should,  upon  directing  the  dis- 
charge "  order  that  the  reasons  for  such  discharge  shall  be  en- 
tered upon  the  journal."  Under  this  statute  and  the  proceed- 
ings had,  it  was  decided  that  the  discharge  of  the  jury  barred 
further  proceedings.1  The  same  ruling  was  made  in  North 
Carolina,  in  a  similar  case,  namely:  The  jury  retired  to  de- 
liberate on  a  murder  case  and  the  judge  went  to  another  town. 
After  four  days'  deliberation,  they  were  unable  to  agree,  and 
the  clerk  wired  the  facts  to  the  judge,  who  ordered  their  dis- 
charge by  wire,  which  was  done.2  A  late  case  in  Alabama 
holds  that  if  the  clerk  receives  a  verdict  of  conviction  in  the 
absence  of  the  judge,  and  without  consent,  and  discharges  the 
jury,  that  operates  as  an  acquittal.8 

§  652.  Jury  discharged — Juror  biased. — After  a  criminal 
trial  has  begun,  if  it  is  then  discovered  that  a  juror  was  not 
free  from  bias  when  impaneled,  or  has  since  become  biased  by 
outside  influence,  the  jury  may  be  discharged  over  the  objec- 
tion of  the  defendant,  and  another  trial  may  be  had.4 

1.  Hines  v.  State,  24  O.  St.  134.  giving  any  verdict  upon  the  indict- 

2.  State  v.  Jefferson,  66  N.  C.  309.  ment.    The  court,   speaking  by  Mr. 

3.  Jones  v.  State,  97  Ala.  77  (12  S.  R.  Justice  Story,  said:  'We  are  of  opin- 
274) .  ion  that  the  facts  constitute  no  legal 

4.  Simmons  v.  United  States,  142  U.  bar  to  a  future  trial.  The  prisoner  has 
S.  148,  154  (12  S.  C.  R.  171).  The  court  not  been  convicted  nor  acquitted,  and 
said:  "The  general  rule  of  law  upon  may  again  be  put  upon  his  defense, 
the  power  of  the  court  to  discharge  We  think  that,  in  all  cases  of  this  na- 
the  jury  in  a  criminal  case  before  ver-  ture,  the  law  has  invested  courts  of 
diet  was  laid  down  by  this  court,  more  justice  with  the  authority  to  discharge 
than  sixty  years  ago,  in  a  case  pre-  a  jury  from  giving  any  verdict  when- 
senting  the  question  whether  one  ever,  in  their  opinion,  taking  all  the 
charged  with  a  capital  crime  was  en-  circumstances  into  consideration, 
titled  to  be  released  because  the  jury,  there  is  a  manifest  necessity  for  the 
being  unable  to  agree,  had  been  dis-  act,  or  the  ends  of  public  justice  would 
charged,   without  his  consent,   from  otherwise  be  defeated.    They  are  to 
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Corrupt. — So,  after  the  jury  were  so  far  impaneled  in  a 
murder  case  that  jeopardy  attached,  one  of  the  jurors  made  it 
known  that  he  would  not  convict  on  circumstantial  evidence. 
Thereupon   the  court,   over  the  objection  of   defendant,  dis- 


exercise  a  sound  discretion  on  the 
subject ;  and  it  is  impossible  to  define 
all  the  circumstances  which  would 
render  it  proper  to  interfere.  To  be 
sure,  the  power  ought  to  be  used  with 
the  greatest  caution,  under  urgent  cir- 
cumstances, and  for  very  plain  and 
obvious  causes ;  and  in  capital  cases, 
especially,  courts  should  be  extremely 
careful  how  they  interfere  with  any 
of  the  chances  of  life  in  favor  of  the 
prisoner.  But,  after  all,  they  have 
the  right  to  order  the  discharge ;  and 
the  security  which  the  public  have 
for  the  faithful,  sound  and  conscien- 
tious exercise  of  this  discretion  rests, 
in  this,  as  in  other  cases,  upon  the  re- 
sponsibility of  the  judges,  under  their 
oaths  of  office.'  U.  S.  v.  Perez,  9 
Wheat.  579.  A  recent  decision  of  the 
court  of  queen's  bench,  made  upon  a 
full  review  of  the  English  authorities, 
and  affirmed  in  the  exchequer  cham- 
ber, is  to  the  same  effect.  Winsor  v. 
Queen,  L.  R.  1  Q.  B.  289,  390  (6  Best 
&  S.  143,  and  7  Best  &  S.  490) .  There 
can  be  no  condition  of  things  in  which 
the  necessity  for  the  exercise  of  this 
power  is  more  manifest,  in  order  to 
prevent  the  defeat  of  the  ends  of  pub- 
lic justice,  than  when  it  was  made  to 
appear  to  the  court  that,  either  by 
reason  of  facts  existing  when  the  ju- 
rors were  sworn,  but  not  then  dis- 
closed nor  known  to  the  court,  or  by 
reason  of  outside  influences  brought 
to  bear  on  the  jury  pending  the  trial, 
the  jurors,  or  any  of  them,  are  subject 
to  such  bias  or  prejudice  as  not  to  stand 
impartial  between  the  government  and 
the  accused.  As  was  well  said  by  Mr. 
Justice  Curtis  in  a  case  verv  like  that 


now  before  us :  'It  is  an  entire  mis- 
take to  confound  this  discretionary 
authority  of  the  court  to  protect  one 
part  of  the  tribunal  from  corruption 
or  prejudice,  with  the  right  of  chal- 
lenge allowed  to  a  party ;  and  it  is,  at 
least,  equally  a  mistake  to  suppose 
that,  in  a  court  of  justice,  either  party 
can  have  a  vested  right  to  a  corrupt  or 
prejudiced  juror,  who  is  not  fit  to  sit 
in  judgment  in  the  case.'  IT.  S.  v. 
Morris,  1  Curt.  23,  37.  Pending  the 
first  trial  of  the  present  case,  there 
was  brought  to  the  notice  of  the  coun- 
sel on  both  sides,  and  of  the  court, 
evidence  on  oath  tending  to  show  that 
one  of  the  jurors  had  sworn  falsely  on 
his  voir  dire  that  he  had  no  acquaint- 
ance with  the  defendant ;  and  it  was 
undisputed  that  a  letter,  since  written 
and  published  in  the  newspapers  by 
the  defendant's  counsel,  commenting 
upon  that  evidence,  had  been  read  by 
that  juror  and  by  others  of  the  jury. 
It  needs  no  argument  to  prove  that  the 
judge,  upon  receiving  that  informa- 
tion, was  fully  justified  in  concluding 
that  that  publication,  under  the  pecu- 
liar circumstances  attending  it,  made 
it  impossible  for  the  jury  to  act  with 
independence  and  freedom  on  the  part 
of  each  juror  requisite  to  a  fair  trial 
of  the  issue  between  the  parties.  The 
judge  having  come  to  that  conclusion, 
it  was  clearly  within  his  authority  to 
order  the  jury  to  be  discharged,  and 
to  put  the  defendant  on  trial  by  an- 
other jury;  and  he  was  not  thereby 
twice  put  in  jeopardy,  within  the 
meaning  of  the  fifth  amendment  to  the 
constitution  of  the  United  States." 
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charged  him  and  a  new  juror  was  impaneled  in  his  place.  It 
was  held  that  defendant  could  be  tried  before  the  new  jury, 
as  the  discharge  of  the  juror  was  a  matter  of  necessity.1  The 
jury  were  impaneled  to  try  a  person  for  murder,  each  one 
having  answered  that  he  had  no  conscientious  scruples  against 
capital  punishment  in  a  proper  case,  and  they  were  placed  in 
the  custody  of  the  sheriff  until  the  next  morning.  The  prose- 
cuting attorney,  before  any  evidence  was  given,  having  filed 
affidavits  showing  to  the  satisfaction  of  the  court  that  one  of 
the  jurors  had  sworn  falsely  in  respect  to  the  matter  above  men- 
tioned, it  was  held  that  the  court  might  discharge  him  and 
that  a  new  juror  could  be  selected,  and  the  trial  proceed.2 

Fraudulent. — Two  persons,  on  a  false  oath  of  indifference, 
and  for  the  purpose  of  procuring  an  acquittal  on  a  trial  for 
murder,  having  remained  on  the  jury  until  after  they  were  im- 
paneled and  sworn,  it  was  decided  that  the  court  might  then, 
upon  the  discovery  of  those  facts,  discharge  the  panel  and  pro- 
ceed anew,  even  though  the  defendant  did  not  connive  at 
such  conduct.3  Of  course  the  same  rule  holds  good,  if  the  de- 
fendant instigates  such  conduct.4 

Interested. — After  the  trial  of  several  persons  jointly  for 
an  assault  and  battery  had  begun,  it  being  discovered  that  one 
of  the  jurors  was  surety  for  one  of  the  defendants  upon  his 
recognizance,  the  discharge  of  the  jury  over  the  objection  of 
the  defendants  is  no  bar  to  a  new  trial,  because  the  juror 
was  interested  in  procuring  an  acquittal.5 

Tampered  with. — The  officer  in  charge  of  the  jury  in  a 
prosecution  for  arson,  having  told  them  things  that  the  prose- 
cuting witness  had  said  out  of  court,  and  that  he  was  "a  mean 
man  and  a  rascal,"  although  the  jurors  said  that  their  minds 
were  not  influenced  by  what  he  said,  the  court  was  held  to  be 

1.  State  v.  Pritchard,  16  Nev.  101,     (45  Am.  R.  700) ;  State  «.  Washington, 
106.  90  N.  C.  664. 

2.  State  v.  Nash,  46  La.  Ann.  194        4.  State  v.  Bell,  81  N.  C.  591. 

(14  S.  R.  607).  5.  Com.  v.  McCormick,  130  Mass.  61 

3.  State  v.  Washington,  89  N.  C.  535     (39  Am.  R.  423) . 
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justified  in  discharging  the  panel,  although  the  defendant  had 
no  part  in  it,  and  it  was  ruled  that  he  could  be  tried  anew.1 

§  653.  Jury  discharged — Juror  ill. — The  discharge  of  the 
jury  because  one  of  their  number  is  too  sick  to  proceed  is  no 
bar  to  another  trial.8  But  in  a  capital  case  in  Pennsylvania, 
one  of  the  jurors  having  become  ill  from  hunger  and  unable  to 
deliberate  longer  without  refreshments,  which  the  defendant 
consented  he  should  have,  the  refusal  by  the  court  to  allow 
him  to  have  the  refreshments  and  the  discharge  of  the  jury, 
precluded  a  new  trial.8  A  jury  were  impaneled  in  a  criminal 
case  in  Indiana,  and  before  any  other  step  was  taken,  the  court 
adjourned  until  the  next  morning,  when,  after  hearing  the  tes- 
timony of  a  juror  and  his  physician  that  he  was  too  sick  to 
serve,  the  jury  were  discharged.  This  did  not  bar  a  new  trial.4 
But  in  a  murder  case  in  that  state,  after  the  trial  had  pro- 
gressed for  one  day,  one  of  the  jurors  informed  the  court  "that 
I  one  of  his  teeth  had  been  broken  off  some  twelve  days  previous 
to  that  time,  and  that  it  gave  him  much  pain;  that  he  had 
taken  the  neuralgia  in  his  face;  that  it  was  much  swollen;  that 
he  had  been  under  medical  treatment  therefor,  but,  in  conse- 
quence of  his  being  confined  on  the  jury,  he  had  not  slept 
three  hours  since  the  trial  commenced  [being  the  night  before] ; 
was  in  much  pain,  and  believed  he  could  not  longer  remain  on 
the  jury  without  serious  and  permanent  injury  to  his  health." 
The  defendant  then  offered  to  consent  to  a  release  of  the  jury, 
from  confinement,  and  to  their  separation  during  their  delibera- 
tions, so  that  the  juror  could  receive  treatment  for  his  tooth,  as 
if  he  were  not  on  the  jury,  but  insisted  upon  a  verdict  before 
they  should  be  discharged.  A  discharge  of  the  jury  with- 
out hearing  further  from  the  sick  juror,  who  did  not  make  his 
original  statement  under  oath,  and  without  hearing  any  medi- 
cal testimony,  prevented  a  new  trial.5 

Juror's  mother  dies. — If  the  mother  of  one  of  the  jurors 

1.  State  v.  Wiseman,  68  N.  C.  203.  3.  Com.  v.  Clue,  3  Rawle  498. 

2.  People  v.  Ross,  85  Cal.  383  (24        4.  Doles  v.  State,  97  Ind.  555,  557. 
Pac.  R.  789) ;  State  v.  Emery,  59  Vt.        5.  Rulo  v.  State,  19  Ind.  298. 

84  (7  Atl.  R.  129). 
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dies  during  a  trial  for  murder,  the  panel  may  be  discharged 
and  a  new  trial  had.  The  court  said:  "What  would  be 
thought  at  this  day  of  a  judge  who  would  inform  a  juror  that 
his  wife  or  mother  had  just  died,  but  that,  in  consequence  of 
the  duty  imposed  upon  him  to  try  a  person  for  a  criminal  of- 
fense, he  could  not  be  excused,  and  must  put  aside  his  grief, 
and  give  his  whole  attention  to  the  discharge  of  his  duties? 
We  are  satisfied  that  the  judge  had  the  power  to  discharge  the 
juror  and  declare  a  mistrial,  and  that  the  plea  of  former  jeop- 
ardy was  properly  overruled."1  Mr.  Chief  Justice  Bleckley  dis- 
sented, being  of  the  opinion  that  the  duty  the  juror  owed  to 
the  defendant  was  paramount  to  that  which  he  owed  to  his 
dead  mother.  But  how  a  juror  could  be  in  a  proper  frame  of 
mind  to  do  his  duty  to  the  defendant  under  such  circumstances, 
I  can  not  conceive.  If  one  were  so  stolid  that  the  death  of  his 
mother  would  not  unfit  him  to  act  with  the  calm  deliberation 
expected  of  a  juror,  it  seems  to  me  he  would  not  be  fit  to  sit 
at  all. 

Statutes. — An  Alabama  statute  provides  that,  if  a  juror  be- 
comes sick,  the  court  may  discharge  him  and  summon  another 
in  his  place,  and  commence  the  trial  anew;  but  the  refusal  of 
the  court  in  such  a  case  to  summon  another  juror  on  a  crim- 
inal trial,  and  the  discharge  of  the  jury,  is  no  bar  to  a  new 
prosecution.2  The  California  and  North  Dakota  statutes  read: 
"  If,  before  the  conclusion  of  a  trial,  a  juror  becomes  sick,  so 
as  to  be  unable  to  perform  his  duty,  the  court  may  order  him 
to  be  discharged.  In  that  case  a  new  juror  may  be  sworn,  and 
the  trial  begin  anew,  or  the  jury  may  be  discharged,  and  a  new 
jury  then  or  afterwards  impaneled."3 

§  654.  Jury  discharged — Juror  incompetent. — While  a  jury 
were  deliberating  upon  a  charge  of  larceny,  they  discovered 
that  one  of  them  was  not  a  resident  of  the  county,  and  there- 
upon, without  the  knowledge  of  the  court,  counsel  or  defend- 

1.  Stocks  v.  State,  91  Ga.  831  (18  S.        3.  States.  Hazledakl,  2  N.  Dak.  521 
R.  847)— Bleckley,  C.  J.,  dissenting.       (52  N.  W.  R.  315). 

2.  Mixon  v.   State,  55  Ala.  129,  131 
(28  Am.  11.  695). 
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ant,  they  dispersed,  and  the  court  made  no  effort  to  re-assemble 
them.  This  barred  further  proceedings,  and  entitled  the 
defendant  to  a  release  upon  habeas  corpus.1  So,  after  the 
jury  were  impaneled,  one  of  the  jurors  having  informed  the 
court  that,  by  inadvertence,  he  had  not  correctly  answered  a 
question,  and  that  he  was  neither  a  freeholder  nor  householder 
— which  rendered  him  incompetent — and  the  court  having  in- 
quired of  the  defendant  if  he  objected,  to  which  his  counsel  an- 
swered "We  decline  to  change  the  jury,"  their  discharge  by 
the  court  of  its  own  motion,  barred  further  proceedings.2  In  a 
case  of  forgery,  the  record  showed  the  retirement  of  the  jury, 
and  then  read:  "And  after  the  jury  having  retired  the  court 
received  the  following  note:  'Hon.  Judge  Flinn,  we  can  not 
agree  on  our  verdict.  One  of  our  jurors  is  not  a  naturalized 
citizen.  We  want  your  opinion  to  see  if  we  can't  be  dis- 
charged.' And  the  jury  aforesaid  being  brought  into  court, 
court  ordered  said  jurors  to  be  discharged  from  the  further  con- 
sideration of  this  cause."  This  was  held  to  preclude  further 
prosecution.3 

Grand  juror. — If  it  is  discovered  after  the  impaneling  of 
the  jury  that  one  of  them  was  a  member  of  the  grand  jury 
which  found  the  indictment,  his  discharge  without  the  con- 
sent of  the  defendant,4  or  the  discharge  of  the  entire  jury  over 
his  objection,5  prevents  further  proceedings.  But  in  such  a 
case,  if  the  defendant  objects  to  proceeding,  and  the  court  dis- 
charges the  juror,  it  is  no  bar  to  further  prosecution,  because 
the  objection  of  the  defendant  is  a  consent  to  the  discharge.6 

§  655.   Jury  discharged — Record  confuses    two  cases. — A 

person  being  indicted  for  the  murder  of  A,  and  also  for  the 
murder  of  B,  and  being  put  on  trial  for  murdering  A,  and  af- 
terwards, by  mistake,  the  indictment  for  murdering  B  having 
been  substituted,  upon  which  a  verdict  was  returned  and  the 

1.  Maden  v.  Emmons  83  Ind.  331.  On  the  first  .appeal  the  court  held  that 

2.  Adams  v.  State,  99  Ind.  244.  the  discharge  was  ground  for  a  new 

3.  Poage  v.  State,  3  O.  St.  229,  238.  trial,  but  no  bar  to  further  prosecu- 

4.  Whitmore  v.  State,  43  Ark.  271.  tion.     O'Brian  v.  Com.,  6  Bush    (69 

5.  O'Brian  v.  Com.,  9  Bush  (72  Ky.)  Ky.)  563. 

333  (15  Am.  R.  715;  1  Am.  Cr.  R.  520).        6.  Stewart  v.  State,  15  O.  St.  155. 
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jury  discharged,  this  prevented  a  new  trial  for  the  murder 
of  A.1 

Separation  by  consent. — A  jury  were  impaneled  about  8 
p.  m.  to  try  a  person  for  murder.  By  agreement  of  counsel  on 
both  sides,  and  before  any  other  step  was  taken,  the  jurors 
were  allowed  to  separate  until  the  next  morning,  at  which  time 
the  court  discharged  them,  on  its  own  motion,  upon  the  ground 
that  their  separation  was  illegal.  This  was  decided  to  be  a 
bar  to  further  proceedings.2 

Separation  without  consent. — On  a  trial  for  an  assault  and 
battery,  the  jury  withdrew  to  consider  of  their  verdict,  and, 
being  unable  to  agree,  one  of  them,  without  permission,  left 
and  went  home.  The  discharge  of  the  others,  without  the  con- 
sent of  the  defendant,  was  decided  to  be  no  bar  to  a  new  prose- 
cution.3 

§  656.  Jury  discharged — Sworn  irregularly. — A  defendant 
pleaded  the  general  issue  and  former  conviction,  and  a  jury 
were  impaneled  and  sworn.  A  demurrer  was  then  filed  to  the 
plea  of  former  conviction,  and  overruled,  and  the  state  replied 
and  the  defendant  rejoined,  to  which  the  state  demurred;  then 
the  defendant  withdrew  the  rejoinder,  and  took  issue  on  the 
replication .  At  this  stage  of  the  case,  the  state  was  granted  a 
continuance  for  the  want  of  testimony  relating  to  the  issue  last 
joined,  and  the  jury,  over  the  objection  of  the  defendant  were 
discharged.  This  was  decided  to  be  no  bar  to  another  trial, 
because  it  was  irregular  to  swear  the  jury  on  both  issues  at  once, 
and  that  the  only  thing  to  do  was  to  discharge  them.4  In 
South  Carolina,  no  irregularity  in  impaneling  a  jury,  unless 
there  is  an  acquittal,  constitutes  jeopardy.5 

§  657.   Jury  discharged — Time  of  deliberation,  length  of — 

Generally. — If  the  jury,  after  deliberating  a  reasonable  time, 

1.  Teat  v.  State,  53  Miss.  439,  453.  3.  State  v.  Hall,  9  N.  J.  Law  (4  Hal- 

2.  Hilanda  v.  Com.,  Ill  Pa.  St.  1  (2    sted)  256. 

Atl.  R.  70;  56  Am.  R.  235)— Gordon,        4.  State  v.  Nelson,  7  Ala.  610,  613. 
J.,  dissenting.  5.  State  v.  Briggs,  27  S.  C.  80  (2  S. 

E.  R.  S54). 
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are  unable  to  agree  upon  a  verdict,  their  discharge,  without  the 
defendant's  consent  or  over  his  objection,  will  not  bar  a  new 
trial.1  And  the  same  results  follow  from  a  discharge  five 
minutes  before  the  close  of  the  term  of  court.2 

Xew  trial  barred. — In  the  following  cases  it  was  held  that 
the  discharge  of  the  jury  was  too  soon  and  that  a  new  trial 
could  not  be  had,  namely:  In  a  case  of  burglary,  after  twenty- 
two  hours,  because  they  thought  they  could  not  possibly  agree;3 
and  in  grand  larceny,  after  deliberating  from  evening  until  one 
o'clock  the  next  afternoon,  upon  their  mere  report  that  they 
could  not  agree;4  in  murder,  after  three  and  one-half  hours;5  or 
after  nineteen  and  one-half  hours,  upon  their  statement  that  it 
would  be  impossible  for  them  to  agree;6  or  after  twenty  hours 
without  any  special  necessity;7  or  after  twenty-three  and  one- 
half  hours;8  or  after  thirty-six  hours,  upon  their  report  that 
they  could  not  "by  any  reasonable  probability  agree  upon  a 
verdict;"9  or  after  four'  days,  when  the  court  sent  the  sheriff  to 
ask  them  if  they  had  agreed,  to  which  they  answered  that  they 
"had  not  and  could  not,"  upon  which  the  court  was  adjourned 
for  the  term.10  So,  in  a  late  Pennsylvania  murder  trial,  after 
the  jury  had  deliberated  four  days  and  repeatedly  reported  that 
they  could  not  agree,  and  it  being  the  last  day  of  the  term,  the 
court  made  an  entry  that  it  was  satisfied  that  it  was  "useless  to 
detain  the  jury  longer,"  and  discharged  them  over  the  defend- 
ant's objection.  As  the  term  might  have  been  continued,  it 
was  held  that  the  discharge  was  not  "absolutely  necessary,' ' 
and  that  therefore  it  barred  a  new  trial.11  It  would  seem  as  if 
nothing  short  of  the  death  of  a  juror  would  warrant  their  dis- 
charge in  that  state.  I  think  the  case  is  unsound.  The  trial 
courts  ought  to  be  given  some  discretion,  even  in  criminal 
cases. 

1.  State,  ex  rel.  Battle,  7  Ala.  259;  7.  Conklin  v.  State,  25  Neb.  784  (41 
Hurley  v.  State,   6  O.  399;  State  v.    N.  "W.  B.  788) . 

Crane,  4  Wis.  400,  405.  8.  State  v.  Alman,  64  N.  C.  364. 

2.  Josephine  v.  State,  39  Miss.  613.  9.  Ned  v.  State,  7  Porter  (Ala.)  187, 

3.  Ex  parte  Vincent,  43  Ala.  402.  214. 

4.  Reese  v.  State,  8  Ind.  416.  10.  People  v.  Cage,  48  Cal.  323— two 

5.  Whitten  v.  State,  61  Miss.  717.  judges  dissenting. 

6.  Mahala  v.  State,  10  Yerger  (18  11.  Com.  v.  Fitzpatrick,  121  Pa.  St. 
Tenn.)  531.  109  (15  Atl.  R.  466). 
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§  658.  Jury  discharged — Time  of  deliberation,  length  ol — 
New  trial  not  barred. — It  was  decided  in  the  following  cases 
that  the  jury  had  deliberated  a  reasonable  length  of  time,  and 
that  their  discharge  did  not  prevent  a  new  trial:  On  a  trial  of 
abortion,  after  a  deliberation  of  four  days  and  a  report  that  they 
never  could  agree;1  in  embezzlement,  after  forty-six  hours;2  in 
grand  larceny  after  an  hour  and  a  half;3  or  three  days,4  and  a 
report  that  there  was  no  probability  of  agreeing;  in  malicious 
trespass,  after  eighteen  hours;5  in  manslaughter,  after  seven- 
teen hours  upon  a  report,  made  within  a  half  an  hour  of  the 
time  when  the  session  must  close,  that  there  was  no  probability 
of  an  agreement;6  in  murder,  after  sixteen  hours;7  or  after 
twenty-three  hours  and  a  report  of  their  inability  to  agree;8  or 
when  there  had  been  a  deliberation  of  four  days  on  the  first 
trial  and  of  one  day  on  the  second;9  or  of  twenty-nine  hours;10 
-or  of  thirty-two  hours  and  a  statement  that  there  was  no  prob- 
ability of  an  agreement;11  or  of  two  nights  and  one  and  one- 
quarter  days;12  or  of  forty  hours,13  or  forty-two  hours,14  upon 
their  report  that  they  could  not  agree;  or  of  six  days;15  or  nine 
•days;16  in  petit  larceny,  before  a  justice  of  the  peace,  for  stealing 
goods  of  the  value  of  three  dollars,  after  fifteen  minutes  upon 
their  report  that  they  disagreed;17  in  a  small  misdemeanor,  be- 
fore a  justice  of  the  peace,  after  three  hours,  when  he  was  "sat- 
isfied that  they  could  not  agree;"18    in  a  misdemeanor  after 

1.  State  v.  Pool,  4  Lea  (72  Tenn.)         11.  Dictum  in  State  v. Wilson,  50  Ind. 
363.  487. 

2.  Brady  v.  State,  21  Tex.  App.  659        12.  Lester  v.  State,  33  Ga.  329. 

(1  S.  W.  R.  462).  13.  Logan  v.  United  States,  144  U. 

3.  Lovett  v.  State,  80  Ga.  255  (4   S.     S.  263,  277. 

E.  R.  912).  14.  Helm  v.  State,  67  Miss.  562  (7  S. 

4.  State  v.  Nelson,  26  Ind.  366.  R.  487). 

5.  Shaffer  v.  State,  27  Ind.  131.  15.  State  v.  Honeycutt,  74  N.  C.  391. 

6.  People  v.  Goodwin,  18  Johns.  187        16.  State  v.  Carland,  90  N.  C.  668, 
(1  Wheeler's  Cr.  Cases  470).  671. 

7.  Com.  v.   Purchase,   2    Pick.  (19        17.  People  v.  Pline,  61  Mich.  247  (28 
Mass.)  521  (13  Am.  D.  452).  N.  W.  R.  83). 

8.  Dobbins  v.  State,  14  O.  St.  493,        18.  Fowler  v.   State,   85    Ind.   538; 
499.  State  v.  Leach,  120  Ind.  124  (22  N.  E. 

9.  State  v.  Copeland,  65  Mo.  497.  R.  111). 
10.  Barrett  v.  State,  35  Ala.  406, 413. 
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several  days;1  in  perjury  after  two  days;2  in  rape  after  nine- 
teen hours  upon  a  report  that  there  was  no  possibility  of  agree- 
ing;3 in  robbery  after  sixteen  hours;4  or  after  a  part  of  a  day 
and  a  whole  night  and  a  report  that  it  was  not  probable  that 
they  ever  could  agree.5  The  Florida  statute  authorizes  the 
jury,  ' ' after  due  and  thorough  deliberation  upon  any  cause," 
to  return  into  court  on  their  own  motion  without  an  agree- 
ment, when  the  court  may  explain  to  them  anew  the  law,  and 
may  send  them  out  again  for  further  deliberation.  But  if  they 
return  a  second  time  without  agreeing,  the  court  can  not  send 
them  out  again  except  by  their  consent,  and  a  discharge  does 
not  bar  a  new  trial.6  A  ATirginia  statute  having  enacted  that 
"  in  any  criminal  case,  the  court  may  discharge  the  jury  when 
it  appears  that  they  can  not  agree  in  a  verdict,  or  that  there 
is  a  manifest  necessity  for  such  discharge,"  it  was  held  that  a 
discharge  of  the  jury  after  they  had  deliberated  four  hours  on 
a  case  of  robbery,  because  they  could  not  agree,  was  no  bar  to 
a  new  trial.7  In  a  late  case  of  grand  larceny  in  Oregon,  the 
jury,  after  deliberating  eight  hours,  came  into  court  and  re- 
ported that  they  could  not  agree,  and  thereupon  the  court  made 
an  entry  that  it  "satisfactorily  appeared"  that  there  was  no 
probability  of  an  agreement,  and  discharged  them.  Upon  a 
new  trial,  the  defendant  insisted  upon  the  former  trial  as  a  bar, 
but  the  court  said: 8  "The  right  of  a  trial  court,  as  a  matter 
of  law,  to  discharge  a  jury,  is  conceded  whenever  it  is  found 
impossible  for  them  to  agree  upon  a  verdict;  and  whether  it  is 
possible  to  agree  is  necessarily  a  question  of  fact,  or  of  mixed 
law  and  fact,  to  be  determined  by  that  court  from  the  facts  and 
circumstances  of  the  particular  case;  and,  when  so  determined, 
it  is,  in  our  opinion,  conclusive.  If  not,  how  is  it  to  be  re- 
viewed?    Certainly  not  by  this  court  on  appeal,  for  we  have 

1.  State   ^.Woodruff,  2    Day  (Ct.)  6.  Adams  v.  State,  34  Fla.  185  (15  S. 
504.  R.  905). 

2.  Smith  v.  State,  22  Tex.  App.  196  7.  Jones  v.  Com.,  86  Va.  740  (10  S. 
(2S.  W.  R.  542).  E.  R.  1004). 

3.  State  v.  Walker,  26  Ind.  346,  354.  8.  State   v.    Reinhart,  —  Oregon  — 

4.  Williford  v.  State,  23  Ga.  1.  (3S  Pac.  R.  822,  825). 

5.  Com.  v.  Bowden,  9  Mass.  494. 
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no  authority  to  review  the  findings  of  fact  of  a  trial  court  in  a 
criminal  action.  And  it  would,  indeed,  be  an  anomalous  and 
unheard-of  proceeding  to  submit  the  question  to  a  jury  on  the 
plea  of  former  jeopardy,  and  allow  them  to  determine  whether 
the  court  was  mistaken  in  its  findings  upon  the  subject.  The 
question  is  exclusively  for  the  trial  court;  and  when  it  dis- 
charges a  jury,  because  it  is  satisfied  they  can  not  agree,  and 
directs  an  entry  to  that  effect  to  be  made  in  the  journal,  no 
question  can  be  made  of  the  right  to  try  the  defendant  again 
for  the  same  offense.  It  is  a  power  that,  of  course,  ought  to 
be,  and  we  believe  is,  used  by  trial  courts  with  extreme  cau- 
tion, and  only  in  cases  of  necessity,  but  it  is  a  power  which 
they  have  a  right  to  exercise,  and  one  which,  in  our  opinion, 
is  essential  for  the  convenient  working  of  the  administration 
of  justice.  The  security  of  the  public  and  of  a  defendant 
against  its  abuse,  lies  in  the  honesty  and  integrity  of  those  to 
whom  it  has  been  committed.  In  this  case  the  record  shows 
the  jury  were  discharged,  because  '  it  satisfactorily  appeared  to 
the  court  that  there  was  no  probability  of  an  agreement '  after 
they  had  been  out  about  eight  hours,  'being  such  a  period  as 
the  court  deemed  proper;'  and  therefore  under  the  law,  as  we 
understand  it,  that  discharge  is  not  a  bar  to  a  further  prosecu- 
tion for  the  same  offense,  either  on  the  same  or  another  indict- 
ment. ' ' 

§  659.  Sentence,  illegal. — A  prisoner,  against  whom  a 
wrong  judgment  is  pronounced  upon  a  regular  trial  and  con- 
viction, can  not  be  subjected  to  another  trial ;  and  upon  a  re- 
versal, if  there  is  no  means  of  ordering  a  proper  judgment,  he 
must  be  discharged.1 

§  660.  Verdict,  defective. — If  the  verdict  is  so  defective  that 
no  judgment  can  be  pronounced  upon  it,  it  is  held  in  Virginia 
that  the  defendant  may  be  retried.2     In  accord   with  this  are 

1.  Shepherd  v.  People,  25  N.  Y.  406.  State,  83  Ala.  96  (3  S.  R.  600).    The 

2.  Com.  v.  Hatton,  3  Grattan  (44  court  said:  "  We  may  go  farther  and 
Va.)  623.  Accord,  State  v.  Oliver,  39  say  that  if  this  verdict  be  conceded  to 
La.  Ann.  470  (2  S.  R.  194)  ;  Gunter  v.  be  irregular,— so  irregular  that  a  judg- 
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cases  in  Alabama,  California,  Florida,  Illinois,  Iowa,  Louisi- 
ana, New  York  and  Texas,  and  opposed  are  two  cases  in  Mis- 
souri.    Thus,  if  no  sentence  can  be  given  upon  a  verdict  be- 


rnent  of  conviction  rendered  on  it  by 
the  court  was  erroneous  and  reversi- 
ble,— it  by  no  means  follows  that  the 
discharge  of  the  jury  after  the  rendi- 
tion of  such  a  verdict  would  operate 
as  an  acquittal  of  the  defendant.  Even 
in  this  aspect  of  the  case  it  would  be 
the  duty  of  this  court  to  reverse  the 
judgment,  and  remand  the  cause  for 
a  new  trial.  The  question  is  an  im- 
portant one,  and  if  the  practice  in 
such  cases  has  not  heretofore  been 
clearly  understood,  we  desire  that  it 
shall  be  in  the  future.  The  settled 
rule  of  this  court  has.  been  not  to  per- 
mit a  judgment  or  conviction  based 
on  an  irregular  verdict  to  operate  as 
an  acquittal,  either  before  or  after  re- 
versal on  appeal;  and  a  new  trial, 
after  remandment  of  the  cause,  is  no 
infringement  of  that  clause  of  our 
constitution  which  declares  that  '  no 
person  shall,  for  the  same  offense,  be 
twice  put  in  jeopardy  of  life  or  limb.' 
The  appellant's  counsel  contend  for 
the  proposition  that  the  discharge  of 
a  jury,  without  the  consent  of  the  de- 
fendant, or  without  legal  necessity, 
before  the  rendition  of  a  verdict  upon 
which  the  court  may  legally  pro- 
nounce judgment, — by  which  we  un- 
derstand any  verdict  so  irregular  or 
defective  as  to  necessitate  a  reversal, 
— must,  in  effect,  operate  as  an  ac- 
quittal, so  that  the  defendant  can,  in 
no  event,  be  put  on  trial  a  second  time 
for  the  same  offense.  It  is  admitted 
that  Dover  v.  State,  75  Ala.  40, — de- 
cided by  this  court  as  late  as  1883, — is 
directly  opposed  to  this  view.  In 
that  case  the  verdict  of  the  jury  found 
the  defendant  guilty  of  murder,  as 
charged  in  the  indictment,  and  as- 
sessed his  punishment    at  imprison- 


ment for  life  in  the  penitentiary.  The 
verdict  was  fatally  defective  in  failing 
to  find  the  degree  of  homicide,  as  ex- 
pressly required  by  the  statute,  and 
the  circuit  court  passed  sentence  on 
the  defendant  in  accordance  with  the 
verdict.  The  case  was  brought  to  this 
court  both  by  appeal  and  on  applica- 
tion for  the  prisoner's  discharge  on 
writ  of  habeas  corpus,  just  as  in  the 
case  now  under  consideration.  The 
arguments  made  in  that  case  were,  in 
substance,  those  now  made  in  this, 
and  each  contention  was  decided 
against  the  prisoner.  The  judgment 
was  reversed,  and  the  cause  remanded 
for  a  new  trial,  this  court  refusing  to 
discharge  the  petitioner.  The  princi- 
ples settled  in  Dover's  Case  are  fully 
supported  by  the  uniform  practice 
and  the  decisions  in  this  court  extend- 
ing back  for  the  past  forty  years.  The 
precise  question  arose  in  Cobia  v. 
State,  16  Ala.  781,  decided  in  1849. 
The  defendant  was  there  convicted  of 
murder,  the  verdict  of  the  jury  being 
defective  in  failing  to  state  the  degree 
of  the  homicide — a  statutory  require- 
ment. The  judgment  of  conviction 
was  reversed  on  the  ground  that  the 
verdict,  being  defective,  did  not  war- 
rant the  sentence  pronounced  by  the 
court,  which  was  imprisonment  in  the 
penitentiary.  The  question  was  di- 
rectly presented  whether  the  prisoner 
should  be  discharged,  as  having  been 
once  in  jeopardy,  or  whether  he  could 
be  constitutionally  put  on  trial  again 
upon  reversal  of  the  judgment  of  con- 
viction. It  was  contended  that  he 
should  be  dischai'ged,  '  because  he  was 
regularly  put  upon  his  trial  upon  a 
sufficient  indictment,  and  the  evi- 
dence in  support  of  the  charge  sub- 
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cause  it  fails  to  find  the  age  of  the  defendant,1  or  finds  him 
guilty  of  a  battery  on  a  charge  of  an  assault  with  a  felonious 
intent;2  or  fails  to  find  the  degree  of  the  crime  in  burglary,3 
which  occasions  a  reversal ;  or  the  degree  of  murder,4  which 
causes  a  motion  in  arrest  of  judgment  to  be  sustained;  or  is 
not  in  proper  form,  for  which  a  new  trial  is  granted,5  the  de- 
fendant may  be  tried  anew.  Upon  a  trial  for  burglary,  if  the 
verdict  is  guilty  of  an  attempt  to  commit  larceny,  which  is  not 
responsive  because  larceny  is  not  included  in  burglary,  the  dis- 
charge of  the  jury  by  the  defendant's  consent  is  no  bar  to  a 
new  trial.6  So,  on  the  trial  of  a  conspiracy  to  defraud  a  bank, 
the  verdict  was  "that  there  was  an  agreement  between  Roe 
and  the  defendant  to  obtain  money  from  the  bank,  but  with 
intent  to  return  itaeain."  The  court  said  that  this  was  no  an- 


mitted  to  the  jury,  and  that  he  was 
therefore  in  jeopardy,'  within  the 
meaning  of  the  constitution.  The 
court,  after  due  deliberation,  refused  to 
sustain  this  view,  and  held  the  prisoner 
in  custody  for  another  trial.  The  true 
rule  was  held  to  be  that  the  discharge 
of  a  jury,  without  legal  necessity  or 
consent,  which  will  operate  as  an  ac- 
quittal, is  a  discharge  before  the  ren- 
dition of  the  verdict  by  the  jury ;  and 
that  a  discharge  after  a  defective  ver- 
dict, on  which  judgment  had  been 
erroneously  pronounced,  was  not  such 
jeopardy  as  would  prevent  the  de- 
fendant from  being  put  on  trial  again 
upon  reversal  of  the  judgment  on  ap- 
peal at  his  instance." 

1.  Lawrences.  People, 2 111.(1  Scam.) 
414 — verdict  set  aside  by  court  on  its 
own  motion. 

2.  People  v.  Helbing,  61  Cal.  620. 

3.  People  v.  Travers,  77  Cal.  176  (19 
Pac.  R.  268) .  The  court  said :  "  It  is 
true  that,  in  his  former  appeal  from 
the  judgement,  the  defendant  did  not 
ask  for  a  new  trial,  but  demanded  a 
reversal  of  the  judgment,  and  that  he 
be  discharged.     This  last  prayer  was 


denied  by  the  court,  and  a  new  trial 
ordered.  In  People  v.  Olwell,  28  Cal. 
456,  it  was  held  that  if  the  defendant 
in  a  criminal  case  is  convicted  and  ap- 
peals, and  the  judgment  is  reversed, 
the  appellate  court  may  order  a  new 
trial,  even  though  the  defendant  does 
not  move  for  one,  and  denies  the 
power  of  the  court  to  grant  it;  and 
in  such  a  case  he  can  not  success- 
fully set  up  the  former  conviction  in 
bar  of  another  trial.  People  v.  Bar- 
ric,  49  Cal.  342,  is  to  the  same  effect. 
When  the  defendant  appealed  from 
the  judgment,  and  procured  a  re- 
versal, one  of  the  effects  of  which  was 
the  ordering  of  a  new  trial,  the  judg- 
ment and  verdict  must  be  assumed  to 
be  set  aside  at  his  instance,  upon  the 
theory  that  he  who  procures  the  re- 
versal or  affirmance  of  a  judgment 
impliedly  assents  to  all  the  conse- 
quences which  legitimately  follow." 

4.  Lovett  v.  State,  33  Fla.  389  (14  S. 
E.  837) ;  Dubose  v.  State,  13  Tex.  App. 
418,  424. 

5.  Kendall  v.  State,  65  Ala.  492. 

6.  People  v.  Curtis,  76  Cal.  57  (17 
Par.  R.  941). 
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swer  to  the  substance  of  the  charge,  which  was  the  unlawful 
and  fraudulent  intent  to  procure  money  from  the  bank,  and 
that  a  venire  de  novo  was  proper.1  '  So  also,  if  the  verdict  is 
returned  and  recorded  in  the  French  language ; 2  or  finds  the 
accused  guilty  of  larceny  on  a  trial  for  breaking  and  entering 
a  dwelling  house  with  intent  to  steal ; 3  or  fails  to  fix  the  value 
of  the  property  stolen,4  a  new  trial  may  be  had.  If  a  person 
is  tried  for  shooting  another  with  intent  to  kill,  and  the  verdict 
is,  guilty  of  an  assault  with  a  dangerous  weapon,  a  crime  not 
included  in  the  charge  tried,  and  the  judgment  is  arrested  on 
the  defendant's  motion,  he  may  be  retried.3  And  if  a  person 
is  convicted  of  murder,  although  under  the  law  he  is  only 
guilty  of  manslaughter,  for  which  a  reversal  is  had,  he  may  be 
retried  for  manslaughter.6  The  reception  of  a  void  verdict, 
namely,  one  which  fixes  the  punishment  in  the  state  prison 
instead  of  the  county  jail,  and  the  discharge  of  the  jury,  does 
not  prevent  a  new  trial.7    If  the  jury  return  an  illegal  verdict, 


1.  People  v.  Olcott,  2  Johns.  Cases 
301,  311. 

2.  State  v.  Walters,  16  La.  Ann.  400. 

3.  Fisher  v.  State,  46  Ala.  717,  720. 

4.  State   v.  Eedman,  17  Iowa  329, 
335. 

5.  State  v.  Benjamin,  14  S.  R.  71. 


authorities  are  uniform,  so  far  as  we 
have  seen,  to  the  proposition  that 
the  reception  of  such  a  verdict  by 
the  trial  court,  and  the  discharge 
of  the  jury,  do  not  operate  as  an  ac- 
quittal; and  the  prisoner,  upon  the 
void  verdict  being  set   aside  or  ex- 


6.  Packer  v.  People,  8  Colo.  361  (8    punged,  or  judgment  thereon  arrested 

or  reversed,  may  be  tried  anew.  I 
Bish.  Cr.  Law,  §  998;  State  v.  Sutton, 
4  Gill  494;  Wright  v.  State,  5  Ind. 
527;  Gibson  v.  Com.,  2  Va.  Cas.  Ill ; 
Com.  v.  Smith,  2  Va.  Cas.  327;  Com. 
r.  Gibson,  2  Va.  Cas.  70;  State  v.  Val- 
entine, 6  Yerg.  533;  State  v.  Spurgin, 
1  McCord  252;  Com.  v.  Hatton,  3 
Gratt.  623 ;  State  v.  Eedman,  17  Iowa 
329  (per  Dillon,  J.) ;  State  v.  Walters, 
16  La.  Ann.  400 ;  Murphy  v.  State,  7 
Cold.  516 ;  Cobia  v.  State,  16  Ala.  781 ; 
Turner  v.  State,  40  Ala.  21 ;  Waller  v. 
State,  40  Ala.  325 ;  Allen  v.  State,  52 
Ala.  391 ;  Gunter  v.  State,  83  Ala.  96 
(3  S.  R.  600) ;  Herrington  ».  State,  87 
Ala.  1  (5  S.  R.  831)  ;  Zaner  v.  State, 
90  Ala.  651.  (8   S-  R.   698):  Ex  varte 


Pac.  R.  564). 

7.  Ex  parte  Brown,  —  Ala.  —  (15 
S.  R.  602).  The  court  said:  "Under 
the  construction  these  statutes  have 
received  in  this  court,  the  jury  was 
not  authorized  to  prescribe  the  punish- 
ment of  the  petitioner  to  be  imprison- 
ment in  the  penitentiary  for  one  year. 
Desiring  to  fix  one  year  as  the  period 
of  punishment,  there  was  no  alterna- 
tive but  to  prescribe  imprisonment  in 
the  county  jail,  or  at  hard  labor  for 
the  county.  We  held  in  Zaner  v. 
State,  which  was  a  direct  proceeding 
by  appeal,  that  a  verdict  like  the  pres- 
ent one  would  not  support  a  legal  sen- 
tence, and  have  no  doubt  of  the  cor- 
rectness of  that  conclusion.    But  the 
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namely,  fix  the  punishment  too  great,  the  court  may  set  it 
aside  and  grant  a  new  trial  on  its  own  motion,  and  there  is  no 
jeopardy.1  But  in  Missouri,  a  person  having  been  indicted 
"for  robbery  in  the  first  degree,"  which  was  a  sufficient  charge 
of  larceny,  and  having  been  found  "guilty  of  robbery  in  the 
second  degree,"  and  the  jury  discharged,  this  was  held  to  bar 
a  new  trial  for  either  robbery  or  larceny,  although  the  verdict 
was  a  nullity. 2 


Simmons,  62  Ala.  416.  Howsoever 
•cogent  the  argument  may  appear  that 
a  discharge  of  a  jury  without  the  pris- 
oner's consent,  upon  a  return  by  them 
of  a  verdict  upon  which  no  lawful 
judgment  or  sentence  can  be  pro- 
nounced,— a  return  which  is  a  nul- 
lity, should  operate  as  an  acquittal, 
we  do  not  feel  at  liberty  to  depart 
from  the  unbroken  current  of  authority 
to  the  contrary ;  but,  notwithstanding 
this,  it  is  most  manifest  that  the  city 


court  was  and  is  without  any  authority 
to  impose  upon  any  person  imprison- 
ment in  the  penitentiary  for  the  term 
of  one  year  or  less,  and  that,  there- 
fore, such  a  sentence  must  necessarily 
be  void.  The  proposition  is  self-evi- 
dent, and  needs  no  argument." 

1.  Robinson  v.  State,  23  Tex.  App. 
315  (4S.  W.  R.  904). 

2.  State  v.  Brannon,  55  Mo.  63  (17 
Am.  R.  643) ;  State  v.  Pitts,  57  Mo. 
85. 


CHAPTER  XXI. 

PLEADING,  PRACTICE  AND  EVIDENCE  IN  CRIMINAL  CAUSES. 

§661.  Plea  of  former  adjudication:  §662.  Practice:    (Dismissal,  defend- 

(Conclusion  of  law — County  ant  held — Dismissal  of  part 

— Jeopardy  —  Uncertainty —  — Grand  jury,  irregular) . 

Unnecessary).  663.   Proof   of  identity  of  charges. 

§  661.  Plea  of  former  adjudication. — It  is  said  in  Arkansas 
that  the  best  authors  upon  criminal  procedure  say  that  former 
acquittal  or  conviction  "are  among  the  favored  pleas,  admit- 
ting of  a  lower  degree  of  certainty  than  the  indictment,  and  a 
still  lower  than  a  dilatory  plea."1  The  form  prescribed  by  the 
California  statute  is:  "The  defendant  pleads  that  he  has  al- 
ready been  convicted  (or  acquitted)  of  the  offense  charged,  by 

the  judgment  of  the  court  of ( naming  it) ,  rendered  at 

(naming  the  place),  on  the  —  day  of .  "z  A  plea  of  former 

conviction  must  allege  the  identity  of  the  offenses.3  Thus,  to 
an  information  for  the  unlawful  sale  of  intoxicating  liquor,  a 
plea  which  simply  alleges  that  the  defendant  was  convicted  of 
selling  to  the  same  person  on  the  same  day,  without  alleging 
that  the  sale  was  the  same,  is  bad.4  But  if  the  allegation  of 
identity  is  made,  the  fact  that  the  offenses  are  charged  to  have 
been  committed  on  different  dates  does  not  overthrow  the  plea. 
Hence,  to  an  indictment  charging  the  commission  of  a  crime 
on  April  4,  a  plea  showing  a  conviction  on  an  indictment 
charging  the  commission  on  June  8,  and  alleging  the  identity 

1.  Harp  v.  State,  59  Ark.  113  (26  S.  3.  Tuberson  v.  State,  26  Fla.  472  (7 
W.  R.  714)— citing  Bish.  Cr.  Proc,  S.  R.  858);  Daniels  v.  State,  78  Ga. 
§808;  Bish.  Div.  and  Forms,  §  1042;  98,  102;  State  v.  Wister,  62  Mo.  592. 
Archb.  Cr.  Pr.  &  PI.  Ill ;  Co.  Litt.  4.  Evans  v.  State,  54  Ark.  227  (15  S. 
303a.  W.  R.  360). 

2.  People  v.  O'Leary,  77  Cal.  30  (18 
Pac.  R.  856). 
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of  the  transactions,  is  good.1  This  identity  is  a  question  of 
fact.2  Thus,  in  a  case  in  which  an  indictment  charged  the 
defendant  with  stealing  forty  fowls,  at  a  place  named,  on  Sep- 
tember 7,  1890,  the  property  of  persons  unknown,  a  plea  that 
he  was  acquitted  on  a  charge  of  stealing  twenty-five  fowls,  at 
the  same  place,  on  August  28,  1890,  the  property  of  persons 
unknown,  and  that  this  was  the  same  offense  as  the  one  now 
charged,  is  good;  but  when  the  former  record  showing  those 
facts  is  introduced,  the  court  can  not,  as  a  question  of  law,  rule 
that  the  two  offenses  are  identical;  that  must  be  left  to  the 
jury.8 

Conclusion  of  law. — A  plea  to  an  indictment  for  larceny, 
that  the  defendant  had  been  arraigned  on  a  complaint  before  a 
municipal  court,  "and  said  complaint  was  dismissed,  and  he 
was  lawfully  discharged  and  acquitted  on  said  complaint  of 
the  same  offense  with  which  he  is  now  charged  in  said  indict- 
ment," is  bad,  because  "taking  the  whole  allegation  together, 
the  only  sensible  meaning  is  that  the  complaint  was  dismissed, 
and  so  the  defendant  was  acquitted,  the  latter  allegation  being 
not  an  averment  of  a  fact,  but  a  statement  of  the  defendant's 
conclusion  of  law  from  the  main  facts  stated."4 

County. — To  a  charge  of  receiving  stolen  goods  a  plea  of  an 
acquittal  in  another  county  must  show  that  the  crime  was 
committed  in  the  former  county,  or  state  facts  showing  that  it 
was  lawfully  tried  there.5 

Jeopardy. — The  California  statute  provides  this  form  for  a 
plea  of  former  jeopardy:  "The  defendant  pleads  that  he  has 
been  once  in  jeopardy  for  the  offense  charged  (specifying  the 
time,  place,  and  court)."6  In  pleading  a  former  jeopardy,  it 
is  not  sufficient  to  show  that  it  once  attached,  but  it  must  also 
be  shown  that  it  was  not  waived,  nor  discharged  by  operation 
of  law.     Hence,  the  result  of  the  trial  must  be  shown.7    Upon 

1.  Maher  v.  State,  53  Ga.  448.  5.  Campbell  v.  People,  109  111.  565 

2.  Amsden  v.  Dubuque  and  Sioux     (50  Am.  R.  621). 

City  R.  R.  Co.,  32  Iowa  288.  6.  People  v.  O'Leary,  77  Cal.  30  (18 

3.  Com.  v.  Fredericks,  155  Mass.  455     Pac.  R.  856).  p 

(29  N.  E.  R.  622).  7.  Hensley    v.  State,  107  Ind\  587, 

4.  Com.  v.  Bressant,  126  Mass.  246.     590  (8  N.  E.  R.  692). 
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a  plea  of  former  jeopardy  because  the  jury  were  discharged 
too  soon,  it  is  a  question  of  fact  for  the  new  jury  whether  or 
not  they  were  discharged  because  of  their  inability  to  agree. 
The  court  said :  "The  sufficiency  of  time  for  due  deliberation 
was  a  legal  question  for  the  court,  and  one  that  was  not  to  be 
submitted  to  the  jury.  But  it  is  insisted  that  the  testimony  of 
the  trial  judge  who  presided  on  the  former  trial,  as  well  as  that 
of  the  jurors  who  were  discharged,  was  improperly  given  to  the 
jury.  We  are  at  a  loss  to  imagine  why  the  facts  on  which  the 
trial  judge  acted  in  considering  the  question  of  legal  necessity 
for  discharge — the  facts  then  in  his  possession,  and  which  sat- 
isfied his  mind  that  the  jury  could  not  agree — and  the  facts 
disclosed  by  the  jurors  themselves,  which  demonstrated  that 
they  could  not  agree,  were  not  competent  evidence  on  the  trial 
of  the  issue  presented.  It  occurs  to  us  that  this  evidence 
*  *  *  was  the  very  best  that  could  have  been  offered."1 
The  burden  rests  on  the  defendant  to  prove  each  material  point 
in  order  to  sustain  a  plea  of  former  jeopardy.  He  must  show 
a  valid  indictment,  a  trial,  and  that  the  jury  were  discharged 
without  his  consent  and  without  legal  cause.2 

Uncertainty. — A  plea  to  an  indictment  alleged  that  he 
"  had  already  been  convicted  by  the  jury  of  the  offense  charged 
in  this  indictment,  to  wit,  on  the  13th  day  of  April,  A.  D. 
1887,  and  thereafter  discharged  and  acquitted  by  the  judgment 
of  the  court  herein  on,  to  wit,  May  2,  1887."  This  plea  was 
decided  to  be  neither  a  former  acquittal  nor  a  former  convic- 
tion, and  bad  on  demurrer.3  So,  a  plea  which  simply  shows 
that,  after  the  jury  were  impaneled  and  one  witness  sworn,  the 
case  was  dismissed  on  defendant's  motion,  is  bad.4 

Unnecessary. — If  there  is  a  new  trial  and  the  defendant 
contends  that  the  proceedings  on  the  first  trial,  as  they  appear 
in  the  record,  are  a  bar,  no  plea  is  necessary  in  order  to  raise 

1.  Helm  v.  State,  67  Miss.  562  (7  S.  3.  Territory  v.  King,  6  Dak.  131 
E.  487).  (50  N.  W.  R.  623). 

2.  O'Connor  v.  State,  28  Tex.  App.  4.  People  v.  White,  68  Mich.  648 
288  (13  S.  W.  R.  14).  (37  N.  W.  R.  34). 
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that  question,  as  the  court  takes  judicial  notice  of  what  the 
record  shows.1 

§  662.  Practice — Dismissal,  defendant  held. — Although  the 
law  of  Texas  gives  no  authority  to  hold  a  defendant  in  custody 
to  await  a  new  charge  after  a  nolle  prosequi  of  a  good  indict- 
ment, that  is  no  bar  to  a  trial  on  a  new  one.2 

Dismissal  of  part. — If  an  indictment  for  burglary,  in  order 
to  show  an  aggravated  offense  under  a  statute,  charges  an  as- 
sault with  intent  to  murder,  a  dismissal  of  the  latter  charge 
during  the  trial  bars  the  defendant  from  showing  that  he  was 
tried  upon  it  and  acquitted.8 

Grand  jury,  irregular. — If  an  indictment  is  set  aside  on 
motion  of  defendant  because  the  grand  jury  was  not  legally 
constituted,  that  is  no  bar  to  a  new  one.4  So,  in  a  case  in 
which  the  statute  provided  that  certain  names  should  be  put 
into  a  box,  and  that  "  the  first  eighteen  drawn  shall  be  a  grand 
jury,"  it  was  held  that  the  erroneous  finding  of  an  indictment 
by  a  grand  jury  of  fifteen  could  not  be  taken  advantage  of  by  a 
motion  in  arrest  of  judgment,  because  the  objection  came  too 
late.5  But  in  Mississippi,  a  grand  jury  having  been  summoned 
by  the  sheriff  without  any  writ  for  that  purpose,  although  they 
were  organized,  impaneled  and  sworn,  a  conviction  on  an  in- 
dictment found  by  them  was  held  to  be  void.6  I  can  not  agree 
with  this  case.     See  Van  Fleet  Coll.  Att.,  §§  299-300. 

§  663.  Proof  of  identity  of  charges. — On  a  trial  for  arson,  if 
there  is  a  plea  of  former  acquittal,  and  the  two  indictments  are 
precisely  alike,  the  state  may  prove  that  two  houses  were 
burned  and  thus  avoid  the  plea.7  But  it  was  held  in  Missis- 
sippi that,  if  an  offense  is  capable  of  repetition,  like  the  unlaw- 
ful sale  of  intoxicating  liquor  to  a  person,  a  record  showing  the 

1.  Foster  v.  State,  25  Tex.  App.  543        4.  People  v.  Varnum,  53  Cal.  630. 
(8  S.  W.  R.  664) .  5.  State  v.  Davis,  2  Ired.  Law  153, 

2.  Venters  v.  State,  18  Tex.  App.     157. 

198,  210.  6.  Kohlheimer  v.  State,  39  Miss.  548. 

3.  State  v.  Struble,  71  Iowa  11   (32        7.  Page  v.  Com. ,27  Grattan  (68  Va.) 
N.  W.  R.  1).  954,968. 
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same  charge  as  in  the  case  on  trial  and  a  conviction,  is  not 
sufficient  to  establish  a  plea  of  former  conviction  without 
her  proof  that  the  sales  were  identical.1  So,  if  the  descrip- 
tion of  goods  stolen  is  the  same  in  each  indictment,  still  their 
identity  is  a  question  of  fact  for  the  jury.2  Upon  a  charge  and 
proof  of  the  unlawful  sale  of  liquor  in  December,  a  record 
showing  a  conviction  for  an  unlawful  sale  to  the  same  person 
the  previous  September,  is  not  prima  facie  proof  of  a  former 
conviction.3  But  on  a  charge  of  selling  liquor  on  March  1,  the 
defendant  proved  a  former  conviction  for  a  sale  to  the  same 
person  on  a  charge  of  selling  on  March  6,  where  the  state  had 
introduced  evidence  of  several  sales  in  February  and  March, 
and  made  no  election  in  respect  to  the  sales.  This  was  held  to 
be  a  prima  facie  bar.4  If  the  state,  on  a  prosecution  for  the 
sale  of  intoxicating  liquor,  introduces  evidence  of  two  sales  to 
the  same  person  on  the  same  day,  and  makes  no  election  as  to 
which  one  will  be  relied  upon,  a  conviction  bars  a  new  prosecu- 
tion for  the  other  sale.5  So,  an  acquittal  on  a  complaint  for  ex- 
posing liquors  for  sale  on  July  1,  and  on  divers  days  between 
that  and  November  21,  bars  a  complaint  for  a  like  offense  on 
November  20. 6 

1.  Rocco  v.  State,  37  Miss.  357,  367.  stood  for  thirty-five  years  as  unques- 

In  Brown  v.  State,  —  Miss.  —  (16  S.  tioned  authority,  and  it  must  continue 

R.  202),  a  former  conviction  having  so  to  stand." 

been  pleaded  to  a  prosecution  for  sell-  2.  Com.  v.  Sutherland,   109  Mass. 

ing  intoxicating  liquor,  the  court  said :  342. 

"The  plea  of  former  conviction  was  3.  Emerson  v.  State,  43  Ark.  372. 
not  sustained  by  the  introduction  of  4.  State  v.  Nunnelly,  43  Ark.  68. 
the  indictment  in  another  case,  with  5.  Brinkman  v.  State,  57  Ind.  76. 
the  judgment  of  acquittal.  It  is  per-  6.  Com.  v.  Goulet,  160  Mass.  276  (35 
fectly  well  settled  that,  to  make  good  N.  E.  R.  780).  The  court  said :  "The 
a  plea  of  former  conviction,  the  party  present  complaint  is  for  unlawfully 
must  show  the  record  of  supposed  for-  exposing  intoxicatimg  liquors  for  sale 
mer  conviction ;  but  he  must  show  in  on  November  20,  1892.  The  defend- 
addition,  by  evidence  aliunde,  the  ant  has  been  acquitted  on  a  former 
identity  of  the  offense  of  which  he  was  complaint  for  a  similar  offense  alleged 
formerly  acquitted  with  that  charged  and  committed  on  July  1,  1892,  and 
in  the  indictment  to  which  he  is  plead-  on  divers  days  and  times  between 
ing  his  former  conviction.  In  the  case  that  day  and  November  21,  1892.  On 
of  Rocco  v.  State,  37  Miss.  357,  this  the  face  of  it,  the  last-mentioned  corn- 
question  was  supposed  to  have  been  plaint  excludes  November  21  (Com. 
definitely  settled.    That  decision  has  v.   Connors,  116  Mass.  35;   Com.  v. 


PLEA  OF  FORMER  ADJUDICATION. 


1299 


If  there  is  a  plea  of  former  conviction  in  a  prosecution  for 
the  sale  of  intoxicating  liquor  alleged  to  have  been  made  on 
February  15,  a  record  showing  a  conviction  for  a  sale  made  on 
January  15,  is  not  sufficient  to  sustain  the  plea  unless  supple- 
mented by  parol  evidence  to  show  that  the  offenses  are  the 
same.1  On  a  trial  for  rape,  it  is  error  to  refuse  to  allow  the 
defendant  to  show  that  he  was  formerly  tried  on  an  indictment, 
now  lost,  which  charged  the  same  offense,  and  to  prove  by  pa- 
rol that  the  facts  in  the  two  cases  were  identical,  and  that  he 
was  acquitted.2  If  a  former  conviction  is  proved  by  parol 
without  objection,  it  is  a  bar.3  In  this  case,  a  person  being 
on  trial  for  performing  common  labor  on  Sunday,  testified  that 
"  I  was  before  John  Martin,  a  justice  of  the  peace,  to  answer 
to  the  same  charge  for  which  I  am  now  being  tried.  I  then 
pleaded  guilty  and  was  fined  a  dollar.  It  was  some  time  in 
September,  1877."     An  acquittal   before  a  justice  of  the  peace 


Robinson,  126  Mass.  259,  264;  Com. 
v.  Moore,  147  Mass.  528,  18  N.  E.  403; 
Com.  v.  Carney,  152  Mass.  566,  568, 
26  N.  E.  94),  but  includes  every  mo- 
ment of  November  20th,  and  therefore 
the  acquittal  upon  it  is  a  bar  to  the 
one  before  us,  inasmuch  as  it  is  a  bar 
in  respect  of  the  whole  of  the  offense 
set  out  in  the  complaint.  (Com.  v. 
Dunster,  145  Mass.  101,  103,  13  N.  E. 
350.) 

"  It  appears,  however,  that  the  for- 
mer complaint  was  received  and  sworn 
to  on  November  20th ;  and  it  is  urged, 
as  a  consequence,  that  the  complaint 
was  bad,  as  alleging  an  indivisi- 
ble offense  continuing  after  its  fil- 
ing. Com.  v.  Le  Clair,  147  Mass. 
539,  540  (18  N.  E.  428).  The  court 
is  not  disposed  to  distinguish  that 
case,  but  the  objection  is  met  by 
Pub.  St.,c.  200,  §  6,  that  'no  person 
shall  be  held  to  answer  on  a  second 
indictment  for  an  offense  of  which  he 
has  been  acquitted  by  a  jury  upon  the 
facts  and  merits;  but  such  acquittal 


may  be  pleaded  by  him  in  bar  of  any 
subsequent  prosecution  for  the  same 
offense,  notwithstanding  any  defect 
in  the  form  or  substance  of  the  in- 
dictment.' The  word  '  indictment,'  in 
this  statute,  includes  complaint.  Com. 
v.  Gillon,  2  Allen,  502. 

"  It  was  agreed  at  the  trial  of  this 
case  that  at  the  trial  of  the  former 
one  the  presiding  justice,  at  the  re- 
quest of  the  defendant,  excluded  any 
evidence  against  the  defendant  con- 
cerning November  20th,  but  that 
makes  no  difference.  The  offense 
charged  was  indivisible,  and  the  de- 
fendant was  acquitted  of  the  whole  of 
it.  Com.  v.  Robinson,  126  Mass.  259, 
263;  Com.  v.  Dunster,  145  Mass.  101, 
13  N.  E.  350;  Com.  v.  Le  Clair,  147 
Mass.  539,  540,  18  N.  E.  428." 

1.  State  v.  Blahut,  48  Ark.  34  (2  S. 
W.  R.  190). 

2.  Dunn  v.  State,  70  Ind.  47,  49. 

3.  Wilkinson  v.  State,  59  Ind.  116, 
421. 
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and  a  jury  bars  a  new  prosecution,  although  the  state  offered 
no  evidence  on  the  first  trial.1  Parol  evidence  is  competent 
in  order  to  prove  the  identity  of  the  offenses  under  a  plea  of 
former  acquittal.2 

1.  Stevena  v.  Fassett,  27  Me.  266,       2.  State  v.  Hudkins,  35  W.  Va.  247 
282.  (13  S.  E.  R.367). 
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§  664.  Principle  involved  in  Chapter  XXII. — If  a  cause  is 
reversed  in  a  higher  court  the  lower  one  is  bound  to  proceed 
in  accordance  with  the  opinion  sent  down.  The  parties  are 
compelled  to  retry  the  case  on  the  new  rules  laid  down,  and  to 
shape  their  respective  causes  of  action  or  defense  accordingly. 
Having  done  so,  and  in  many  cases  having  irretrievably 
changed  their  positions,  it  would  work  injustice  to  overturn 
these  rules  on  a  second  appeal,  and  these  again  on  a  third,  and 
so  on,  ad  infinitum.  The  suit  might  never  end.  Besides,  it 
would  be  very  undignified,  and  tend  to  bring  the  courts  into 
merited  disrespect,  if  the  lower  court  should  be  compelled  to 
retrace  its  steps  on  one  appeal,  and  then  to  trace  them  back 
again  on  a  second,  and  so  on.  Hence,  with  a  few  exceptions, 
it  is  a  rule  that  a  matter  decided  on  appeal  becomes,  in  effect, 
res  judicata  in  that  cause;1  or,  as  it  is  frequently  expressed,  it 
becomes  the  "law  of  the  case"  in  all  its  subsequent  proceed- 
ings.2    The  supreme    court  of  Alabama  said:     "On  the  sec- 


1.  Price  v.  Price,  23  Ala.  609,  and 
four  prior  cases ;  Chicago,  M.  &  St.  P. 
Ey.  Co.  v.  Hoyt,  44  111.  App.  48; 
Moshier  v.  Norton,  100  111.  63,  75 ; 
Wabash,  St.  Louis  andPac.  Ry.  Co.  v. 
Peterson,  115  111.  597  (7  N.  E.  E.  485, 
and  6  N.  E.  E.  412) ;  Drake  v.  Chicago, 
E.  I.  &  P.  Ey.  Co.,  70  Iowa  59  (29  N. 
W.  E.  804) ;  Paland  v.  Chicago,  St. 
L.  &  N.  O.  E.  Co.,  44  La.  Ann.  1003 
(11  S.  E.  707) ;  Cumberland  Coal  and 
Iron  Co.  v.  Sherman,  20  Md.  117, 131; 
Brown  v.  Somerville,  8  Md.  444,  454; 
Eyler  v.  Hoover,  8  Md.  1 ;  Hammond 
v.  Inloes,  4  Md.  138,  164;  Emory  v. 
Owings,  3  Md.  178;  Young  v.  Frost,  1 
Md.  377 ;  McDonald  v.  Green,  9  Sm.  & 
M.  (17  Miss.)  138,  141 ;  O'Donohue  v. 
Hendrix,  17  Neb.  287  (22  N.  W.  E. 
548) ;  Eogers  v.  Eochester,  21  Hun  (28 
N.  Y.  Supreme)  44 ;  Thompson  v. Haw- 
ley,  16  Oregon  251  (19  Pac.  E.  84) ; 
Warren  v.  Eaymond,  17  S.  C.  163, 
189;  Willis  v.  Smith,  72  Tex.  565  (10 
S.  W.  E.  683)  ;  Turner  v.  Staples,  86 


Ya.  300  (9  S.  E.  E.  1123);  Hall  v. 
Lowther,  22  W.Ya.  570,  574 ;  Board  of 
Education  v.  Parsons,  24  W.  Ya.  551, 
554;  Eoberts  v.  Cooper,  20  How.  (61 
U.  S.)  467. 

2.  Bryant  v.  Boothe,  35  Ala.  269,  and 
three  prior  cases;  Perry  v.  Little 
Eock  and  Fort  Smith  Ey.  Co.,  44  Ark. 
383,  and  six  prior  cases;  People  v. 
Holladay,  102  Cal.  661  (36  Pac.E.  927), 
and  five  prior  cases ;  Lee  v.  Stahl,  13 
Colo.  174  (22  Pac.  E.  436) ;  Wilson  v. 
Fridenberg,  21  Fla.  386 ;  Crockett  v. 
Crockett,  75  Ga.  202,  211,  and  twelve 
prior  cases;  Nickless  v.  Pearson,  126 
Ind.  477,  488  (26  N.  E.  E.  47S),  and 
four  prior  cases ;  Adams  County  v.  B. 
&  M.  E.  E.  Co.,  55  Iowa  94  (2N.  W. 
E.  1054) ;  Norton  v.  Huntoon,  43  Kan. 
275  (22  Pac.  E.  565) ;  Sims  v.  Eeed,  12 
B.  Mon.  (51  Ky.)  51;  Stillwell  v. 
Glascock,  47  Mo.  App.  554,  and  three 
prior  cases;  Powell  r.  Dayton,  S.  & 
G.  E.  E.  Co.,  14  Oregon  22  (12  Pac.  E. 
603)  :  St.  Croix  Lumber  Co.  r.  Mitchell, 
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>nd  appeal  in  a  case,  the  points  decided  and  principles  settled 
on  the  first  appeal  must  govern  the  appellate  court,  unless  the 
record  shows  so  material  a  change  as  to  render  them  inap- 
plicable."1 The  supreme  court  of  Missouri  said  that,  in  order 
to  be  conclusive  in  such  a  case,  "the  question  must  have  been 
fairly  presented  to  the  court  as  necessary  to  a  decision  in  the 
case,  and  directly  considered  and  decided.  Parties  should  not 
be  concluded  upon  questions  that  are  decided  by  mere  impli- 
cation arising  from  the  general  disposition  of  the  case,  or  those 
which  were  merely  collateral  to  the  matter  actually  consid- 
ered."2 The  rule  under  consideration  is  not  a  cast-iron  one, 
nor  strictly  one  of  res  judicata,  but  simply  one  of  expediency 
which  is  not  to  be  lightly  disregarded.  Thus,  it  was  said  by 
the  court  of  appeals  of  New  York:  "There  is  no  iron  rule 
which  precludes  a  court  from  correcting  a  manifest  error  in  its 
former  judgment,  or  which  requires  it  to  adhere  to  an  unsound 
declaration  of  the  law.  It  may,  for  cogent  reasons,  reverse  or 
qualify  a  prior  decision,  even  in  the  same  case.  But  the  cases 
in  which  this  will  be  done  are  exceptional,  and  the  power 
should  be  sparingly  exercised."  3  This  case  seems  to  me  to  be 
sound.  So,  it  was  said  in  Texas,  that  the  supreme  court  is  not 
absolutely  bound  by  its  former  decision  on  a  second  appeal, 
but  will  disregard  it  only  in  exceptional  cases.4  So  also  in 
Missouri,  A  having  sued  B  to  recover  land,  the  latter  relied  on 
the  fact  that  he  had  held  possession,  according  to  a  statute,  for 
three  years  by  virtue  of  a  recorded  tax-deed.  The  trial  court 
refused  to  allow  A  to  prove  irregularities  in  the  tax  proceed- 
ings, and  he  was  defeated,  and  appealed.  The  supreme  court 
reversed  the  case  upon  the  ground  that  the  statute  upon  which 
B  relied  had  been  repealed,  and  upon  a  second  trial  A  recov- 
ered. B  now  appealed,  and  having  convinced  the  court  that 
the  statute  was  not  repealed,  it  reversed  the  cause  again,  say- 

—  S.  Dakota  —  (57  N.  W.  R.  236)  ;        2.  Gwin  v.  Waggoner,  116  Mo.  143 

Clay  v.  Clay,  2   Texas    Unreported     (22  S.  W.  R.  710). 

Cases  357,  365.  3.  Clufi  v.  Day,  141  N.  Y.  580  (36  N. 

1.  Malone  v.  Carroll.  33  Ala.    191,    E.  R.  182). 
195.  4.  Bomar  v.  Parker,  68  Tex.  435  (4 

S.  W.  R.  599,  606). 
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ing:  "Although  the  general  rule  is,  that  whatever  has  been  once 
passed  upon  here  on  appeal  will,  in  the  same  case,  upon  a  sec- 
ond appeal,  be  treated  as  no  longer  open  to  dispute,  or  further 
controversy,  yet  this  is  not  an  inexorable  rule,  without  ex- 
ception, but  has  been  frequently  departed  from  when  such  ad- 
judication has  been  found  to  be  wrong,  not  in  harmony  with 
other  decisions  of  the  court,  and  no  injustice  nor  hardship  would 
result  from  overruling  the  former  decision.  Upon  these  gen- 
eral grounds  this  case  should  be  treated  as  an  exception  to  the 
rule,  but  especially  so  in  view  of  the  fact  that  the  erroneous 
judgment  was  the  result  of  a  mistake  as  to  a  matter  of  fact, 
that  is,  the  fact  of  revision,  rather  than  of  an  erroneous  con- 
clusion of  law."1  Why  the  court  should  say  that  a  mistake, 
in  respect  to  whether  or  not  a  statute  had  been  repealed,  was 
one  of  fact,  I  am  at  a  loss  to  understand. 

But  in  Tennessee,  if  the  chancellor  sustains  a  demurrer  to  a 
bill  for  want  of  equity,  and  the  supreme  court  reverses  his  de- 
cision, he  is  not  at  liberty  to  disregard  the  order  of  reversal, 
and  again  hold  the  bill  bad  because  the  supreme  court  over- 
looked a  statute.2  This  case  seems  to  me  to  be  wrong.  But  in 
the  same  state,  a  case  at  law  having  been  reversed,  the  court,  on 
a  second  writ  of  error,  said  :  "  We  are  no  more  bound  by  that 
opinion  of  the  court  as  to  the  law  laid  down  than  in  any  other 
case  between  other  and  different  parties."3  This  decision  I 
regard  as  unsound  as  the  other.  A  late  case  in  Minnesota  was 
this  :  A  sued  B  upon  an  account  stated,  to  which  answers  and 
a  counter-claim  were  filed.  The  parties  then  filed  a  stipulation, 
and  judgment  was  rendered  accordingly.  Afterwards,  B,  hav- 
ing discovered  a  misappropriation  of  funds  by  A,  filed  an  ap- 
plication to  have  the  stipulation  and  judgment  so  modified  as 
not  to  affect  his  right  to  litigate  this  newly-discovered  matter, 
which  was  granted;  but,  upon  an  appeal,  this  order  was  re- 
versed because  the  stipulation  could  not  be  modified  as  to  B 
and  left  in  force  as  to  A.      B  then  procured  an  order  canceling 

1.  Bird  v.  Sellers,  122  Mo.  143  (26  S.        3.  Bynum  v.  Apperson,  9  Heisk.  (56 
W.  R.  668).  Tenn.)  632,  644. 

2.  McNairy  v.  Mayor,  etc.,  2  Baxter 
(61  Tenn.)  251,  256. 
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the  stipulation  and  judgment  with  leave  to  file  an  amended 
answer.  A  appealed  from  this  order  and  contended  that,  as 
the  decision  of  the  supreme  court  on  the  reversal  did  not  give 
B  permission  to  proceed  to  vacate  the  stipulation,  it  could  not 
be  done.  But  it  was  held  that  all  that  was  decided  was  that 
the  relief  granted  was  wrong;  and  that,  as  no  SDecific  direc- 
tions were  given,  the  court  below  was  at  liberty  to  proceed  to 
grant  the  proper  relief  in  any  manner  not  in  conflict  with  the 
decision  of  the  supreme  court,  which  it  had  done,  and  the  or- 
der was  affirmed.1  An  action  having  been  brought  in  Iowa  to 
recover  damages  for  willfully  and  maliciously  burning  stacks 
of  wheat,  the  supreme  court,  on  appeal,  held  that  the  material 
allegations  must  be  proved  beyond  a  reasoDable  doubt,  and  the 
cause  was  reversed.2  On  the  new  trial  below,  the  court  ruled 
in  accordance  with  the  opinion  of  the  supreme  court,  and  the 
defendant  recovered.  In  the  meantime,  the  supreme  court 
overruled  the  first  decision  and  held  that  a  preponderance  of 
the  evidence  would  warrant  a  recovery.3  The  plaintiff  then 
appealed,  and  the  case  being  reversed  on  other  grounds,  the 
court  said  that  the  ruling  on  the  first  appeal  was  no  longer  the 
law  of  the  state,  and  should  not  be  adhered  to  in  the  new  trial 
below.4  On  a  second  appeal  in  Missouri,  the  supreme  court 
said  that,  so  far  as  the  questions  were  the  same,  their  decision 
on  the  first  controls,  "  unless  injustice  to  the  rights  of  the  par- 
ties would  be  done  by  adhering  to  the  first  opinion;"0  or  "un- 
less some  general  principle  of  law  has  been  manifestlv  decided 
incorrectly  the  first  time."6 

A  person  had  settled  upon  and  improved  school  lands  in  the 
state  of  Washington,  under  a  lease  from  the  county  commis- 
sioners, who  afterwards  caused  the  land  to  be  appraised  and 
sold.  The  occupant  brought  a  suit  to  restrain  the  completion 
of  the  sale  upon  the  ground  that  his  improvements  were  not 

1.  Gerdtzent>.  Cockrell,52Minn.501        4.  Barton  v.   Thompson,    5S    Iowa 
(55  N.  W.  R.  58).  571  (9  N.W.  R.  899). 

2.  Barton  ^.Thompson, 46  Iowa 30.  5.  Grumley    v.  Webb,  48  Mo.  562. 

3.  Welch    v.  Jugenheimer,  56  Iowa  602. 

11  (8  N.  W.  R.  673).  6.  Chambers  v.  Smith,  30  ^>io.  156, 

158. 
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appraised.  A  demurrer  was  sustained  to  his  complaint,  and 
this  was  affirmed  on  appeal.  The  court  said:  "To  main- 
tain injunction  against  any  one,  the  plaintiff  must  make  sure 
that  he  has  not  some  other  adequate  remedy ;  and  this  is  noi^ 
the  less  the  rule  if  the  officer  of  the  state  is  the  person  sought  to 
be  enjoined,  and  the  object  of  the  injunction  is  to  prevent  his 
performing  a  statutory  duty.  In  this  case  the  appellant  shows 
that  there  was  no  appraisement  of  his  improvements,  and  that, 
therefore,  the  purchaser  from  the  state  will  take  title  to  the  land 
without  paying  him  for  their  value,  as  the  statute  says  he  shall 
do  within  thirty  days.  Were  we  clear  that  those  results  would 
follow,  we  would  feel  inclined  to  reverse  the  judgment,  since 
it  is  plain  that  the  intention  of  the  statute  is  to  reimburse  per- 
sons situated  as  the  appellant  avers  himself  to  be.  But  he 
seems  to  have  not  only  one  but  even  two  other  remedies,  either 
of  which  would  save  him  harmless.  In  the  first  place,  if  there 
has  been  no  compliance  with  the  statute  by  the  appraisement 
of  his  improvements,  certainly  no  court  would  permit  a  pur- 
chaser, under  those  circumstances,  to  interfere  with  his  pos- 
session of  the  land  until  he  is  compensated  as  the  law  requires: 
secondly,  the  purchaser  is  required  to  pay  the  appraised  value 
to  the  owner  of  the  improvements — that  is,  he  is  the  debtor  of 
the  owner  to  that  amount,  and  must  pay  it  within  thirty  days. 
He  can  be  sued  for  the  debt,  and,  if  there  has  been  no  ap- 
praisement, the  court  and  a  jury  can  fix  the  reasonable  value 
as  well  as  the  commissioners.  With  such  a  wealth  of  reme- 
dies at  his  hand,  we  think  the  state  should  be  permitted 
to  proceed  with  its  business  without  the  hindrance  of  an  in- 
junction, and  the  judgment  is  therefore  affirmed."  Wilkes  ;•. 
Hunt,  4  Wash.  St.  100  (29  Pac.  R.  830).  The  lessee  then 
sued  the  purchaser,  at  law,  to  recover  the  value  of  the  improve- 
ments, making  substantially  the  same  allegations  as  in  the 
suit  to  enjoin.  Upon  the  trial,  all  his  testimony  was  ruled  out 
upon  the  ground  that  his  complaint  failed  to  state  a  cause  of 
action,  and  he  again  appealed.  The  purchaser  was  a  defend- 
ant in  both  cases.  The  supreme  court,  upon  this  appeal,  said 
"that  the  vt*"/  question  raised  by  the  respondent  in  this  case. 
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namely,  that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  was  before  the  court  in  that  case, 
and  one  of  the  grounds  alleged  by  the  court  for  refusing  the 
equitable  relief  asked  for  was  that  the  plaintiff  was  enti- 
tled to  the  relief  asked  for  in  this  action."  The  court  further 
said  that  the  question  now  involved  was  directly  before  it  and 
passed  upon  in  the  former  case;  and  that  that  decision,  wheth- 
er right  or  wrong,  had  become  the  law  of  the  case.  It  also 
quoted,  as  pertinent,  from  several  cases,  that  a  decision  was 
binding  not  only  in  respect  to  the  questions  considered  and  de- 
cided, but  also  as  to  all  others  that  might  have  been  brought 
forward  and  decided.1  Mr.  Justice  Hoyt  dissented,  upon  the 
ground  that  neither  the  doctrine  concerning  "the  law  of  the 
case,"  nor  that  of  res  judicata  was  applicable.  He  maintained 
that  the  rule  of  "stare  decisis"  was  the  one  involved,  and 
hence,  that  the  former  decision  was  no  bar  to  a  reconsideration 
of  the  same  questions.  He  pointed  out  clearly  and  correctly 
that  the  doctrine  concerning  "the  law  of  the  case"  only  applies 
to  proceedings  in  the  same  case  subsequent  to  a  reversal  in  an 
appellate  court;  and  that  the  doctrine  of  res  judicata  only  ap- 
plies to  cases  in  which  the  same  issue  has  been  decided.  It 
seems  quite  plain  that  the  sole  issue  decided  in  the  first  case 
was  that  the  allegations  made  showed  no  cause  for  an  injunc- 
tion. The  reasons  given  by  the  court  constituted  no  part  of 
the  decision,  so  far  as  the  doctrine  of  res  judicata  was  con- 
cerned, and  they  were  not  the  law  of  the  case  because  it 
was  not  the  same  case.  Those  reasons,  laying  down  the  law 
as  they  did,  did  invoke  the  rule  of  stare  decisis. 

Contradictory  decisions. — If  there  have  been  two  appeals 
and  the  decisions  are  squarely  opposed,  neither  is  binding  on  a 
third  appeal.2 

§  665.  Accounting. — A  decree  on  appeal  reversing  the  judg- 
ment below  with  directions  to  refer  to  a  master  to  state  an  ac- 
20unt,  is  a  decision  that  the  party  was  entitled  to  an  aceount- 

1.  Wilkes   v,    Vavies,   8  Wash.  112        2.  Moore   v.    Barclay,  23  Ala.   739, 
35Pac.  R.  611).  749. 
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ing,  and  can  not  be  afterwards  questioned.1  So,  if  the  court 
decides  on  the  first  appeal,  that  the  withdrawal  of  the  adminis- 
tration from  the  orphans'  court  was  effected  by  the  filing  of  the 
original  bill  in  the  cause  then  before  it,  that  matter  is  con- 
cluded on  the  second  appeal.2  And  if,  upon  an  appeal  from  a 
district  court  of  a  state  to  the  supreme  court,  it  is  decided  that 
a  document  is  admissible  in  evidence  as  an  ancient  deed,  and 
the  cause  is  reversed  for  a  new  trial,  after  which  it  is  re- 
moved to  the  federal  court,  that  decision  is  binding  on  the 
latter  court  and  also  upon  the  Supreme  Court  of  the  United 
States  on  appeal.3  In  case  an  answer  is  held  bad  on  appeal, 
that  ruling  can  not  be  questioned  on  a  second  appeal.4  Matters 
stated  by  way  of  illustration  or  argument  are  not  conclusive 
on  a  second  appeal.5  But  if  proceedings  in  attachment  are  held 
to  be  valid  on  the  first  appeal,  that  is  conclusive  on  the  second, 
although  the  court  overlooked  the  point  that  they  were  void 
on  their  face  because  the  writ  was  issued  by  the  clerk  instead 
of  the  court.6 

§  666.  Bill  of  review. — If  a  decree  has  been  affirmed  in  the 
supreme  court,  a  bill  of  review  will  not  lie  to  reverse  it  for  errors 
apparent  on  its  face.7  So,  a  decree  dismissing  a  bill  of  review  to 
impeach  a  decree  for  error  apparent  on  the  face  of  the  proceed- 
ings, is  a  bar  to  a  writ  of  error  to  reverse  the  same  decree.  But 
if  it  is  not  pleaded,  and  the  original  decree  is  reversed,  the  de- 
cree on  the  bill  of  review  can  not  be  used  to  affect  the  case 
as  left  by  the  decree  of  reversal.8 

Bona  fide  purchaser. — In  an  action  by  a  former  ward  to 
recover  his  land  sold  at  a  void  guardian's  sale,  the  supreme 
court  reversed  the  judgment,  holding  that  the  defendant,  if  a 

1.  St.  Patrick's  Catholic  Church  v.  5.  Dictum  in  Richmond  Street  R.  R. 
Daly,  116  111.  76  (4  N.  E.  R.  241).  Co.  v.  Reed,  83  Ind.  9. 

2.  Pearson  v.  Darrington,  32    Ala.  6.  Matthews  v.  Sands,  29  Ala.  136, 
227,  266.  139. 

3.  Williams  v.   Conger,   125  II.    S.  7.  Rice  v.  Carey,    4  Ga.   558,  570; 
397,  418.  Watkins  w.  Lawton,  69  Ga.  671, 675. 

4.  Indiana  National  Bank  v.   First  8.  Powell  v,  Rogers,  105111.  318,  32A. 
National  Bank,  9  Ind.  App.  185  (36  N. 

E.R.  382). 
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good  faith  purchaser  without  actual  notice  of  the  defects  was 
entitled  to  have  the  purchase-money,  interest  and  taxes  re- 
funded, and  pay  for  all  permanent  improvements.  On  a  sec- 
ond appeal,  it  was  contended  that,  as  the  guardian's  proceed- 
ing to  sell  appeared  void  on  its  face,  the  defendant  could  not 
be  a  good  faith  purchaser,  but  it  was  decided  that  this  ques- 
tion was  settled  on  the  first  appeal  and  was  not  then  open.1 

Bond. — So,  on  the  first  appeal  in  an  administration  case,  the 
court  having  held  an  irregular  bond  valid,  affirming  the  judg- 
ment on  that  point,  but  reversing  it  on  another,  the  validity  of 
the  bond  can  not  be  questioned  on  a  second  appeal.8 

§  667.  Capias. — A  decision  of  the  supreme  court  that  a 
capias  ad  satisfaciendum  is  not  a  lawful  writ  to  enforce  a  judg- 
ment for  damages  and  costs  in  favor  of  a  defendant  in  replevin 
that  question  is  not  open  to  controversy  on  a  second  appeal.3 

Collateral  questions. — "A  decision  rendered  on  appeal 
does  not  conclusively  determine  merely  incidental  or  collateral 
questions,  but  determines  only  such  questions  as  are  presented 
for  decision  and  are  decided  as  essential  to  a  just  disposition  of 
the  pending  appeal.  The  decision  upon  the  sufficiency  of  the 
complaint  does  not  determine  the  questions  which  subsequently 
arise  on  the  evidence,  unless  such  questions  are  in  all  material 
respects  substantially  the  same  as  those  presented  by  the  evi- 
dence."* 

Complaint. — A  decision  on  appeal  that  a  complaint  is  good, 
governs  in  all  subsequent  stages  of  the  case;5  and  an  answer 
which  neither  denies  nor  confesses  and  avoids  it,  is  necessarily 
:>ad.6  On  the  contrary,  if  it  is  held  on  appeal  that  certain  al- 
legations do  not  constitute  a  cause  of  action,  that  question  is 

1.  Mohr  v.  Tulip,  44  Wis.  274,  281.  Pritchett,  85  Ind.  68 ;  Cleveland,  C,  C. 

2.  Corbell    v.   Zeluff,   12  Gratt.  (53  and  I.  Ry.  Co.  v.  Wynant,  134  Ind. 
7a.)  226,  234.  681  (34  N.  E.  R.  569) ;  Raridan  v.  Cen- 

3.  Parker  v.  Pomeroy,  2  Wis.   112,  tral  IowaRy.  Co.,  69  Iowa  527  (29  N. 
122.  W.  R.  599) ;  Fire  Department  of  Osh- 

4.  Union  Set  col  Township  v.  First    kosh  v.  Tuttle,  50  Wis.  552  (7  N.  W. 
National  Bank,  102  Ind.  464,  472  (2    R.  549). 

'.  E.  R.  194).  6.  Gerber  v.  Friday,  87  Ind.  366. 

5.  B  o  a  r  d   <  f  /     L'om/iiissior-^rs     v. 
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settled.1  But  if  a  judgment  is  reversed  on  account  of  specified 
defects  in  the  complaint,  which  are  then  cured  by  amendments, 
other  defects  are  open  for  consideration  on  a  second  appeal.2 
But  if,  on  appeal,  a  demurrer  to  a  declaration  is  overruled  upon 
the  ground  that  it  states  a  cause  of  action  for  malicious  con- 
spiracy to  injure  the  plaintiff's  business,  that  will  bar  the  de- 
fendant from  afterwards  treating  it  as  a  declaration  for  slander.8 
Computation,  wrong. — Upon  an  appeal  in  a  foreclosure  case 
in  which  the  defense  was  partial  payments  and  usury,  the 
supreme  court,  after  deducting  the  usury  and  payments,  found 
$556.09  due,  and  reversed  the  case  and  ordered  a  decree  to  be 
entered  for  that  amount.  Thereupon  the  defendant  filed  a 
motion  to  correct  the  decree,  upon  the  ground  that  the  pay- 
ments had  not  been  correctly  computed.  But  it  was  decided 
that  this  motion  could  not  be  entertained.4 

§  668.  Contract  construed. — If  a  written  instrument  is  con- 
strued and  its  effect  determined,  on  appeal,5  or  is  held  to  be 
void  for  uncertainty,6  those  matters  are  conclusive  in  all  sub- 
sequent proceedings.  In  an  action  against  a  railway  company, 
it  was  determined  on  the  first  appeal  that  the  cause  of  action 
sued  upon  was  an  instrument  in  writing  set  out  in  the  com- 
plaint; that  the  company,  by  accepting  and  recording  the  in- 
strument and  by  entering  upon  and  constructing  its  railway 
across  the  plaintiff's  premises  under  it,  became  bound  by  its 
provisions;  that  if  the  defendant  had  so  constructed  its  road  on 
his  premises  less  than  seven  rods  from  his  mill,  or  so  as  to  in- 
jure his  dam,  it  was  liable,  under  the  instrument,  for  damages, 
which  would  be  measured  by  the  depreciation  in  value  of  his 
property.  On  a  second  appeal,  the  pleadings  being  unchanged, 
it  was  decided  that  all  of  the  foregoing  questions  were  con- 
cluded by  the  first  decision.7    If  three  persons  are  sued  upon  a 

1.  Continental     Life     Ins.    Co.     v.        4.  Lombard  v.  Gregory,  —  Iowa  — 
Houser,    111   Ind.    266  (12  N.  E.  E.     (55  N.  W.  R.  471). 

479).  5.  Stewart  v.  Stebbins,  30  Miss.  66, 

2.  Rinard  v.  West,  92  Ind.  359,  366.  80;  Ranney  v.  Higby,  12  Wis.  61,  o*. 

3.  Van  Horn  v.  Van  Horn,  —  N.  J.  6.  Cole  v.  Clarke,  3  Wis.  323,  329. 
Law  —  (21  Atl.  R.  1069).  7.  Hutchinson  v.  Chicago  ann"  ort\  . 

western  Ry.  Co.,  4i  "Wis.  o<a,  o4^. 
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joint  contract,  and  one  of  them  appeals  from  an  order  over- 
ruling his  demurrer  to  the  complaint,  the  construction  given 
to  the  contract  by  the  supreme  court  binds  all  the  obligors  in 
all  subsequent  proceedings.1  If  A  sues  B  to  enforce  an  equita- 
ble interest  in  lands,  upon  the  theory  that  a  contract  showed  a 
partnership  in  them,  and  the  supreme  court  defeats  the  case 
upon  the  ground  that  the  contract  created  the  relation  of  prin- 
cipal and  agent,  this  construction  of  the  contract  is  res  judicata 
in  a  new  action  upon  it  as  one  of  agency.  The  court  said: 
'  'The  former  action  was  defeated  because  this  court  held  that 
the  parties  were  not  partners  in  the  land,  and  if  we  should  now 
hold  that  they  were  partners,  great  and  manifest  injustice 
would  be  done  to  the  appellee."2 

§  669.  Coroner's  authority. — A  decision  of  the  supreme 
court  that  the  coroner  has  authority,  at  the  expense  of  the 
county,  to  employ  a  person  to  make  a  chemical  analysis  of  the 
stomach  of  one  supposed  to  have  died  from  poisoning,  must 
govern  on  a  second  appeal.8 

Court  divided. — An  affirmance  by  an  equally  divided  court 
settles  the  points  thus  affirmed  as  completely  for  all  subsequent 
proceedings  as  if  done  unanimously.4 

Court  misapprehends  record. — If  the  court,  on  appeal, 
misapprehends  the  facts  as  disclosed  by  the  record,  the  de- 
cision will,  nevertheless,  remain  the  law  of  the  case  in  the 
subsequent  proceedings.5  On  a  second  appeal  in  Michigan, 
the  counsel  insisted  that  the  court  was  misled  in  respect  to  the 
real  point  in  dispute  on  the  first  appeal,  to  which  the  court 
said:  "If  counsel  entertained  the  impression  that  the  court 
was  misled  upon  the  former  hearing,  it  was  his  duty,  both  to 
his  client  and  this  court,  to  ask  for  a  rehearing."  6 

Creditor  or  no. — Upon  the  first  appeal  from  a  decree  in 
favor  of  a  creditor  against  the  executor  and  infant  legatees,  one 

1.  Bowen  v.  Hastings,  47  Wis.  232  4.  Lathrop  v.  Knapp,  37  Wis.  307, 
(2N.  W.  R.  301).  313. 

2.  Hawley  v.   Smith,  45  Ind.   183,  5.  Porter  v.  Doe  on  dem.  Hanley,  10 
201.  Ark.  (5  Eng.)  186,  190. 

3.  Board  of  Commissioners  v.  Jame-  6.  Damon  v.  De  Bar,  94  Mich.  594 
son,  86  Ind.  154.  (54  N.  W.  R.  300) . 
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of  the  questions  was  whether  or  not  the  plaintiff  had  shown 
himself  to  be  a  creditor,  and  the  supreme  court  said  :  "  The 
debt  against  the  testator  is  well  established."  The  infants,  after 
coming  of  age,  took  a  second  appeal,  and  again  insisted  on  the 
same  question,  but  the  court  held  it  settled  by  the  first  de- 


§  670.  Deed  construed. — The  construction  placed  upon  a 
deed  upon  the  first  appeal  governs  on  the  second.2  So,  if  on 
an  appeal  from  an  interlocutory  decree  dissolving  an  injunc- 
tion on  the  coming  in  of  the  answer,  the  court  construes  a  deed, 
that  construction  is  binding  on  an  appeal  from  the  final  de- 
cree.3 And  if  the  plaintiff  is  nonsuited  in  ejectment  because  of 
defects  and  irregularities  in  the  descriptions  in  his  deeds, which 
is  reversed  on  appeal,  this  bars  further  contention  in  regard  to 
those  matters  on  a  second  appeal.4 

Deed — Color  of  title. — A  decision  on  appeal  that  a  deed 
constitutes  color  of  title  is  the  law  of  the  case  so  long  as  the 
facts  remain  unchanged.5  So,  if  a  finding  that  defendants  did 
not  hold  land  under  color  of  title,  is  sustained  on  the  first  ap- 
peal, a  finding  that  the  deed  under  which  they  held  did  not 
give  color  can  not  be  questioned  on  a  second  appeal.6 

Deed  delivered. — In  case  it  is  decided  on  the  first  appeal  that 
the  evidence  shows  the  delivery  and  acceptance  of  a  deed,  the 
evidence  remaining  the  same,  those  questions  are  concluded  on 
a  second  appeal.7  So,  if  the  decision  of  the  chancellor  over- 
ruling a  demurrer  is  sustained  on  appeal,  the  questions  de- 
cided bind  the  court  in  future  appeals.8 


§  671.    Dicta. — Upon  the  first  appeal,  a  plea  setting  up  an 

award,  without  any  additional  averment,  was  adjudged  to  be 

1.  Sanders  v.  Godley,36  Ala.  50,  55.  5.  Thatcher  v.  Gottlieb,  59  Fed.  R. 

2.  Hickox  v.  Chicago  and  Canada  872  (8  C.  C.  A.  334). 

Southern  Ry.  Co.,  94  Mich.  237  (53  N.  6.  Bryan  v.  Alexander,    111  N.  C. 

W.  R.  1105) ;  Massie  v.  Heiskell,  80  142  (15  S.  E.  R.  1031). 

Va.  789,  800.  7.  AVest  v.  Douglas,  145  111.  164  (34 

3.  Mauldenw.  Armistead,  30  Ala.  480.  N.  E.  R.  141). 

4.  DuPont  v.   Davis,  35   Wis.  631,  8.  Jameson  v.  McCoy,  5  Heisk.  (52 
638.  Tenn.)  108,  115. 
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bad.  The  court  went  on  to  say  that  the  award  could  not  be  a 
defense  unless  pleaded  with  an  allegation  of  performance,  or  of 
an  offer  to  perform,  or  at  least  of  a  readiness  to  perform  the 
things  determined  by  it.  On  a  second  appeal,  it  was  held  that 
the  decision  that  the  award  alone  was  not  a  good  defense  was 
binding,  but  that  the  dicta  in  respect  to  what  would  be  neces- 
ary,  in  addition,  to  make  it  good,  was  not  binding;  that  the 
averment  of  a  sufficient  legal  excuse  for  not  performing  or  of- 
fering to  do  so,  would  make  it  good.1  The  supreme  court  of 
New  York  reversed  a  judgment  because  the  court  below  di- 
rected a  verdict,  and,  after  a  new  trial  and  an  appeal,  first  to 
the  supreme  court  and  then  to  the  court  of  appeals,  the  counsel 
claimed  that  the  decision  of  the  supreme  court  on  the  first  ap- 
peal was  res  judicata;  but  the  latter  court  said  that  all  it  de- 
cided was  that  the  verdict  ought  not  to  have  been  directed,  and 
that  the  case  ought  to  have  been  submitted  to  the  jury;  that 
"  what  was  said  in  the  opinion  did  not  bind  any  one,  not  even 
the  judge  who  wrote  it."2  An  act  of  congress  granted  to 
Minnesota  every  alternate  section  of  land  designated  by  odd 
numbers,  for  six  sections  in  width  on  each  side  of  a  railroad  to 
be  constructed  between  designated  points,  but  provided  that, 
when  the  line  of  the  road  should  be  definitely  fixed,  if  it 
should  appear  that  any  of  the  granted  sections  had  been  sold 
or  pre-empted,  a  selection  of  lands,  unsold,  nearest  to  the  tiers 
of  sections  first  specified,  equal  to  those  sold  and  pre-empted, 
might  be  made,  in  lieu  thereof,  with  a  further  proviso  that  the 
lands  so  selected  must  be  within  fifteen  miles  of  the  road.  A 
subsequent  act  increased  the  quantity  of  land  granted  to  ten 
sections  per  mile,  and  enlarged  the  limits  within  which  indem- 
nity lands  were  to  be  selected  to  twenty  miles  from  the  line  of 
the  road.  This  act  also  provided  that  any  lands  previously 
granted  for  the  purpose  of  aiding  the  construction  of  any  other 
railroad  located  within  the  limits  of  this  grant,  should  be  de- 
ducted from  the  full  quantity  of  lands  therein  granted.     The 

1.  Jesse  v.  Carter,  28  Ala.  475, 481.  2.  Siedenbach  v.  Riley,  111  N.  Y.  560 

(19  N.  E.  R.  275). 
83 


1314  SECOND   APPEAL. 

construction  of  these  acts  being  involved  in  a  case  before  the 
Supreme  Court  of  the  United  States,  it  said:  "The  grant  by 
the  act  of  1857  is  one  of  description,  that  is,  of  land  in  place 
and  not  of  quantity.  It  is  of  every  alternate  section,  desig- 
nated by  odd  numbers,  for  six  sections  on  each  side  of  the 
road,  that  is,  of  particular  parcels  of  land  lying  within  certain 
defined  lateral  limits  to  the  road  and  described  by  numbers  on 
the  public  surveys.  *  *  *  The  act  of  1865  enlarges  the 
quantity  granted  from  six  sections  to  ten,  and  the  indemnity 
limits  from  fifteen  miles  to  twenty.  The  character  of  the  grant, 
so  far  as  the  six  sections  are  concerned,  is  not  thereby  changed 
from  one  of  lands  in  place,  or  by  description,  to  one  of  quan- 
tity. The  use  of  the  terms  '  quantity  of  lands  granted  '  in  the 
first  section,  in  referring  to  the  amount  granted  by  the  act  of 
1857,  is  of  no  significance.  It  is  the  same  thing  as  though  the 
act  had  used  the  words  '  six  sections  '  instead  of  the  word  quan- 
tity, and  had  said  they  should  be  increased  to  ten  sections. 
The  four  sections  are  to  be  selected  beyond  the  six  and  within 
the  twenty-miles  limit;  and  as  to  them,  the  grant  may  be  re- 
garded as  one  of  quantity,  though  the  coterminous  principle 
applies  to  them,  and  they  are  to  be  selected  along  and  opposite 
the  completed  road,"  and  the  cause  was  reversed.1  After  the 
reversal,  the  court  below  construed  the  opinion  concerning  the 
four  additional  sections  to  mean  that  they  were  to  be  given  in 
quantity  without  regard  to  whether  or  not  there  was  a  place  to 
locate  them  opposite  the  first  sections,  and  so  located  them. 
But  on  a  second  appeal,  the  court  held  that  these  four  sections, 
like  the  first  six,  were  lands  in  place,  and  said:  "We  said, 
however,  that  the  grant  of  these  additional  sections  might  be 
regarded  as  one  of  quantity — an  inadvertence  for  which  the 
writer  of  that  opinion,  who  is  also  the  writer  of  this,  is  alone 
responsible.  The  statement  was  not  at  all  material  to  the  de- 
cision, which  was  that  a  deduction  should  have  been  made  by 
reason  of  the  intersection  of  the  two  grants,  so  far  as  the  prior 
grant  was  located  within  the  extension.  We  recognize  the  rule 
that  what  was  decided  in  a  case  pending  before  us  on  appeal, 

1.  Winona  and  St.  Peter  R.  R.  Co.  v.  Barney,  113  U.  S.  618,  627. 
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is  not  open  to  reconsideration  in  the  same  case  on  a  second  ap- 
peal upon  similar  facts.  The  first  decision  is  the  law  of  the 
case,  and  must  control  its  disposition;  but  the  rule  does  not 
apply  to  expressions  of  opinion  on  matters,  the  disposition  of 
which  was  not  required  for  the  decision."  1 

After  a  final  settlement  and  discharge  of  a  guardian,  the 
ward  sued  him  for  an  accounting,  without  mentioning  the  set- 
tlement, and  the  matter  was  referred  to  a  master,  who  went 
into  all  the  evidence,  including  the  settlement,  and  made  his 
report  to  the  court,  which  allowed  the  pleadings  to  be  amend- 
ed so  as  to  conform  to  the  proof  in  regard  to  the  settlement, 
and  adjudged  that  it  should  be  set  aside  and  that  the  guardian 
should  account  de  novo.  He  appealed  to  the  supreme  court, 
which  held  that  it  was  error  to  allow  the  amendment  to  the 
pleadings,  and  that  the  settlement  was  a  bar  until  set  aside  in 
a  direct  proceeding.  The  court  further  said :  "But  if  the  ac- 
tion had  been  brought  directly  for  the  purpose  of  setting  aside 
the  settlement  and  discharge,  we  do  not  see  the  evidence  to 
sustain  the  judgment."  And,  after  fully  reviewing  the  evi- 
dence, it  held  that  it  was  not  sufficient  to  impeach  the  settle- 
ment, and  reversed  the  judgment.  This  was  decided  to  be  a 
bar  to  a  new  suit  to  set  aside  the  settlement  and  discharge.2  In 
other  words,  because  the  plaintiff  failed  in  his  collateral  attack, 
which  he  was  not  allowed  to  amend  into  a  direct  one,  the 
fact  that  his  evidence,  which  he  wrongfully  introduced,  was  not 
sufficient  to  sustain  a  direct  attack,  was  held  to  preclude  him 
when  he  proceeded  in  a  proper  manner  by  direct  attack.  What 
the  court  said  about  the  sufficiency  of  the  evidence  on  the  first 
appeal  was  a  mere  dictum,  and  I  think  the  case  is  unsound. 
The  widow  sued  the  administrator  to  obtain  a  decree  that  she 
should  be  paid,  in  preference  to  a  creditor,  out  of  the  assets  of 
the  estate,  the  amount  of  two  notes  secured  by  a  mortgage  on 
personal  property  converted  by  the  administrator.  The  appel- 
late court  dismissed  her  bill  upon  the  ground  that  it  was  col- 
lusive with  the  administrator,  and  also  because  it  was  not 

1.  Barney  v.  Winona  and  St.  Peter        2.  Dunsford  v.  Brown,  23  S.  C.  328, 
R.  R.  Co.,  117  TJ.  S.  228,  231.  338— McGowan,  J.,  dissenting. 
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proved  in  its  general  scope  and  meaning,  and  suggested  that 
the  administrator  might  proceed  in  the  probate  court  and  have 
the  claim  allowed  to  him  as  an  advancement  to  the  estate.  On  a 
second  appeal,  it  was  held  that  this  suggestion  was  not  the  law 
of  the  case.1  The  supreme  court  of  California  says  that  the  doc- 
trine of  the  law  of  the  case  "has  nothing  to  commend  it  to  the 
favor  of  the  court, ' '  and  that  its  application  will  not  be  extended. 
Hence,  the  court,  on  a  second  appeal,  is  not  bound  by  dicta 
made  on  the  first.2 

§  672.  Divorce. — An  appeal  was  taken  from  a  decree  grant- 
ing a  divorce,  which  was  affirmed;  and  from  a  refusal  to  vacate 
or  modify  the  decree,  a  second  appeal  was  taken,  and  the  re- 
fusal to  vacate  was  affirmed  but  the  refusal  to  modify  was  re- 
versed with  directions  for  a  modification.  A  second  motion  to 
modify  was  then  made  and  denied,  and  a  third  appeal  taken, 
in  which  the  validity  of  the  original  decree  of  divorce  was  again 
attacked,  but  it  was  decided  that  the  question  could  not  be  con- 
sidered.3 

Equities. — If  a  suit  is  brought  in  equity  to  obtain  a  new  trial 
at  law  and  is  dismissed  for  want  of  equity,  which  is  affirmed 
on  appeal,  that  bars  a  new  motion  upon  the  same  ground  in 
the  court  below.4  So,  if  a  cause  in  equity  is  reversed  and  the 
equities  set  up  in  the  answer  disallowed  on  the  merits,  they 
can  not  be  presented  again  by  a  cross-bill.5  And  if  a  motion 
to  dismiss  a  bill  for  want  of  equity  is  overruled,  and  affirmed 
on  appeal,  that  concludes  the  parties  in  all  further  steps  in  the 
case.6 

§  673.  Evidence  admissible. — A  ruling  of  the  supreme  court 
that  evidence  was  wrongly  excluded  can  not  be  overturned  on 
a  second  appeal  because  the  counsel  have  taken  a  new  legal 
position.7 

1.  In  re  Estate  of  Meeker,  45  Mo.  3.  Hopkins  v.  Hopkins,  40  Wis.  462, 
App.  186 — Thompson,  J.,  dissenting.  464. 

2.  Wixson  v.  Devine,  80  Cal.  385  (22        4.  Baldwin  v.  McCrea,  38  Ga.  650.     i 
Pac.  R.  224).  -  Dicta  do  not  bind— Chi-  "  5.  Norton  v.  Moshier,  114  111.  146. 
cago,  S.  F.  &  C.  Ry.  Co.  v.  Swan,  120       6.  Jordan  v.  Faircloth,  34  Ga.  47. 
Mo.  30  (25  S.  W.  R.  534) .  7.  Ellis  v.  State  Ins.  Co.,  68  Iowa  578 

(27  N.  W.  R.  762). 
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Evidence  different. — While  the  law,  as  laid  down  on  the 
first  appeal,  is  to  be  applied  to  the  same  state  of  facts  in  all 
the  subsequent  proceedings,1  yet  if  the  evidence  on  the  new 
trial  develops  facts  materially  different,  it  will  not  apply.2  It 
was  said  in  Nebraska  that,  while  a  ruling  of  the  appellate  court 
"upon  a  point  distinctly  made,  is  a  final  adjudication,  from 
the  consequences  of  which  the  court  can  not  depart,  nor  the 
parties  relieve  themselves,"3  yet  this  is  only  applicable  so  long  as 
the  facts  remain  unchanged.4  In  a  suit  in  Alabama  on  a  guar- 
anty executed  in  Louisiana,  the  statute  of  that  state  governing 
the  matter  was  read  in  evidence,  and,  on  appeal,  was  construed 
by  the  supreme  court,  and  the  judgment  reversed.  On  the 
second  trial,  it  was  shown  by  the  depositions  of  Louisiana  law- 
yers that  the  construction  of  their  statute  by  the  supreme  court 
was  not  correct,  and  on  a  second  appeal,  it  was  decided  that 
this  was  new  evidence  changing  the  facts  as  they  formerly  ap- 
peared, and  that  the  first  construction  was  not  binding.5 

§  674.  Evidence  insufficient. — If  the  supreme  court  on  the 
first  appeal  decides  that  no  state  of  facts  which  the  evidence 
conduced  to  show  authorized  a  verdict  for  the  plaintiff,  that  is 
conclusive  against  him  on  every  aspect  of  the  case  which  that 
evidence  tended  to  prove,  whether  presented  by  the  pleadings 
or  the  instructions.6  But  if  it  is  decided  on  the  first  appeal 
that  the  evidence  was  not  sufficient  to  show  that  a  certain 
agreement  had  been  made,  this  does  not  conclude  the  court,  on 
a  second  appeal,  from  holding  that,  on  the  re-examination  of 
the  same  witnesses,  their  testimony  proves  the  agreement.7 
A  ruling  of  the  supreme  court,  although  made  by  three  judges 
against  two,  that  the  evidence  was  sufficient  to  show  the  author- 

1.  Mynning  v.  Detroit,  L.  &  N.  Ry.  3.  Hiatt  v.  Brooks,  17  Neb.  33  (22  N. 
Co.,  67  Mich.  677  (35  N.  W.  R.  811).  W.  R.  73). 

2.  Klauber  v.  San  Diego  Street  Car  4.  Lane  v.  Starkey,  20  Neb.  586  (31 
Co.,  98  Cal.  105  (32Pac.  R.  876)  ;  Ohio  N.  W.  R.  238). 

and  Mississippi  Ry.  Co.  v.  Hill,  7  Ind.        5.  Walker  v.  Forbes,  31  Ala.  9. 
App.  255  (34  N.  E.  R.  646) ;  White  v.        6.  City  Council  of   Montgomery  v. 

Campbell,  25  Mich.  463 ;  McLennan  v.  Gilmer,  33  Ala.  116,  134. 
Prentice,  85  Wis.  427  (55  N.  W.  R.  764,         7.  Frisby  v.  Parkhurst,  29  Md.  58, 

768) .  66. 
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ity  of  an  agent  to  make  a  contract,  is  conclusive  on  a  second 
appeal.1  A  reversal  by  a  county  court  of  a  city  court  because 
the  evidence  shows  no  cause  of  action  bars  a  new  action.2 

Executor  or  no  executor. — If  a  person  is  sued  as  executor, 
and,  among  other  defenses,  claims  that  he  never  was  executor, 
and  a  judgment  is  rendered  against  him  to  be  collected  from  his 
property,  which,  on  appeal,  is  reversed  upon  the  sole  ground 
that  the  order  should  have  been  to  collect  from  the  property  of 
the  testator,  he  is  precluded  from  further  contending  that  he 
never  was  executor.3 

§  675.  Federal  court  and  state  court  conflict. — A  county 
had  donated  several  tracts  of  land  to  a  railway  company,  and 
one  Ellis,  being  in  possession  of  a  tract,  brought  a  suit  against 
the  company  to  quiet  title.  A  demurrer  to  his  complaint  being 
overruled,  the  company  appealed,  and  the  ruling  was  affirmed 
upon  the  ground  that  the  donation  was  void  for  want  of  power. 
In  the  meantime,  the  company  had  instituted  a  suit  against 
Ellis  in  the  federal  court  to  quiet  its  title  to  the  other  parcels ; 
and  the  decision  of  the  state  supreme  court  not  being  pleaded, 
the  federal  court  came  to  a  contrary  conclusion,  and  quieted 
the  company's  title.  The  company  now  sought  to  plead  this 
adjudication  in  bar  of  the  suit  in  the  state  court,  but  permis- 
sion was  refused  because  the  decision  of  the  supreme  court  was 
conclusive  in  that  case.4 

Final  or  interlocutory. — If  it  is  decided  on  appeal  that  the 
judgment  below  was  interlocutory  and  not  final,  for  which  reason 
an  appeal  was  dismissed, -his  precludes  the  court,  on  a  second 
appeal,  from  considering  whether  or  not  the  first  judgment  was 
final.5 

Former  adjudication. — It  being  decided  on  appeal  that  a 
former  adjudication  does  not  conclude  the  plaintiff,  that  ques- 
tion is  not  open  on  a  second  appeal.6 

1.  Gano  v.  Chicago  &  N.  W.  Ey.  Co.,        4.  Ellis  r.  Northern  Eacifie  Ey.  Co., 
66  Wis.  1  (27  N.  W.  E.  838).  80  Wis.  459  (50  N.  W.  E.  397 ;  27  Am. 

2.  Flatz  v.  Burton  &  Cory  Cider  and    St.  E.  44^ . 

Vinegar  Co.,  28  N.  Y.  Suppl.  385  (7  5.  Goss  r.  McClaren,  17  Tex.  107  (67 

Misc.  E.  473).  Am.  D.  646). 

3.  Borer  v.  Chapman,  119 II.  S.  587,  6.  St.  Johnslmry  &  L.  C.  E.  Co.  v. 
596.  Hunt,  59  Vt.  294  (7  Atl.  E.  277). 
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§  676.  Gift  or  no  gift. — A  question  decided  on  the  first  ap- 
peal, namely,  that  bonds  and  notes  were  not  given  away  by  a 
decedent  in  his  lifetime,  is  concluded  on  a  second  appeal.1 

Interest. — On  the  first  appeal,  if  the  sole  questions  consid- 
ered and  decided  are  that  the  defendant,  who  had  guaranteed 
the  faithful  performance  of  the  duties  of  an  officer  of  a  cor- 
poration, was  liable  for  the  amount  of  its  bond,  less  the  sum 
due  from  the  plaintiff  to  the  officer,  the  question  of  interest  on 
the  moneys  is  not  concluded,  and  may  be  considered  on  a  sec- 
ond appeal.2  So,  if  the  interests  of  two  persons  in  a  judgment 
are  determined  on  the  first  appeal,  that  will  remain  the  law  of 
the  case.3 

§  677.  Intermediate  court.— -A  decision  of  the  appellate 
court  of  Illinois  reversing  a  case,  not  being  a  final  judgment 
from  which  either  party  can  appeal,  can  not  be  regarded  as  res 
judicata  on  a  second  appeal.4  A  superior  court  having  reversed 
the  judgment  of  a  circuit  court,  the  second  judgment  of  the 
latter  court,  given  in  accordance  with  the  mandate  of  reversal, 
will  not  be  overturned  by  the  supreme  court,  though  errone- 
ous. The  party  ought  to  have  carried  the  case  from  the  su- 
perior to  the  supreme  court  in  the  first  instance.5 

Joint  trustees. — A  sued  B  and  C  to  have  a  deed  made  to 
them  by  him  declared  a  mortgage  to  secure  advances,  and 
further  prayed  that  an  account  of  them,  and  of  the  rents,  is- 
sues and  profits  received  by  the  defendants,  might  be  taken, 
and,  that,  upon  payment  of  any  balance  found  due,  they 
should  be  adjudged  to  reconvey.  His  complaint  was  dismissed, 
which  was  reversed  on  appeal,  and  remanded,  with  directions 
for  an  accounting  between  the  parties,  and  that  A  have  judg- 
ment "for  the  relief  demanded  in  the  complaint,  conditioned 
upon  the  payment  of  whatever  may  be  due  from  him  to  the 
defendants."     This  was  held  to  be  an  adjudication  that  they 

1.  Seabright  v.  Seabright,  33  W.  Va.  3.  Haggin  v.  Clark,  71  Cal.  444  (9 
152  (10  S.  E.  R.  265).  Pac.  R.  736  and  12  Pac.  R.478). 

2.  Murray  v.  Aiken  Mining  and  Por-  4.  Linington  v.  Strong,  111  111.  152, 
celain  Mfg.  Co.,  39  S.  C.  457  (18  S.  E.  159. 

R.  5).  5.  Adams  Express  Co.  v.  Hoeing,  88 

Ky.  373  (US.  W.  R.  205). 
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must  account  jointly,  and  not  severally  for  the  sums  received 
by  each.1 

Jurisdiction. — If  the  Supreme  Court  of  the  United  States 
decides  that  the  circuit  court  has  jurisdiction  of  a  cause,  that 
question  can  not  be  raised  on  a  second  appeal  to  the  circuit 
court  of  appeals.2 

Lease  construed. — It  having  been  decided  on  appeal  that  a 
lease  passed  an  interest  in  land  as  well  as  a  water  right,  and 
that  the  lease  contained  a  covenant  to  renew  which  ran  with 
the  land  so  as  to  bind  the  assignee  of  the  reversion,  these 
questions  are  not  open  on  a  second  appeal.3 

Legacy. — A  decision  on  the  first. appeal  that  a  legacy  is  a 
charge  on  land  is  conclusive.4 

§  678.  Might  have  been  decided. — Questions  which  might 
have  been  decided  on  the  first  appeal  but  were  not,5  although 
involved  and  presented,6  are  not  concluded  on  a  second  appeal. 
But  this  rule  does  not  authorize  a  party  to  split  his  cause  and 
appeal  piecemeal.  Thus,  all  questions  which  existed  on  the 
record,  and  could  have  been  considered  on  the  first  appeal,  are 
concluded  by  the  adjudication  of  the  reviewing  court  in  affirm- 
ing the  case ;  and  a  second  appeal  can  not  be  taken  upon 
grounds  not  considered.7  So,  if  a  case  has  been  reversed  with 
directions  for  the  decree  to  be  entered,8  or  for  a  new  trial,9  no 
error  can  be  assigned  on  a  second  appeal  which  existed  prior 
to  the  former  decision ;  and  the  same  rule  holds  good  if  the  re- 
versal disposes  of  the  entire  merits  of  the  cause.10  In  Minne- 
sota, an  appeal  may  be  taken  from  an  order  denying  a  new  trial, 
and  also  from  the  final  judgment.     In  such  a  case,  if  the  ap- 

1.  Wilcox  v.  Bates,  45  Wis.  138, 141.        7.  Pollock  v.  Cohen,  32  0.  St.  514, 

2.  Nashua  &  L.  R.  Co.  v.  Boston  &    519. 

L.  R.  Co.,  51  Fed.  R.  929,  2  C.  C.  A.  8.  Washburn  &  Moen  Mfg.  Co.  v. 

542  (5  U.  S.  A.  97).  Chicago  Galvanized  Wire  Fence  Co., 

3.  Noonan  v.  Orton,  27  Wis.  300, 310.  119  111.  30  (6  N.  E.  R.  191,  201) . 

4.  Moore  v.  Davidson,  22  S.  C.  92.  9.  Hobson  v.  Doe,  ex  dem.  Harper,  4 

5.  Davis  v.  Krug,  95  Ind.  1,  9.  Blackford  487,  489. 

6.  Duvall  v.  Farmers'  Bank,  9  Gill  10.  Walker  u.Doane,  108  111.236,246; 
&  J.  31,  50.  Newberry  v.  Blatchford,  106  111.  584, 

592. 
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peal  from  such  an  order  is  determined  adversely  on  the  merits, 
all  questions  that  might  have  been  raised  are  concluded  on  the 
appeal  from  the  final  judgment  ;*  but  no  such  effect  is  produced 
by  a  dismissal  of  the  appeal  for  want  of  prosecution.2 

§  679.  Mortgage. — If  it  is  decided  on  appeal  that  a  mortgage 
had  been  satisfied  as  to  a  part  of  the  land,  and  that  a  sale  of 
that  part  under  it  passed  no  title,  the  facts  remaining  the  same 
on  a  second  appeal,  that  question  can  not  be  raised  again.3  It 
was  held  on  the  first  appeal  that  a  mortgage  was  valid  in  favor 
of  a  bona  fide  holder  of  the  bonds  it  was  given  to  secure,  and 
that  the  complainant  was  entitled  to  a  decree  for  the  amount  of 
the  bonds  held  by  him,  and  the  cause  was  remanded,  "with 
directions  to  award  a  new  trial;"  but  the  mandate  sent  down 
was  "that  such  execution  and  further  proceedings  be  had  in 
conformity  to  the  opinion  and  decree  of  this  court  as,  accord- 
ing to  right,  ought  to  be  had."  It  was  ruled,  on  a  second  ap- 
peal, that  the  use  of  the  words  "new  trial"  were  intended  to 
order  such  further  action  as  should  be  found  necessary  to  carry 
into  effect  what  had  already  been  decided.4  So,  it  having  been 
held  on  the  first  appeal  that,  if  the  appellant  did  not  buy  sub- 
ject to  a  mortgage,  nor  agree  to  pay  it,  nor  deduct  it  from  the 
purchase-money,  he  might  contest  its  validity,  those  questions 
are  concluded  on  a  second  appeal.5  If  it  is  determined,  on  the 
first  appeal,  that  a  transaction  was  a  sale  and  not  a  mortgage, 
that  question  is  concluded  on  a  second  appeal.6 

§  680.  Necessarily  decided. — If  the  judgment  rendered  on 
appeal  could  not  have  been  reached  without  deciding  a  ques- 
tion, that  question  remains  settled  during  all  subsequent  stages 
of  the  proceedings.7  It  was  said  in  Kansas  that  a  decision  of 
the  supreme  court  becomes  "the  law  of  the  case;  and  this  rule 

1.  Tilleny  v.Wolverton,  54  Minn.  75  5.  Bennett  v.  Keehn,  67  Wis.  154  (30 
(55  N.  W.  R.  822).  N.  W.  R.  112). 

2.  Adamson  v.  Sundby,  51  Minn.  460  6.  Seiler  v.  Northern  Bank,  86  Ky. 
(53  N.  W.  R.  761).  128  (5  S.  W.  R.  536). 

3.  Loomis  v.  Cowen,  106  111.  660.  7.  Forgerson  v.  Smith,  104  Ind.  246 

4.  Supervisors  v.  Kennicott,  94  XJ.  S.  (3  N.  E.  R.  866) ;  Cramer  v.  Stone,  38 
498.  Wis.  259,  262. 
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embraces  not  merely  all  questions  presented  but  also  all  ques- 
tions necessarily  involved  in  the  decision."  *  Thus,  if  a  cause 
is  dismissed  on  the  merits,  and,  on  appeal,  reversed  on  the 
facts,  without  any  discussion  of  the  sufficiency  of  the  petition, 
this  bars  any  question  concerning  its  sufficiency  on  a  second 
appeal.2  And  if  the  court  orders  the  sheriff  to  deposit  money 
in  a  bank  in  a  different  county,  which  is  affirmed  on  a  writ  of 
error  because  of  an  irregularity  in  the  writ,  this  bars  a  second 
writ,  although  the  order  was  clearly  wrong.3  So,  if  a  commis- 
sioner reports  that  certain  lands  ought  to  be  sold,  and  this  is 
confirmed  and  the  sale  ordered,  and  the  owner,  although  not 
a  party,  appeals,  and  the  decree  is  affirmed  on  the  merits,  he 
can  not,  on  a  second  appeal,  raise  the  question  that  the  first 
decree  was  void  as  to  him.4 

Partial  reversal. — The  reversal  of  a  decree  in  part  leaves 
all  the  other  parts  conclusive  in  the  subsequent  proceedings.5 

§  681.  Negligence. — On  the  first  appeal  in  a  case  against  a 
railway  company  for  an  injury  received  by  falling  down  steps 
at  a  station  at  night  by  reason  of  the  absence  of  a  light,  it  was 
decided  that,  from  this  omission,  the  jury  might  infer  both 
negligence  on  behalf  of  the  company  and  that  it  was  the  proxi- 
mate cause  of  the  accident;  and,  on  the  second  appeal,  the  evi- 
dence being  the  same,  it  was  ruled  that  these  questions  were 
closed.6 

New  trial  for  excusable  neglect. — If  a  judgment  against 
a  defendant  is  affirmed  on  appeal,  and  then  the  lower  court 
grants  him  a  new  trial  on  account  of  excusable  neglect,  the  af- 
firmance does  not  bar  him  from  setting  up  and  using  the  new 
matter.7 

Party. — If,  on  the  first  appeal,  the  court  decides  that,  upon 

1.  Crockett  v.  Grav,  31  Kan.  346  (2  5.  Sanders  v.  Peck,  131  111.  407  (25  N. 
Pac.  R.  809).  E.  R.  508). 

2.  Davis  v.  McCorkle,  14  Bush  (77  6.  Patten  v.  Chicago  and  Northwest- 
Ky.)  746,  751.  era  Ry.  Co.,  36  Wis.  413,  415. 

3.  McLendon  v.   McGlaun,   60  Ga.  7.  State,  ex  re?.Voight,  v.  Hoeflinger, 
244.  33  Wis.  594,  599. 

4.  Renick  v.  Ludington,  20  W.  Va. 
511,  539. 
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certain  facts,  the  right  of  action  is  in  the  husband,  that  is  con- 
clusive on  the  second  appeal.1 

Patent  for  land  construed. — It  having  been  contended  on 
the  first  appeal  that  the  plaintiff  was  not  entitled  to  land  north 
of  a  certain  creek  because  his  patent  for  that  portion  was  void, 
and  the  court  having  decided  that  he  "was  entitled  to  all  the 
land  in  the  quarter-section  north  of  the  creek, ' '  this  is  conclu- 
sive on  a  second  appeal.2 

Payment. — In  case  it  is  decided  on  the  first  appeal  that  the 
payment  by  a  grantee  of  certain  incumbrances  is  a  payment  on 
the  purchase-price  of  the  land,  that  question  is  concluded.8 

§  682.  Possession  of  land. — A  decision  on  appeal,  that  the 
evidence  showed  the  right  of  the  plaintiff  to  the  possession  of 
the  land  in  dispute,  is  conclusive  on  a  new  appeal  if  there  is 
no  material  change  in  the  evidence.4  So,  if  it  is  ruled  on  ap- 
peal that  the  plaintiff,  by  dismissing  his  complaint,  can  not 
bar  the  defendant  from  proceeding  with  his  counter-claim,  that 
question  is  not  open  on  a  second  appeal.5 

Power  of  attorney  construed. — If  the  plaintiff  in  an  ac- 
tion to  recover  possession  of  land  is  defeated  upon  the  ground 
that  his  title  has  been  lawfully  conveyed  to  the  defendant  by 
virtue  of  a  power  of  attorney,  and  if  upon  appeal  the  judg- 
ment is  reversed  because  the  conveyance  was  not  authorized  by 
the  power  of  attorney,  that  question  is  not  open  to  further  con- 
troversy in  a  suit  by  the  defendant  to  enjoin  the  plaintiff  from 
further  prosecution  of  his  action  of  ejectment,  as  this  second 
suit  is  a  mere  continuation  of  the  first.6 

Practice. — If,  on  appeal,  it  is  determined  that  the  time  had 
arrived  when  it  was  proper  for  the  probate  court  to  construe  a 
will,  that  proper  notice  had  been  given,  and  that  the  judge  was 
not  disqualified  by  any  matter  then  shown  in  the  record,  these 
matters  are  concluded.7     So,  the  affirmance  of  an  order  send- 

1.  Pickens  v.  Oliver,  32  Ala.  626.  5.  McLeod  v.  Bertschy,  34  Wis.  244. 

2.  Stein  v.  Ashby,  30  Ala.  363.  6.  Portland  Trust  Co.  v.  Coulter,  23 

3.  Stuart  v.  Heiskell,  86  Va.  191  (9    Oregon  131  (31  Pac.  R.  280). 

S.  E.  R.  984).  7.  Estate  of  Carl  Schseffner,  45  Wis. 

4.  Wright  v.   Sperry,  25  Wis.  617,    614,  617. 
619. 
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ing  a  case  to  a  referee  for  trial  bars  the  consideration  of  that 
question  on  a  subsequent  appeal;1  and  a  decision  on  appeal 
that  a  plea  in  chancery  is  good  has  the  same  effect.2  If  the 
court  below  is  ordered  to  submit  a  question  of  fraud  to  the  jury 
under  the  issues  as  made,  which  is  done,  the  correctness  of 
that  ruling  will  not  be  considered  on  a  second  appeal.8 

§  683.  Resale. — It  being  clear  that  the  supreme  court  re- 
versed an  order  confirming  a  sale  because  it  was  of  the  opinion 
that  a  resale  ought  to  have  been  made,  that  question  is  not  open 
on  a  second  appeal.4 

Separate  appeal  op  surety. — A  surety  on  an  administra- 
tor's bond  brought  a  suit  for  exoneration,  making  the  adminis- 
trator, the  adult  next  of  kin  and  the  guardian  of  a  minor  next 
of  kin  defendants.  An  accounting  was  had  between  the  ad- 
ministrator and  the  guardian,  and  the  surety  was  discharged. 
The  defendants  appealed  separately,  and  the  decree  was  affirmed 
as  to  all  except  the  guardian,  and  the  decree,  so  far  as  it  affected 
him,  was  reversed,  and  it  was  adjudged  that  the  order  of  affirm- 
ance should  be  of  no  force  as  against  him.  It  was  held  that 
the  guardian,  on  the  second  trial,  could  relitigate  any  question 
determined  on  the  first  trial. 5 

Specific  judgment  ordered. — If  a  cause  is  reversed  and  re- 
manded with  orders  to  render  a  particular  judgment,  no  ques- 
tion can  be  considered  on  a  second  appeal  except  whether  or 
not  the  mandate  of  the  supreme  court  was  obeyed.6  Nor  can 
the  case  be  opened  for  new  evidence.7  If  a  cause  is  reversed 
and  remanded  with  directions  as  to  the  decree  to  be  entered, 
all  prior  matters  are  res  judicata  on  a  second  appeal.8 

Statute  construed. — A  question  of  law  decided  on  the  first 
appeal,  as  the  right  of  a  cemetery  company  to  pay  the  price  of 

1.  Carpenter  v.  Shepardson,  46  Wis.  5.  Altman  v.  Hofeller,  31  N.  Y.  Sup- 
557.  plement  881. 

2.  Bangs  v.  Strong,  4  N.  Y.  315, 320,  6.  Stump  v.  Hornback,  109  Mo.  272 
323.  (18  S.  W.  R.  37). 

3.  Houston  &  T.  C.  Ry.  Co.  v.  Shir-  7.  Miner  v.  Medbury,  7  Wis.  100. 
ley,  —  Tex.  Civil  App.  —  (24  S.  W.  R.  8.  Union  Mutual  Life  Ins.   Co.  v. 
809) .  Kirchoff ,  149  111.  536  (36  N.  E.  R.  1031) . 

4.  Downer  v.  Cross,  2  Wis.  371,  381. 
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land  to  state  commissioners  under  a  particular  statute,  is  con- 
cluded on  a  second.1 

Tax  collector. — If,  on  a  writ  of  error,  it  is  decided  that  a 
tax  collector  is  bound  to  receive  certain  bank  notes  unless  he 
shows  them  to  be  illegal,  that  rule  can  not  be  questioned  on  a 
second  writ.2 

Wipe's  separate  estate. — If,  on  the  first  appeal,  the  court 
holds  that  the  husband,  after  the  death  of  his  wife,  can  not  be 
required  to  account  for  the  income  of  her  separate  estate  re- 
ceived by  him  during  coverture,  that  is  conclusive  on  a  second 
appeal.8 

Will  construed. — The  construction  given  to  a  will  on  the 
first  appeal  is  binding  to  end  of  the  case.4  So,  if  the  court  of 
last  resort  decides  that  certain  land  was  devised  to  a  person  in 
fee,  and  therefore  not  subject  to  an  annuity  in  his  behalf,  that 
construction  is  binding  in  all  future  litigation.5 

1.  Routt   v.   Greenwood    Cemetery        4.  Brown  v.  Critchell,  110  Ind.  31 
Land  Co.,  18  Colo.  132  (31  Pac.  R.     (7  N.  E.  R. 


858).  5.  Mitchell   v.  Mitchell,  6  Md.  224, 

2.  Clark  v.  Keith,  106  TJ.  S.  464.  234. 

3.  Bryan  v.  Weems,  25  Ala.  195, 199. 
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Goods,  damages  to,  recov- 
ered— Goods  sold  —  Guard- 
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rights. 
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§  684.  Complaint,  declaration  or  petition. — If  the  plaintiff 
sues  upon  a  judgment  in  order  to  recover  a  new  one,  he  ought 
to  allege  that  at  a  time  specified  in  a  court  named  he  duly  re- 
covered a  judgment  for  a  sum  stated  against  the  defendant. 
It  would  do  no  harm  to  allege  also  that  it  is  in  full  force  and 
not  paid  nor  satisfied,  although  those  things  are  matters  of  de- 
fense.1 Still,  it  is  not  proper  to  anticipate  defenses.2  But  if 
a  complaint  simply  seeks  to  show  that  an  issue  has  been  adju- 
dicated, it  must  show  a  final  decision  on  the  merits,  or  it  will 
be  bad.  Thus,  A  sued  B  to  cancel  a  $300  note,  alleging  that, 
to  a  complaint  against  him  by  B  on  two  notes  of  $320.80  and 
$310.83,  respectively,  he  answered  that  they  and  another  note 
of  $300,  not  then  due  (the  note  now  in  controversy),  consti- 
tuted the  unpaid  purchase-price  of  $1,000  for  eighty  acres  of 
land  conveyed  to  him  by  B  by  warranty  deed;  that  the  west 

1 .  Murphy  v.  Orr,  32  111.  489 ;  Camp-  2.  Humphreys  v.  New  York,  L.  E. 
hell  v.  Cross,  39  Ind.  155 ;  Mull  v.  Mc-  &  W.  Ry .  Co.,  56  Hun  (63  N.  Y.  Supr.) 
Knight,  67  Ind.  525.  634. 
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half  of  the  land  had  been  wholly  lost  by  reason  of  a  sheriff's 
sale  to  satisfy  a  prior  judgment  against  B,  and  that  he  had 
also  been  compelled  to  pay  prior  liens  of  $372.06;  that  he 
prayed  for  a  cancellation  of  all  the  notes;  and  that,  after  a 
trial  on  the  merits,  it  was  adjudged  that  B  take  nothing  and  that 
A  recover  his  costs.  By  reason  of  the  foregoing  matters,  he 
asked  that  the  $300  note  be  canceled.  A  demurrer  was  sus- 
tained to  this  complaint  because  it  failed  to  show  that  the 
merits  concerning  this  note  had  been  decided;  that  for  aught 
that  appeared,  the  east  half  of  the  land  still  retained  might  be 
worth  more,  or  might  have  been  valued  more  in  the  sale  than 
the  incumbrance  paid  plus  this  note.1  This  case  is  given  as 
an  example.  The  question  of  pleading  is  considered  more  or 
less  throughout  the  whole  work.  If  the  court  in  which  the 
former  adjudication  was  had  was  a  domestic  one,  it  is  not  nec- 
essary to  allege  that  it  was  of  competent  jurisdiction,  as  that 
fact  is  judicially  known  to  the  court  in  which  the  suit  is 
brought.  But  it  is  otherwise  in  reference  to  a  foreign  court.2  Of 
course  if  the  complaint  shows  on  its  face  that  the  matters  com- 
plained of  have  been  adjudicated  in  a  former  action,  it  will  be 
bad.  But  a  late  English  case  holds  that  a  demurrer  will  not 
lie  to  a  bill  on  the  ground  of  res  judicata,  unless  it  shows  that 
all  matters  in  controversy  as  the  foundation  for  relief  were 
also  in  controversy  in  the  former  suit.3  As  the  allegations 
which  make  a  plea  or  answer  of  former  adjudication  good,  will 
also  be  sufficient  in  a  complaint,  declaration  or  petition  count- 
ing upon  the  same  adjudication,  the  reader  is  referred  to  the 
next  two  sections. 

§  685.  Answer  or  plea  of  former  adjudication — General 
matters. — Chitty  says  that  a  plea  of  former  recovery  must 
state  the  term,  year  and  court,  and  allege  that  the  action  was 
upon  "the  very  same  identical"  matters  now  sued  upon,  and 
must  also  show  a  final  judgment  on  the  merits.4  "  Upon  a 
plea  of  a  former  decree,  so  much  of  the  former  bill  and  answer 

1.  Kilander  v.  Hoover,  111  Ind.  10,        3.  Moss  v.  Anglo-Egyptian  Nav.  Co. 
15  (11  N.  E.  R.  796).  L.  R.  1  Ch.  App.  108. 

2.  See  page  1330,  infra.  4.  3  Ch.  PI.  929. 
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must  be  set  forth  as  is  necessary  to  show  that  the  same  point 
was  then  in  issue."1  An  English  case  says  that,  in  order  to 
constitute  a  good  plea  of  res  judicata,  it  must  be  shown  that 
the  former  suit  was  one  in  which  the  plaintiff  might  have  re- 
covered precisely  that  which  he  seeks  to  recover  in  the  second.2 
The  Supreme  Court  of  the  United  States  says  that  a  plea  of  for- 
mer adjudication  does  not  require  any  greater  strictness  than 
any  other  plea  in  bar.3 

New  matter. — A  former  adjudication  is  "new  matter"  un- 
der the  codes,  or  is  matter  in  confession  and  avoidance  at  com- 
mon law,  like  payment,  accord  and  satisfaction,  and  the  like, 
and  must  be  pleaded  as  such.4 

All  matters  adjudicated. — An  answer  which  alleges  that, 
in  a  former  action  between  the  same  parties,  in  a  specified 
court,  "which  had  jurisdiction  of  the  subject-matter  of  said 
action,  and  of  the  parties  thereto,  and  that  all  the  matters  and 
things  set  forth,  alleged  and  contained  in  the  complaint  in  this 
action  were  tried,  determined  and  adjudicated,"  giving  the 
date,  is  good.5  To  a  complaint  on  an  account  for  legal  services, 
an  answer  is  good  which  alleges  that  the  plaintiff  formerly 
sued  the  defendant  for  the  same  services,  giving  the  court  and 
time,  to  which  he  answered  by  a  general  denial,  and  that  the 
cause  was  tried  before  a  jury,  who  returned  a  verdict  for  the 
defendant,  upon  which  a  judgment  in  his  favor  for  costs  was 
rendered.6 

To  a  complaint  by  a  surviving  partner  against  the  estate  of 
his  deceased  partner  for  the  settlement  of  specified  items  of  the 
partnership  business,  an  answer  alleging  that  the  plaintiff  had 
sued  the  defendant  and  recovered  a  judgment  upon  all  the 

1.  Jourolman  v.  Massengill,  2  Pickle  17  Vt.  419,  and  Perkins  v.  Walker,  19 
(86  Tenn.)  81  (5  S.  W.  R.  719)— pro-    Vt.  144. 

fessing  to  quote  from  Story's  Eq.  PI.  4.  Norris  v.  Amos,  15  Ind.  365 ;  Bra- 

§  791.  dy  v.  Murphy,  19  Ind.  258;  Bowe  v. 

2.  Nelson  v.  Conch,  15  C.  B.  N.  S.  Minnesota  Milk  Co.,  44  Minn.  460  (47 
(109  E.  C.  L.)  99,  109.  N.  W.  R.  151)  ;  Hartley  v.  Gregory,  9 

3.  Aurora  City  v.  West,  7  Wall.  (74  Neb.  279  (2  N.  W.  R.  878). 

TJ.  S.)  82,  94— relying  upon  Shelley  v.  5.  Gilmore  v.  McClure,  133  Ind.  571 
Wright,  Willes  9,  and  Gray  v.  Pingry,     (33  N.  E.  R.  351). 

6.  Richardson  v.  Jones,  58  Ind.  240. 
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matters  set  forth  in  the  present  complaint,  giving  the  court  and 
time,  is  good.1  A  plea  of  former  adjudication  must  show  in 
what  court  it  was  obtained,2  that  the  causes  are  identical,3  and 
that  the  merits  were  determined  in  the  former  suit,4  and  it 
ought  not  to  state  merely  a  conclusion  of  law.  Thus,  a  plead- 
ing alleging  that  the  title  of  the  adverse  party  had  been  ' '  fully 
and  finally  determined  against  her"  in  a  cause  named  between 
the  same  parties,  and  that  it  was  "the  same  right  and  title" 
now  in  dispute,  is  bad,  because  it  fails  to  show  the  issues  on 
the  trial  on  the  merits,  but  gives  merely  conclusions.5 

Date  of  judgment  not  given. — If  a  plea  of  former  adjudi- 
cation fails  to  give  the  date  of  the  former  judgment,  it  is  held 
to  be  bad  on  demurrer  in  Illinois,6  while  the  contrary  is  main- 
tained in  Nebraska.7  But  in  Indiana  it  is  simply  subject  to 
be  made  more  specific  on  motion,  and  is  good  against  a 
demurrer.8j 

Entry  wanting. — A  plea  of  former  adjudication  which  shows 
that  no  record  of  it  was  ever  made  is  bad.9 

Pro  tanto. — To  a  complaint  for  conversion  of  goods,  a  plea 
of  former  adjudication  in  respect  to  one  of  the  items  is  good 
as  to  it." 

Remains  in  force. — In  pleading  a  judgment,  it  is  not  neces- 
sary to  allege  that  it  remains  in  force  and  has  not  been  set 
aside,  vacated  nor  reversed,  as  those  are  matters  of  defense." 

1.  Wilson  v.  Vance,  55  Ind.  584.  5.  Philipowski  v.   Spencer,  63  Tex. 

2.  Packard  v.  Hill,  7  Cowen  434.  604,  606. 

3.  Cutler  v.  Cox,  2  Blackford   178  6.  Mount    v.    Scholes,  120  111.  394 
(18  Am.  D.  152) ;  State,  exrel.  Page,  v.  (11  N.  E.  E.  401) . 

Page,  63  Ind.  209, 212 ;  Secor  v.  Sturgis,        7.  Thomas  v.  Thomas,  33  Neb.  373 

16  N.  Y.  548,  553.  (50  N.  W.  R.  170;  29  Am.  St.  R.  483). 

4.  Pace  v.  Dossey,  1  Stewart  (Ala.)        8.  Ludlow     v.    Marion     Township 
20;  Perkins  v.  Moore,  16  Ala.  9,  13;  Gravel  Road  Co.,  101  Ind.  176,  178. 
Paine  v.  State,  7  Blackford  206,  rely-        9.  Dunning  v.  Seward,  90  Ind.  63, 
ing  upon  Level  v.  Hall,  Cro.  Jac.  284;  70. 

Dunklee  v.  Goodenough,  63  Vt.  459  10.  Switzer  v.  Miller,  58  Ind.  561. 
(21  Atl.  R.  494).    Many  other  cases  11.  Murphy  v.  Orr,  32  111.  489;  Camp- 
decide  the  same  point,  but  they  are  bell  v.  Cross,  39  Ind.  155 ;  Mull  v.  Mc- 
considered  in  reference  to  other  mat-  Knight,  67  Ind.  525. 
ters  elsewhere. 
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Foreign  judgment. — A  plea  of  judgment  recovered  in  a 
foreign  court  of  competent  jurisdiction  must  show  that  the 
judgment  so  recovered  is  final  and  conclusive  between  the  par- 
ties according  to  the  law  of  that  country.1 

§  686.  Answer  or  plea  of  former  adjudication — Special  mat- 
ters.— A  few  special  cases  in  order  to  illustrate  and  apply  the 
rules  given  in  the  last  preceding  section  will  be  considered 
here. 

Authority  to  act  for  church. — In  an  action  by  a  church 
against  a  person  for  a  breach  of  a  contract,  a  plea  that  the  de- 
fendant had  sued  the  guarantor  of  the  contract  and  that  the 
"rector,  wardens  and  vestrymen  of  the  church,  or  some  of 
them,"  participated  in  the  defense,  is  bad  for  failing  to  show 
that  any  one  defended  for  the  church  by  its  authority.2 

Commissions. — If  an  answer  to  a  complaint  to  recover  com- 
missions on  sales  of  goods,  alleges  that  the  plaintiff  had  already 
recovered  for  a  breach  of  the  same  contract,  but  does  not  aver 
that  the  causes  of  action  are  identical,  a  record  showing  that 
the  complaint  therein  sought  to  recover  commissions  on  the 
same  contract  to  a  certain  date,  and  that  a  recovery  was  had  for 
one  month  only,  bars  the  new  action  on  the  contract  if  the  new 
complaint  does  not  allege  that  it  remained  in  force  beyond  the 
time  covered  by  the  first  action.8 

Detinue,  title  in. — In  detinue,  a  plea  of  former  adjudica- 
tion, which  merely  alleges  that  the  title  was  determined  to  be 
in  the  defendant,  is  bad  for  not  showing  that  the  plaintiff  had 
not  acquired  title  subsequently.*  In  an  action  of  detinue  for 
a  slave,  a  plea  that  in  a  former  suit  the  defendant  had  sued  the 
plaintiff  for  his  hire,  alleging  that  he  was  the  owner,  and  that 
he  recovered  judgment,  and  that  the  ownership  formed  a  ma- 
terial part  of  the  issue  on  the  trial,  is  bad,  because  it  does  not 

1.  Frayea  v.  Worms,  10  C.  B.  N.  S.        2.  St.  John's  Episcopal  Church  v. 
(100  E.  C.  L.)  149.     Substantially  the    Berg,  —  Miss.  —  (2  S.  R.  254). 
same  is  Plummer  v.  Woodburne,  4  B.        3.  Montrose  v.  Wanamaker,  134  N. 
&  C.  625  (10  E.  C.  L.  730) .  Y.  590  (31  N.  E.  R.  252). 

4.  Wittick  v.  Traun,  25  Ala.  317. 
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negative  the  idea  that  his  ownership  was  but  temporary  and 
had  expired  before  the  present  suit  was  commenced.1 

Executor's  rights. — To  a  suit  on  a  note  against  an  execu- 
trix to  charge  her  personally  because  she  had  given  it  without 
authority,  a  plea  that  she  had  been  sued  on  the  same  instru- 
ment as  executrix,  and  that  the  rights  and  equities  of  the  par- 
ties were  adjudicated,  is  bad  for  failing  to  allege  that  the  dis- 
position made  of  the  case  was  inconsistent  with  the  present 
action.2 

Goods,  damages  to,  recovered. — A,  having  sued  the  owners 
of  a  steamboat  for  negligently  colliding  with  a  flatboat  whereby 
damage  was  done  to  his  cotton  on  the  latter  boat,  an  answer 
that  the  owners  of  the  flatboat  had  obtained  a  judgment  against 
the  defendants  for  the  injuries  committed  by  the  collision  men- 
tioned, being  the  same  injuries  which  the  declaration  alleges  to 
have  been  done  to  the  plaintiff's  cotton,  is  bad  because  it  fails 
to  show  that  the  recovery  was  for  the  effect  of  the  injury  upon 
the  same  cotton  described  in  the  declaration,  and  not  upon  the 
cotton  of  some  other  person.3 

Goods  sold. — To  a  complaint  for  goods  sold  and  delivered, 
an  answer  that,  in  a  former  suit  for  the  same  cause,  after  the 
plaintiff  had  submitted  his  evidence,  the  defendant  made  a 
motion  for  "judgment  upon  the  pleadings  and  evidence  now 
before  the  court,"  which  was  granted,  is  bad  because  it  fails  to 
show  that  the  decision  involved  the  merits.4 

Guardian's  individual  rights. — If  A  brings  a  suit  on  a 
note  payable  to  himself  individually,  an  answer  that,  in  a  prior 
suit  on  the  same  note  in  which  he  described  himself  as  guardian 
for  the  minor  heirs  of  B,  "upon  issues  duly  joined,  there  was 
a  finding  and  judgment  for  the  defendant,"  is  bad  for  failing 
to  show  that  the  rights  of  A,  individually,  were  determined.5 

Machine,  breach  of  warranty. — The  complaint  on  a  nego- 
tiable note  made  allegations  which  showed  that  the  plaintiff 

1.  Chamberlain  v.  Gaillard,  26  Ala.     McCraw,  26  Ala.  189  (62  Am.  D.  718). 
504,  510.  4.  Andrews  v.   School  District,   35 

2.  Wilson  v.  Fridenberg,  22  Fla.  114,     Minn.  70  (27  N.  W.  K.  303) . 

147.  5.  McBurnie  v.  Seaton,  111  Ind.  56, 

3.  Owners  of  Steamboat  Farmer  v.    58  (12  N.  E.  R.  101). 


1332  PLEADINGS    IN    CIVIL    CASES. 

was  a  bona  fide  purchaser  for  value  before  maturity,  to  which 
there  was  an  answer  in  denial,  and  a  counter-claim  alleging 
that  the  note  was  given  for  a  harvester  with  a  specified  war- 
ranty; that  it  would  not  work  as  warranted,  and  that  it  had 
been  returned  and  the  sale  rescinded.  There  was  a  trial  and 
judgment  for  the  plaintiff.  The  defendant  in  that  suit  then 
sued  the  person  from  whom  he  bought  the  harvester,  alleging 
the  same  sale,  warranty  breach  and  rescission  as  in  his  counter- 
claim to  the  former  suit,  and  the  record  of  that  suit  was  pleaded 
in  bar  without  any  allegation  as  to  what  issue  the  judgment 
was  rendered  upon.  This  was  held  bad,  because  it  was  uncer- 
tain whether  the  judgment  was  given  because  the  plaintiff  was 
a  bona  fide  holder  of  the  note  or  because  there  was  no  breach 
of  warranty.1 

Machine,  worthless. — Two  notes  were  executed  for  a  head- 
ing-machine sold  with  a  warranty.  In  a  suit  on  the  second 
note,  the  maker  answered  that  in  a  suit  on  the  first  note,  after 
a  trial  on  the  merits,  he  recovered  a  judgment  for  costs.  He 
attached  a  copy  of  the  former  record  as  an  exhibit  to  his  an- 
swer, which  showed  that  a  verdict  for  fifty  dollars  damages  was 
returned  in  his,  defendant's,  favor,  upon  which  a  judgment  was 
rendered;  that  the  plaintiff  moved  for  a  new  trial;  and  that  the 
court,  after  hearing  argument,  found  "that  the  verdict  was  in- 
tended by  the  jury  as  an  offset  of  the  note  sued  on;  and  the 
defendant  by  his  attorney  presents  in  writing  his  offer  to  remit 
the  sum  of  fifty  dollars  from  the  verdict  of  the  jury.  The  mo- 
tion for  a  new  trial  is  overruled  at  the  plaintiff's  costs,"  and 
that  a  judgment  was  then  rendered  for  the  defendant  for  costs. 
This  exhibit  being  considered  as  a  part  of  the  answer,  the 
court  held  that  it  failed  to  show  that  the  machine  was  worth- 
less, and  was  bad.2 

Part  remitted. — If  a  cause  beyond  the  jurisdiction  of  a 
justice  of  the  peace  is  pending  in  the  circuit  court,  a  plea  of 

1.  Faheya.  Esterley  Harvesting  Ma-        2.  Knickerbocker  v.  Eeam,  42  Kan. 
chine  Co.J  3  N.  Dak.220  (55  N.  W.  E.     17  (21  Pac.  R.  795). 
580). 
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former  recovery  before  a  justice  of  a  part  of  the  same  cause  of 
action,  is  a  bar,  as  the  plaintiff  could  remit.1 

Replevin  under  chattel  mortgage. — To  a  complaint  to 
foreclose  a  chattel  mortgage,  an  answer  showing  that  the  mort- 
gagee had  brought  an  action  of  replevin  claiming  the  posses- 
sion of  the  chattels  by  virtue  of  the  same  mortgage,  and  was 
defeated,  is  bad  because  it  fails  to  show  that  the  validity  of  the 
mortgage  was  decided.2 

Replevin — Title  determined. — To  a  complaint  in  replevin, 
an  answer  alleging  that,  on  a  day  named,  the  defendant, 
as  sheriff,  by  virtue  of  an  execution  described,  levied  upon 
the  same  property,  and  that  the  plaintiff,  at  a  time  and  in 
a  court  named,  commenced  an  action  of  replevin  against 
him  and  the  execution  plaintiff,  by  means  of  which  the 
property  was  taken  from  his  possession,  and  that  afterwards, 
on  a  day  specified,  such  proceedings  were  had  that  a  judg- 
ment was  rendered  against  the  plaintiff  for  a  return  of  the 
property,  and,  in  case  a  return  could  not  be  made,  for  five  hun- 
dred dollars,  the  value  of  the  property;  and  that  the  judgment 
was  a  full,  final  and  complete  adjudication  of  the  matters  set 
forth  in  the  complaint  in  the  pending  cause,  is  a  good  answer 
in  bar,  as  it  shows  that  the  ownership  of  the  property  was  de- 
termined.3 

Tender  of  goods  in  payment. — In  an  action  on  the  case  by 
A  against  B,  in  which  the  declaration  alleged  that  he,  A,  had 
executed  a  note  to  B  upon  his  promise  to  receive  as  payment 
certain  bank  bills,  and  that  he  had  tendered  the  bills  to  B  upon 
the  maturity  of  the  note,  which  he  refused  to  receive,  a  plea 
that  C,  to  whom  the  note  was  indorsed,  sued  A  upon  it,  and 
that  he  pleaded  in  bar  of  that  action  the  same  agreement  and 
tender,  and  that  C  recovered  a  judgment,  is  bad  because  it 
fails  to  aver  that  the  merits  were  tried.4 

Water- rights. — To  an  action  for  backing  water  upon  the 
plaintiff  by  a  dam,  the  answer  was,  that  the  plaintiff  had  pre- 

1.  Davis  v.  Bedsole,  69  Ala.  362.  3.  McSweeney   v.    Carney,  72  Ind. 

2.  Kramer  v.  Matthews,  68  Ind.  172,    430. 

177.  4.  Noyes  v.   Evans,  6  Vt.  628    (27 

Am.  D.  579). 
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viously  brought  an  action  for  a  similar  cause,  to  which  there 
was  a  plea  of  not  guilty,  and  a  judgment  for  defendant.  This 
was  decided  to  be  no  bar,  because,  under  that  plea,  a  license 
or  temporary  right,  or  accord  and  satisfaction,  or  any  other 
justification  or  excuse,  could  be  shown.  The  answer  ought  to 
have  shown  the  precise  point  investigated  and  decided.1 

§  687.  Reply. — The  plaintiff  must  plead,  by  way  of  reply, 
a  former  adjudication  of  a  matter  set  up  as  a  defense,  or  he 
can  not  give  it  in  evidence.2  To  a  plea  of  former  recovery,  if 
the  causes  of  action  were  not  the  same,3  or  if  the  demand  now 
sued  upon  was  not  included  in  the  judgment,4  those  matters 
must  be  pleaded  by  way  of  reply.  So,  if  the  plea  of  former  ad- 
judication is  special,  the  plaintiff  is  driven  to  a  single  point, 
and  must  admit  or  deny  the  judgment,  or  deny  that  it  was  for 
the  same  cause. of  action.5  To  a  plea  of  the  statute  of  limita- 
tions against  an  execution,  a  reply  that  the  defendant  had  filed 
a  motion  to  quash  it  upon  the  ground,  among  others,  that  the 
statute  of  limitations  had  barred  it,  which  was  overruled,  is 
bad  because  the  ruling  might  have  been  made  "on  other 
grounds  not  mentioned  in  the  replication."6  But  if  that  was 
one  of  the  grounds,  and  they  were  all  overruled,  I  do  not  see 
why  it  was  not  concluded.  To  a  complaint  on  one  note  of  a 
series  given  in  the  same  transaction,  the  answer  was  that  there 
was  an  understanding  that  all  the  notes,  including  the  one  in 
suit,  were  to  be  paid  in  cotton  and  other  produce,  and  that  they 
were  thus  paid  before  maturity.  The  reply  was,  that  in  a  suit 
on  the  other  notes,  these  identical  payments  were  pleaded  and 
considered,  and  that  the  plaintiff  recovered  a  judgment  for  one 
cent  and  costs.  This  reply  was  held  bad  because  it  failed  "to 
negative  the  idea  that  the  present  note  was  taken  into  consid- 
eration, in  that  case,  in  determining  how  much  of  the  produce 

1.  Shafer    v.  Stonebraker,  4  Gill  &        4.  Brandon  v.  Judah,  7  Ind.  545. 

J.  345,  355.  5.  Agnew  v.  McElroy,  10  Sm.  &  M. 

2.  Fanning  v.  Insurance  Co.,  37  0.     (18  Miss.)  552  (48  Am.  D.  772). 

St.  344.  6.  Field  v.  Sims,  96  Ala.  540  (11  S. 

3.  Walker  v.  Houlton,  5  Blackford     R.  763). 
348;  James  v.  State,  7  Blackford  325. 
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was  to  be  applied  towards  the  payment  of  the  notes  there  in 
suit.  It  would  be  unjust  to  reduce  the  amount  of  payment  in 
the  former  case,  because  a  portion  of  the  produce  had  been  ap- 
plied to  the  present  note,  and  then  to  allow  a  recovery  of  the 
full  amount  of  that  note  in  this  suit."1 

1.  Thompson  v.  Griffin,  69  Tex.  139  (6  S.  W.  R.  410). 
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A 
ABANDONMENT, 

Continuous  offense,  1207. 

Divorce,  adjudicated  in,  when  no  evidence  in  suit  for  maintenance,  604, 

605. 
Maintenance,  issues  in,  are  different,  719,  720. 

ABATEMENT, 

Attachment,  of,  upon  trial,  does  not  affect  merits,  143. 
Dismissal  of  case  upon  plea  in,  is  no  bar,  143. 

ABORTION— MUEDER, 

By  one  act,  different  crimes,  1207. 

ACCIDENT, 

What  is  or  is  not  an  excuse  for  splitting  a  cause,  206-209. 

ACCOUNTING — See  Defenses  omitted,  page  1359. 

Land  transaction  in,  when  not  binding  as  between  defendants,  579-5S2. 

Mistake  in  suit  for,  does  not  affect  its  bar,  131. 

Mortgagee  by,  for  rents  received,  bars  suit  by  owner  to  collect  them,  477. 

Ordered,  is  not  res  judicata,  125. 

Replevin,  in,  effect  of,  42. 

Title  to  trust  estate  determined  in,  effect  of,  45. 

ACCOUNT  STATED, 

Defeated,  original  account  may  be  sued,  878. 

ACCOUNTS, 

Cash  on  delivery,  what  is  not  a  splitting  of,  231. 
Current,  approval  of,  is  not  conclusive,  126. 
Due  at  different  times,  make  different  causes,  232. 

Erroneously  rejected  because  of  supposed  bar  by  limitation,  is  res  judi- 
cata, 131. 
Express  and  implied,  a  single  cause,  when,  231. 
General  rule  as  to  splitting,  228-230. 

( 1 339 ) 
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ACCOUNTS—  Continued. 

Goods  sold  and  money  loaned,  make  different  causes,  233. 
Money  in  hands  of  removed  executor,  make  but  one  cause,  233. 
Money  paid  and  money  expended,  make  two  causes  of  action,  233. 
Money  received  by  agent,  makes  but  one  cause,  233. 
Note  for  same  account,  effect  of,  233,  234. 

Royalties  due  for  use  of  patent,  make  several  causes,  Vv-hen,  232. 
Stores,  made  at  different,  in  different  branches  of  business,  make  differ- 
ent causes,  231. 
Withdrawing  of  items,  bars  them,  236. 

ADEQUATE  REMEDY  AT  LAW, 

Dismissal  of  bill  in  equity  because  of,  is  no  bar  to  action  at  law,  880. 

ADMINISTRATOR— See  Privies,  page  1428./See  Defenses,  page  1359. 

Accounting  with,  bars  a  suit  for  a  devastavit,  406. 

Current  report  of,  issue  decided  on  exceptions  to,  is  concluded,  628. 

Final  report,  confirmed,  bars  all  defenses,  407. 

Final  report,  issue  decided  upon,  is  res  judicata,  628,  629. 

Petition  of,  to  sell  land,  question  as  to  his  indebtedness  to  the  estate  de- 
cided, is  concluded,  35. 

Removed,  question  as  to,  decided  in  suit  on  note,  bars  same  question  in 
suit  by  his  successor,  630. 

Suit  to  remove,  partnership  question  decided,  effect  of,  33,  34. 

Suit  to  remove,  state  of  his  accounts,  is  immaterial,  548,  549. 

ADMINISTRATORS, 

Joint  exception  of,  to  report  of  master,  sustained,  is  binding  between 
themselves,  569,  570. 

ADMINISTRATOR  DE  BONIS  NON— See  Privies;  subtitle,  Administrator, 
page  1428.     See  Privies,  page  1429. 

ADMIRALTY, 

Common-law  judgment  defeating  action  for  negligence,  when  conclusive 
in,  86,  749. 

ADMISSIONS, 

Obtained  by  duress,  adjudged  in  suit  for  breach  of  contract,  effect  of,  39. 

ADOPTION  OF  CHILD, 

Validity  of,  decided,  bars  same  issue  in  contest  over  other  property,  630. 

ADULTERY— See  Husband  and  wife,  page  1386. 
Contested,  is  concluded,  712. 

Divorce,  suit  for,  must  include  all  acts  of,  305,  306. 
Lascivious  cohabitation,  same  Jiving  together  may  constitute  both  crime? 

1207-1209. 
Paramour  acquitted  for,  does  it  bar  prosecution  of  other  party?  1238. 
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ADVANCEMENTS, 

Considered  in  partition  and  distribution,  must  all  be  concluded,  342. 
Determined  in  suit  for  distribution,  are  concluded  in  partition,  677. 

ADVERSE  POSSESSION, 

Adjudicated,  is  res  judicata,  when,  630. 

Defendant's  recovery  in  forcible  entry  and  detainer,  does  not  sbow,  704. 

"Want  of,  shown  by  judgment  in  forcible  entry  and  detainer,  92. 

AFFIRMANCE  IN  SUPREME  COURT, 

On  one  ground,  ignoring  others,  does  not  affect  the  bar  of  the  latter,  631, 
632.     Contra,  as  to  an  appeal  in  equity,  632. 

AFFRAY, 

Assault  and  battery  barred  by,  when,  1214. 

Assault  and  battery  and  affray,  two  crimes,  when,  1209. 

AFTER-ACQUIRED   RIGHTS— See  Splitting;  subtitle,   Subsequently   ac- 
quired, page  1467. 

AFTER-BORN   CHILDREN— See   Pkivies;    subtitle,  Contingent  interests, 
page  1430. 

AGE  OF  TESTATOR, 

Probate  of  will,  fails  to  show  he  was  an  adult,  when,  632. 

AGENCY, 

Determined  not  to  exist,  is  concluded,  when,  633. 

AGENT, 

All  moneys  due  from,  make  but  one  cause  of  action,  233. 

AGGRAVATED  ASSAULT, 

Bars  common  assault,  when,  1214. 

AGREEMENT, 

Between  plaintiffs  that  suit  shall  not  settle  their  rights,  is  valid,  570. 

Cause  split  by,  omitted  matters  may  be  sued  for,  257,  258. 

Judgment  entered  by,  is  res  judicata,  145-153. 

To  credit  account  on  judgment,  suit  to  enforce,  defeated,  does  not  show 

that  the  account  is  invalid,  634. 
To  divide  property,  validity  of,  not  decided,  when,  634,  635. 
To  sell  land,  adjudged  void,  bars  a  suit  for  specific  performance,  633. 

AIDER  OF  DEFENSE— See  Privies;  subtitle,  Interested  person,  page  1434 

ALDERMEN, 

Determination  of  board  of,  is  conclusive,  86. 
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ALIMONY — See  Defenses  omitted  ;   subtitle,  Divorce,  page  1361. 
See  Splitting  civil  causes  ;  subtitle,  Divorce,  page  1461. 

ALLOWANCE, 

Assignee  for  benefit  of  creditors  in  Missouri,  by,  has  the  force  of  a  judg- 
ment, 87. 
Claim,  of,  denied  by  surrogate,  is  not  res  judicata,  76,  77. 

AMEND, 

Leave  to,  after  demurrer  sustained,  effect  of,  662, 663. 

AMENDED  DECREE/ 

Governs  in  determining  what  was  decided,  635. 

AMENDMENT  OF  COMPLAINT, 

Ejectment,  in,  after  answer,  effect  of,  679. 

AMOUNT— See  Quantity,  page  1445. 

Immaterial  in  suit  to  redeem,  when,  563. 
Mortgage,  upon,  is  immaterial,  when,  553. 

AMOUNT  OF  DEBT, 

Not  in  issue  in  foreclosure  of  collateral  security,  635. 

ANNULLING— See  Cancellation,  page  1347 . 

ANSWER— See  Several  issues,  page  1456. 

Tenders  both  technical  and  substantial  defenses,  a  judgment  for  defend- 
ant is  no  bar  to  a  new  suit,  748. 

ANSWER  OF  FORMER  ADJUDICATION— See  Plea,  page  1424. 

ANTE-NUPTIAL  CONTRACT, 

Suit  upon,  is  barred  by  a  divorce,  459. 

APPEAL, 

Affirmance  on  one  ground  does  not  affect  the  bar  as  to  other  grounds,  145. 

Bar  of  judgment  not  affected  by,  126. 

Defendant  by,  decision  on,  concludes  plaintiff  in  his  appeal  from  same 

judgment,  91. 
Dismissal  after,  no  bar  to  a  new  suit,  169. 

Not  allowed  by  law,  how  that  affects  rulings  upon  motions,  97. 
Not  allowed  by  law,  does  not  affect  the  judgment  as  res  judicata  (§7),  87. 
Supreme  court,  to,  denial  of  motion  to  dismiss,  is  res  judicata,  98,  99. 

APPEALABLE  DECISION, 
Is  a  bar,  122-125. 
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APPELLATE  COURT  IN  INDIA, 

How  affected  by  subsequent  decision  of  inferior  court,  19. 

APPEARANCE  WANTING, 

Dismissal  for,  no  bar,  169. 

APPOINTMENT  OF  RECEIVER, 

Validity  of,  contested  in  one  case,  bars  same  contest  in  another,  781. 

ARBITRATION, 

Set-off,  as  to,  after  judgment  for  plaintiff  on  his  cause,  failure  of  arbitra- 
tors to  make  award,  does  not  affect  bar  of  plaintiff's  judgment,  145. 

ARBITRATORS, 

Determination  of,  is  conclusive,  86. 

Erroneously  reject  claim  as  not  within  the  submission,  it  is  not  barred, 
236. 

ARRAIGNMENT  OMITTED— See  Jeopardy,  page  1404. 

ARREST  OF  JUDGMENT  IN  CRIMINAL  CAUSE, 
Effect  of,  1259. 

ARSON, 

Burning  thirty-five  houses  by  one  act  is  but  one  offense,  1234. 

ASSAULT — See  Assault  and  Battery,  infra.    See  Shooting,  page  1457. 
Assault  and  battery,  conviction  of  assault,  a  bar  to,  1218. 
Assault  with  intent  to  kill,  conviction  of  assault,  no  bar  to,  1222. 
Breach  of  the  peace  and  assault,  when  one  crime,  1210. 
Deadly  weapon  displayed  and  assault,  when  two  crimes,  1210,  1211. 
Disturbing  religious  meeting  and  assault,  when  two  crimes,  1211. 
Excessive  beating  in  return,  two  causes  of  action,  413. 
Kidnaping  and  assault,  two  offenses,  1211. 
Lawful,  found  to  be,  in  one  criminal  prosecution,  precludes  the  state  from 

proving  it  to  be  unlawful,  in  another,  1242-1246. 
Mayhem,  when  conviction  of  assault  bars  prosecution  of,  1215. 
Robbery  and  assault,  when  two  crimes,  1211,  1212. 

ASSAULT  AND  BATTERY— See  Assault,  supra. 
Breach  of  the  peace,  when  barred  by,  1218. 
Felonious  assault,  barred  by,  1218,  1220,  1222. 
Felonious  assault,  when  not  barred  by,  1219. 
Malicious  wounding,  when  barred  by,  1218. 
Rape,  when  barred  by,  1220. 
Rape,  when  not  barred  by,  1219. 
Riot,  when  barred  by,  1218. 
Robbery,  when  barred  by,  1220. 
Robbery,  when  not  barred  by,  1219. 
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ASSAULT  AND  BATTERY— Continued. 
Stabbing,  when  barred  by,  1214,  1215. 
Several  persons  injured  by  same  act,  constitutes  several  offenses,  1234, 

1238.     Contra,  1234. 
Several  persons  injured  by  several  shots  fired  into  a  crowd  in  quick  suc- 
cession, constitutes  several  offenses,  1236,  1238. 

ASSAULT  WITH  INTENT 

To  murder,  bars  an  aggravated  riot,  1214. 
To  rape,  bars  rape,  when,  1218. 
To  rob,  bars  robbery,  when,  1218. 

ASSETS  OF  ESTATE, 

Determined  on  bill  of  review,  is  res  judicata,  636. 

ASSIGNEE— See  Privies,  page  1429. 

Defeated  because  his  assignment  is  void,  is  no  bar,  166. 
Mortgagor,  of,   foreclosure  against,   on  equitable  title,  bars  bis  rights, 
480. 

ASSIGNMENT, 

Fraudulent,  defense  of,  not  barred,  when,  485. 

Mortgage,  of,  validity  of,  adjudicated,  when  is  concluded  (§  287),  636, 

ASSIGNOR — SeePsiviEs;  subtitle,  Assignee,  page  1429. 

ASSUMED  DEBT  AND  OWN  DEBT, 

Constitute  two  causes  of  action,  309. 

ASSUMPSIT, 

Cancellation  lies  after  defeat  of,  when,  881. 

Conversion  barred  by,  when,  636. 

Trover  barred  by,  if  same  evidence  will  support  both,  604. 

ATTACHMENT, 

Damages  caused  "by,  if  pleaded  as  a  counter-claim  to  a  suit  on  the  debt, 

can  not  be  used  to  sustain  a  suit  for  malicious  prosecution,  452-454. 
Defeated  on  a  counter-claim,  is  shown  to  be  wrongful,  439. 
Defeated,  is  not  conclusive  that  it  was  wrongfully  sued  out,  636. 
Matters  decided  on  plea  in  abatement  of,  are  not  res  judicata,  143,  144. 
Sale  ordered  upon,  defeats  exemption,  474. 
Writ,  vacated  on  motion,  is  no  bar  to  a  suit  by  plaintiff  to  accomplish 

same  purpose,  100. 

ATTACHMENT-BOND, 

Suit  on,  judgment  in  attachment  is  conclusive,  636,  637. 

ATTACHMENT  FOR  CONTEMPT, 

Denial  of  motion  for,  in  a  civil  case,  is  res  judicata,  99. 
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ATTEMPTS, 

To  pass  forged  instrument  on  different  persons,  at  different  times,  consti- 
tute different  offenses,  1224. 

ATTORNEYS  AT  LAW, 

Fees  of,  and  damages,  when  make  but  one  cause,  236. 

Money,  collected  by,  denial  of  motion  to  compel  payment,  bars  a  suit  to 

collect,  99.  * 
Payments  made  to,  need  not  be  set  up  in  defense,  490. 

ATTORNEY-IN-FACT, 

Person  sued  as,  a  general  judgment  against  him  will  be  construed  not  to 
be  personal,  772. 

AWARD, 

Exceptions  to,  for  irregularities,  overruled,  bars  a  motion  to  strike  off  the 
judgment  for  same  cause,  99. 

B 

BAGGAGE  AND  MERCHANDISE, 
Lost,  make  two  causes,  237. 

BANKRUPTCY  DISCHARGE— See  In  rem,  page  1388. 

Bars  judgment  rendered  during  pendency  of  bankruptcy  suit,  414. 
Pending  suit  on  claim,  must  be  used  as  a  defense,  413,  414. 
Refused,  bars  an  insolvent  discharge  for  same  cause,  637. 

BANKRUPTCY  PROCEEDINGS— See  Defenses,  page  1360. 
Title  to  land  adjudicated  in,  is  res  judicata,  802,  803. 

BAD  COMPLAINT— See  Complaint,  page  1351. 

BAR  AND  ABATEMENT, 

Finding  of  both  issues  in  favor  of  defendant  bars  a  new  suit,  637. 
BASIS  OF  JUDGMENT, 

Issue  which  is  not,  is  immaterial,  545-548. 

BASTARDY— See  Seduction,  page  1454. 

Determined  in  one  criminal  prosecution,  is  settled  for  all  others,  1246. 
Dismissal  of,  before  trial,  is  no  bar,  169. 

BENEFITS  TAKEN, 

Under  a  judgment,  estop  the  party  from  contesting  it,  501. 

BETTING  ON  RACE, 

Racing  is  barred,  when,  1239. 

85 


1346  INDEX. 

[References  are  to  pages,  Vol.  I,  pp.  1-624,  Vol.  II,  pp.  625-1335.'] 
BILL  IN  EQUITY— See  Complaint,  page  1351. 
Bad,  dismissal  for,  is  no  bar  to  a  good  bill,  767. 

BILL  IN  EQUITY  TO  REDEEM, 

Dismissed  for  failure  to  comply  with  terms  of  decree,  bars  a  new  one, 
781,  782. 

BILL  IN  EQUITY  TO  REFORM  DEED, 
Decree  on,  is  res  judicata  as  to  title,  782. 

BILL  IN  EQUITY  TO  REVIEW, 

Must  include  all  causes,  237. 

Question  determined  upon,  is  concluded  (§  287),  636. 

BILL  OF  EXCHANGE, 

Suit  on,  defeated,  when  a  bar  to  a  suit  on  the  account,  792. 

BILL  OF  SALE, 

Or  mortgage  ?  637-639. 

BOARD  OF  ALDERMEN, 

Determination  of,  is  conclusive,  86. 

BOARD  OF  COMMISSIONERS, 

Determination  of,  is  conclusive,  86. 

BOARD  OF  WIFE, 

In  suit  for,  if  "lawful  separation"  is  contested,  it  will  be  conclusive  in 
other  suits  for  board,  712. 

BONA  FIDE  HOLDER  OF  NOTE, 

Question  of,  is  immaterial,  when,  548,  549. 

BONA  FIDES  OF, 

Assignment, when  adjudication  of,  not  binding  as  between  defendants,  582. 
Purchase,  not  contested  in  suit  on  one  bond,  may  be  in  suit  on  another,  523. 

BOND, 

Attachment,  in — See  Attachment  bond,  page  1344. 

Coupons  and  bond,  constitute  different  causes,  238. 

Date  of  different,  when  makes  issue  different,  639. 

Defeat  of  suit  upon,  because  of  failure  to  prove  its  execution,  does  not 

bar  a  suit  on  the  original  account,  896 
Replevin — See  Replevin  bond,  page  1450. 
Validity  of,  decided  in  law  and  equity,  682-684. 
Validity  of,  decided  on  mandamus,  is  res  judicata,  640. 
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BOUNDARY  LINE, 

Equity  restores,  effect  of,  upon  title,  76. 

Towns,  determined  between  two,  binds  all  persons,  even  as  to  pending 

suits  against  the  towns,  1024. 
Towns,  determined  between  two,  does  not  fix  the  line  between  two  in- 
dividuals, although  their  line  corresponds  with  town  line,  1024. 
Trespass,  determined  in,  in  N.  H.  is  not  conclusive,  53. 

BOUNDARY  SUIT, 

Title  is  not  affected  in,  641,  642,  803. 

BREACH  OF  CONTRACT— See  Contract,  page  1355. 

All  existing  constitute  but  one  cause  of  action,  238-240. 
Entire,  held  to  be  only  partial  bars  a  new  suit,  132. 
Independent  covenants  in  a  contract,  make  different  causes,  240. 

BREACH  OF  PEACE, 

Bars  assault  and  battery,  when,  1214. 

Several  persons  assaulted  in,  constitute  several  offenses,  when,  1236. 

BREACH  OF  WARRANTY— See  Estoppel,  page  1374. 
Defeated,  does  not  bar  a  suit  for  fraud,  643. 
Not  set  up,  is  not  barred,  431-433. 

Sale,  in,  is  not  barred  by  defeat  of  suit  to  rescind  sale  for  fraud,  880. 
Several  persons  damaged  by  one,  gives  several  causes  of  action,  372,  373. 

BUILDING  PLANS, 

What  is  an  adjudication  of  their  value,  820. 

BURDEN  OF  PROOF, 

Of  former  adjudication,  rests  upon  party  who  alleges  it,  606,  607,  612,  613. 

BURGLARY— See  Robbery,  page  1452. 

Larceny  at  same  time,  are  they  two  offenses?  1212,  1213. 

c 

CALIFORNIA, 

Statute  of,  concerning  res  judicata,  10. 

CANCELLATION — See  Defenses  omitted,  page  1359.     See  Setting  aside. 
Conversion  lies  after  defeat  of  cancellation  suit,  when,  878. 
Deed,  of,  by  purchaser  on  account  of  fraud,  and  the  recovery  of  the  pur- 
chase-money, constitute  two  causes,  243. 
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CANCELLATION  —Continued. 

Fraud,  for,  defeated,  bars  a  new  suit  based  on  mistake,  869-871. 
Insurance  policy  on  account  of  fraud,  suit  for,  defeated,  is  no  bar  to  suit 

to  cancel  for  want  of  insurable  interest,  245. 
Judgment,  suit  for,  must  include  all  causes,  246,  247. 
Law  and  equity,  rights  in,  6S4. 

Mortgage,  suit  for,  defeated,  amount  due  is  immaterial,  549. 
Mortgage,  failure  of  suit  to  cancel,  is  no  bar  to  a  defense  of  partial  want 

of  consideration,  24S. 
Mortgage,  of,  two  causes  of  action  exist  for,  when,  247-249. 
Splitting  causes,  doctrine  of,  does  not  apply  to,  when,  284,  301. 
Splitting  causes,  doctrine  of,  applies  to.  when,  243-250. 
Tax-deed,  right  to  cancel  and  right  to  recover  rents  received  by  holder  of 

deed,  constitute  two  causes,  when,  249,  250. 
Will,  suit  for,  defeated,  when  no  bar  to  contest  of  its  execution,  250. 

CAPACITIES  DIFFERENT— See  Privies,  page  1429. 

Conversion  of  goods  owned  in,  constitutes  but  one  cause  of  action,  2(32. 
Heir  of  A,  defeated  as,  no  bar  to  suit  as  heir  of  B,  896. 

CAPACITY  IN  WHICH  SUED, 

A  general  judgment  against  a  person  will  be  construed  to  affect  him  in 
the,  (§376),  772-776. 

CARRIER  AND  WAREHOUSEMAN, 

Breach  of  contract  in  these  capacities,  gives  two  causes  of  action,  250. 

CARVING— See  Splitting,  page  1458. 

"CASH  ON  DELIVERY  OF  GOODS," 
What  is  not  a  splitting  of  cause,  231. 

CAUSE  ENTIRE  OR  DIVISIBLE— See  Splitting,  page  1458. 

CAUSE  OF  ACTION, 
Defined,  226-228. 
lies  judicata,  when  is,  2. 

Split  by  ignorance  of  law,  does  not  affect  bar,  141. 
Splitting,  how  related  to  matters  collaterally  in  question,  36. 
"Title"  to  land,  distinguished  from  "cause  of  action"  as  to  it,  898. 
What  constitutes,  278. 

CERTIORARI, 

All  causes  must  be  included  in,  250,  251. 

CHAMBERS, 

Dismissal  of  suit  in  equity,  at,  is  no  bar,  160. 
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CHANGE  OF  VENUE, 

Denial  of  motion  for,  is  no  bar  to  a  new  one,  99. 

CHATTEL  MORTGAGE, 

Contested  in  replevin,  is  res  judicata,  644. 
Validity  of,  is  immaterial,  when,  557. 

CHARGES  AND  PROOFS, 

Criminal  cause,  in,  variances  between,  1249-1252. 

CHILD— See  Adoption,  page  1340. 

Custody  of,  decreed  "for  the  present,"  or  "temporarily,"  is  no  bar,  119. 

Custody  of,  determined  in  habeas  corpus  is  res  judicata,  94. 

Custody  of,  new  matter,  may  be  changed  on,  374,  375. 

Custody  of,  two  issues,  neither  is  res  judicata,  654. 

Injury  to,  creates  two  causes  of  action  when,  331,  332. 

Injury  to,  parents'  rights,  what  bars,  332. 

Taken,  all  damages  to  parent  for,  constitute  but  one  cause  of  action,  333. 

Unborn — See  Privies  ;  subtitle,  Contingent  interests,  page  1430. 

Wife  in  divorce,  granted  to,  is  conclusive,  712,  713. 

CITY  FUNDS, 

Adjudication  as  to  the  amount  to  which  plaintiff  is  entitled,  when  no  bar 
to  further  proceedings,  644. 

CITY  ORDINANCE, 

Suit  to  test  validity  of,  must  include  all  causes,  251. 

CITY'S  RIGHT, 

In  gas  contract,  when  not  adjudicated,  644. 

CIVIL  AND  CRIMINAL  PROCEEDING  FOR  SAME  CAUSE— See  Privies, 
page  1430. 

CIVIL— CRIMINAL, 

lies  judicata  rules  distinguished,  as  between,  1200,  1201. 

CIVIL  PROCEEDING, 

Issue  determined  in,  between  prosecuting  witness  and  defendant— Effect 
of,  in  criminal  proceeding  for  same  act  or  omission  (§  486),  959-961. 

"CLAIM," 

Distinguished  from  "remedy,"  221. 

CLAIM  CASE, 

Affidavit  in,  quashed  on  motion,  is  res  judicata,  98. 

Issues  decided  in,  are  conclusive,  645. 

Must  include  all  titles,  251. 

Title  to  land  in,  determined,  is  r  .  803. 
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CLOUD  ON  TITLE, 

Title  to  land  litigated  in  suit  to  remove,  is  res  judicata,  808. 

COLLATERAL  ATTACK, 

Objection  to  record,  based  on  error,  is  a,  130. 

Rule  as  to  inferences  by  argument,  does  not  apply  to,  77. 

COLLATERALLY  IN  QUESTION,  §  3,  page  33-49. 

Administrator  removed,  partnership  question  decided,  33,  34. 

Administrator's  indebtedness  to  the  estate,  investigated  on  his  petition 
to  sell  land,  35. 

Cause  of  action  split,  how  related  to  matters  collaterally  in  question,  36. 

Consideration  of  one  note,  investigated  in  a  suit  upon  another,  36. 

Deed,  execution  of,  litigated  in  suit  on  contract  to  pay  money,  36,  37. 

Deed,  forgery  of,  litigated  in  ejectment  for  possession,  37. 

Deed  or  mortgage,  litigated  in  suit  to  recover  deed,  37,  38. 

Defined  and  illustrated,  27,  28. 

Distributee,  alive  or  dead,  adjudicated  in  distribution  proceedings,  38,  39. 

Duress,  admissions  obtained  by,  adjudicated  in  suit  for  breach  of  con- 
tract, 39. 

Fraudulent  judgment,  adjudicated  on  motion  to  distribute,  39. 

India,  not  barred  in,  13. 

India,  rule  in,  56. 

Lunacy  inquisition,  finding  as  to  duration  of  lunacy,  40. 

Marriage  of  parents  determined  in  settlement  of  pauper,  41. 

Matter  which  is  merely,  is  never  concluded,  4. 

Mortgage  fraudulent,  decided  in  suit  to  foreclose  mechanic's  lien,  40. 

Necessarily  determined,  not  collateral,  42,  43. 

Pauper  settled,  marriage  of  parents  determined,  41. 

Partnership  question  determined  in  suit  to  remove  administrator,  33,  34. 

Plat  of  land,  used  as  evidence  in  land  suit,  42. 

Pleadings,  depends  upon,  in  New  Hampshire,  South  Carolina,  West  Vir- 
ginia and  India,  50-65. 

Point  which  is  merely,  is  never  res  judicata,  4. 

Replevin,  account  investigated  in,  42. 

Bes  judicata,  matter  never  is,  4. 

Specific  performance,  necessary  allegations  in,  not  collateral,  42. 

Tenancy,  determined  in  a  suit  for  reconveyance,  43. 

Title  to  goods,  determined  in  trespass  to  land,  43. 

Title  to  goods,  determined  in  trover  for  other  goods,  44. 

Title  to  trust  estate,  determined  in  suit  for  an  accounting,  45. 

Trust  under  will,  validity  of,  determined  in  suit  concerning  accumula- 
tions, 46. 

Widow  or  no  widow,  determined  in  suit  for  letters  of  administration,  47. 

Widow  or  no  widow,  determined  on  improper  evidence.  4S.  49. 

Will,  forged  or  not  forged,  determined  in  suit  to  set  aside  compromise,  49. 
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COLLUSION— See  Fraud,  page  1381. 

Nullity  of  marriage,  decree  of,  obtained  by  collusion,  is  not  void,  and  in 
a  suit  between  her  and  a  stranger,  he  can  not  show  that  she  was  mar- 
ried, 5. 
Nullity  of  marriage,  decree  of,  obtained  by  collusion,  is  conclusive  in  his 

favor  against  a  stranger,  7. 
Sale  of  land,  procured  in  equity  by,  binds  innocent  parties,  137. 

COMMENTS  ON, 

Cases  cited  in  Duchess  of  Kington's  Case,  9. 
Indian  cases  and  statutes,  26,  27. 

COMMERCIAL-LAW  QUESTION, 

Res  judicata  in  state  court,  is  concluded  in  federal  court,  790,  791. 

COMMISSIONS, 

Goods  furnished  and  commissions  make  two  causes,  when,  251. 

Immaterial,  when,  550. 

Salary  and  commissions  make  but  one  cause,  when,  251. 

COMMISSIONERS, 

Determination  of  board  of,  is  conclusive,  86. 

COMMON-LAW  JUDGMENT, 

That  a  city  is  not  bound  to  remove  a  wreck  from  its  harbor,  is  conclusive 
jn  admiralty,  86. 

COMPETENCY  OF  EMPLOYE, 

Litigated,  is  settled,  681. 
COMPLAINT — See  Bill  in  Equity.    See  Several  issues. 

Bad,  cause  affirmed  on  appeal  on  account  of,  bars  a  new  action  on  a  good 

complaint,  767,  768-772. 
Bad,  defeated  on  account  of,  is  no  bar  to  a  good  one,  767-772. 
Bad,  no  demurrer — Merits  tried,  is  a  bar,  766,  767. 
Judgment,  upon,  must  show  what,  1326,  1327. 

COMPROMISE, 

Suit  to  set  aside,  forgery  of  will  determined  in,  49. 

COMPROMISE  AGREEMENT, 

Judgment  to  be  entered  forms  a  part  of,  judgment  does  not  bar  suit  on 

the  remainder,  645,  646. 
Suit  on,  is  not  barred  by  judgment  on  original  agreement,  415-418. 
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COMPROMISE— DECREE, 

Bars  omitted  matters,  258. 
Bes  judicata,  is,  145,  477. 
What  makes,  145,  146. 

COMPULSORY  PAYMENT, 

To  wrong  person,  effect  of,  970. 

CONCEALING  BIRTH, 

Murder,  two  crimes  in  N.  C,  1213. 

CONCURRENT  JURISDICTION— See  Incidentally,  page  1386. 

Allowance  of  claim,  denied  by  surrogate,  is  not  res  judicata,  76,  77. 

Boundary,  restored  in  equity,  effect  of,  upon  title,  76. 

Definition  of  "concurrent  jurisdiction,"  28-30,  69. 

"Directly  upon  the  point,"  judgment  of,  is  a  bar,  3. 

Forcible  entry,  fact  of  possession  determined  in,  is  evidence  of  that  fact 
in  assault  and  battery  case,  65. 

Fraud  in  release  of  legacy,  determined  upon  exceptions  to  executor's 
report  in  orphans'  court,  is  not  res  judicata,  66. 

Heirship,  determined  in  suit  for  letters  of  administration,  is  not  res  ju- 
dicata, 66.     Contra,  67,  68. 

Heirship  determined  in  suit  to  distribute,  in  probate  court,  is  binding  in 
suit  for  land,  74,  75. 

Illustrated,  6,  28-30. 

India,  question  of,  explained  in,  13,  14,  15. 

Insanity,  determined  in  suit  to  set  aside  a  deed,  is  conclusive  as  to  an- 
other deed  then  made,  76. 

Installment^  interest,  suit  for,  in  inferior  court,  defeated  because  bond 
invalid  does  not  bar  suit  on  bond  in  superior  court,  68,  69. 

Reformation  of  deed  not  precluded  by  judgment  at  law  upon  it,  70. 

Street  repairs,  liability  of  abutting  land  for,  determined  by  a  magistrate, 
is  not  res  judicata,  70,  71. 

Surrogate's  refusal  to  allow  a  claim  is  not  res  judicata,  76,  77. 

Title  to  land,  determined  in  attachment  suit,  is  not  res  judicata.  71,  72. 

Title  to  land  determined  in  a  case  for  violation  of  city  ordinance  is  not 
res  judicata,  73. 

Title  to  land  determined  in  a  criminal  case  before  a  magistrate  is  not  res 
judicata,  72,  73. 

Title  to  land  determined  indirectly  in  equity,  76. 

"When  is  a  bar,  3. 

Will,  denial  in  probate  court,  of  right  to  establish  as  lost,  bars  its  use  in 
partition,  76. 

Will,  set  aside  as  to  goods  in  probate  court,  not  binding  as  to  land,  74. 

Will,  set  aside  as  to  land,  in  court  of  law,  not  binding  as  to  goods  in 
ecclesiastical  court,  73,  74. 

Will,  validity  of,  determined  at  testator's  domicile,  is  res  judicata  in  an- 
other state,  76. 
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CONDEMNATION  SUITS, 

All  damages  must  be  recovered  in,  252-254. 

Money  awarded  in,  accepted  and  retained,  bars  acceptor  from  showing 
suit  void,  500. 

CONDITION, 

Contract,  condition  in,  and  breach  of  warranty,  do  they  constitute  differ- 
ent causes  of  action?  254,  255. 

Lease,  recovery  of  possession  for  breach  of  condition  in,  and  right  to 
growing  grain,  make  two  causes  of  action,  256. 

Note,  condition  upon  which  it  was  to  be  delivered,  litigated  in  replevin, 
same  contest  is  barred  in  suit  on  note,  749. 

CONDITIONAL, 

Limitation — Persons  having  a,  are  barred  by  a  suit  against  persons  hav- 
ing the  first  estate  of  inheritance  and  all  prior  interests,  987. 
Sale  of  goods,  and  also  mortgage  taken,  give  two  causes  of  action,  255. 

CONFESSION, 

Insurance  assessment,  upon,  bars  a  defense  to  a  new  assessment,  153. 

Partner,  by,  bars  a  suit  against  the  others,  1063. 

Plaintiff,  by,  of  plea  of  release,  bars  him  from  a  new  suit,  153. 

CONFIRMATION, 

Rights  not  settled  by,  when,  484. 

CONSENT, 

Judgment  by,  is  res  judicata,  145-153. 

Omission  of  matters  by,  is  not  a  splitting,  257,  258. 

CONSIDERATION  OF  CONTRACT, 

Ante-nuptial,  of,  adjudicated  at  law  is  barred  in  equity,  684. 
Assignment  of  judgment,  of,  when  not  adjudicated,  649. 
Assignment  of  notes,  of,  what  fails  to  show  that  it  was  adjudicated,  727,  728. 
City  bonds,  of,  when  adjudicated  in  a  suit  for  interest,  646-649. 
Claim  on  which  judgment  was  based,  subsequent  failure  of   considera- 
tion of,  removes  the  bar,  377,  378. 
Failure  of,  pleaded  but  defeated,  bars  its  use  a  second  time,  449. 
Fraud  held  to  cause  no  failure  of,  134. 
Illegal,  adjudicated  at  law  and  in  equity,  684. 
Total  failure  of,  held  to  be  partial,  effect  of,  133. 

CONSIDERATION  OF  DEED, 

Not  settled  between  defendants,  when,  582. 

CONSIDERATION  OF  NOTE, 

Determined  in  suit  upon  another  note,  36. 
When  not  in  issue,  649. 
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CONSIDERATION  OF  SERIES  OF  NOTES, 

Not  contested  in  suit  on  first  one,  is  open  to  contest  in  suit  on  second, 
528,  532. 

CONSPIRACY  BY  TWO, 

One  acquitted  bars  prosecution  of  other,  1239. 

CONSPIRACY  TO  DEFRAUD, 

Adjudicated  at  law  and  in  equity,  685. 
What  fails  to  show  that  it  was  decided,  650. 

CONSTABLE— See  Privies  ;  subtitle,  Officer  with  writ,  page  1440. 

CONSTABLE'S  BOND, 

May  be  sued  upon,  for  want  of  a  return,  and  for  a  false  return,  330.  ' 

CONSTRUCTION  OF, 

Contract,  is  res  judicata,  when,  650. 

Deed  of  trust,  immaterial,  when,  551. 

Judgments,  made  with  reference  to  the  pleadings,  715,  772-776,  949,  950. 

Judgments,  by  parties,  when  has  the  force  of  res  judicata,  652,  653. 

Judgments,  report  of  commissioner,  master  or  referee  will  be  examined 

in  order  to  make,  783,  784. 
Marriage  contract,  adjudicated  at  law  and  in  equity,  696. 
Will,  character  of  interest  of  parties,  is  immaterial,  when,  566,  567. 
Will,  as  to  land,  when  immaterial,  552. 
Will,  in  probate  court,  is  res  judicata,  825. 
Will,  quantity  of  interest  of  parties,  is  immaterial,  when,  56L 

CONSTRUCTIVE  SERVICE, 

Foreclosure  on,  is  no  bar  to  a  suit  on  the  bond,  297,  298. 

CONTEMPT, 

Civil  suit,  prosecution  for,  in,  all  defenses  must  be  used,  418. 
Criminal,  civil  suit  is  not  barred,  956-958. 
Criminal,  criminal  prosecution  is  not  barred,  957. 

CONTEMPT  OF  WITNESS, 

Refusing  to  be  sworn  on  next  day,  is  a  second  offense,  1213. 

CONTESTED  ISSUES— See  Issues,  Contested  oe  not  contested,  page  1398. 

CONTINGENT  INTERESTS, 

Persons  having,  when  bound  or  not  bound— See  Privies,  page  1430. 

CONTINUING  COVENANTS, 

Successive  breaches  of,  give  successive  causes  of  action,  259,  260. 

CONTRACT— See  Deed,  page  1358,  for  same  principles. 
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CONTRACT—  Continued. 

Damages  caused  by  negligence  or  non-performance,  will  they  be  barred 

if  not  used  as  a  defense?     See  Defenses  Omitted,  page  1360. 
Declared  void,  binds  defendants  as  between  themselves,  without  issues, 

when,  5S2. 
Execution  of,  determined,  when  not  binding,  552. 
Fraud  connected  with,  when  makes  two  causes,  383-387,  604,  878,  879. 
Performance  of,  what  fails  to  show  an  adjudication  of,  766.* 
Purchase  of  land,  for,  what  adjudicates  its  invalidity.  652. 
Tort  connected,  when  two  causes,  383-387,  604,  878,  S79. 
Total  breach  of,  held  to  be  but  partial,  effect  of,  132. 
Transfer  of  lands,  for,  what  does  not  adjudicate  its  validity,  650-652. 
Validity  of,  adjudicated  at  law  and  in  equity,  685-687. 

CONTRACT,  SUIT  UPON,  DEFEATED, 

Equitable  suit  lies,  when,  878,  879. 

Fraud,  suit  for,  lies  when,  878. 

Negligence,  suit  for,  lies  when,  879. 

Tort,  suit  for,  is  barred,  if  same  evidence  will  support  both  cases,  604. 

Trust,  suit  for,  lies  when,  879,  881. 

CONTRACTOR— EMPLOYER, 

Privity  between,  991,  992. 

CONTRACTOR— SUBCONTRACTOR, 

*  Privity  between,  993,  994. 

CONTROLS  CASE  OR  DEFENSE— See  Privies;  subtitle,  Interested  per- 
son, page  1435-. 

CONVERSION— See  Trespass.     See  Trover. 

All  articles  taken  at  one  time,  constitute  but  one  cause,  261-264,  271. 

Capacities,  goods  owned  in  different,  of,  but  one  cause,  262. 

Different  takings  make  different  causes,  262. 

Hire,  suit  for,  lies,  if  conversion  is  defeated,  879. 

Hire,  suit  for,  is  barred,  if  conversion  is  not  defeated,  262. 

Other  property,  of,  allowed  for  in  replevin,  bars  a  suit  for  it,  653. 

Prior  services  of  chattel  must  be  included  in,  262. 

CONVEYANCE, 

Decree  compelling  person  to  make,  bars  all  his  defenses,  399,  400. 
Suit  to  compel,  must  include  all  causes,  264. 

CONVICTION— See  Crimes,  page  1357. 

Justice,    before,  bars    further    prosecution   of    prior   case    in   superior 

court,  89. 
Reversed  on  defendant's  appeal,  effect  of,  1263,  1264. 
Set  aside  on  defendant's  motion,  effect  of,  1262-1264. 
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CORPORATION, 

Directors,  privity  between  theru  and  corporation,  994,  995. 

Officers  or  trustees,  privity  between  them  and  corporation,  994,  995. 

Receiver  is  in  privity  with  corporation,  995. 

Stockholders,  what  is  the  privity  between  them  and  corporation,  995-998. 

COSTS, 

Commissions  of  attorneys,  what  does  not  fix  their  priorities,  777. 
Dismissal  for  failure  to  secure,  is  no  bar  to  a  new  suit,  169,  174,  178. 
Judgment  for  defendant  for,  is  not  res  judicata,  127 . 

COSURETYSHIP, 

When  determination  of,  binds  as  between  defendants,  and  when  not, 
583-585. 

COUNTER-CLAIM— See  Defenses  Omitted,  page  1361-. 

Outside  of  the  issues,  and  not  submitted  to  the  court,  is  not  barred  because 

evidence  was  heard  upon  it,  737. 
Rejected  as  bad  in  law,  is  barred,  450. 

COUNTERFEIT  PLATES, 

All  possessed  at  one  time  constitute  but  one  crime,  1213. 
COUNTY, 

Suit  defeated  because  brought  in  wrong,  is  no  bar,  144. 
COUNTY  WARRANTS, 

Order  for  their  issue,  bars  all  defenses,  400,  401. 
COUPONS— See  Bond,  page  1346. 

Mandamus  to  compel  payment,  answer  that  bonds  were  issued  without 

authority,  judgment  for  defendant  shows  that  the  coupons  are  invalid,  653. 

COURT, 

Grade  or  kind  of,  does  not  affect  its  decision  as  res  judicata,  85,  86. 
COURT  WITHDRAWS  PART  OF  A  DIVISIBLE  CAUSE, 

A  new  suit  lies,  153,  154. 
COURT  MARTIAL, 

Acquittal  by,  does  not  bar  a  criminal  prosecution,  955,  956. 
CREDIT  ALLOWED, 

In  former  action,  what  does  not  show,  654. 

CREDITOR    OF    DECEDENT  —  See     Pkivies;      subtitle,   Administrator, 

page  1428. 
CREDITOR— FRAUDULENT  GRANTEE, 

Creditor  sues  fraudulent  grantee,  the  latter  is  not  bound  by  a  decree  in 

favor  of  another  creditor,  999. 
Creditor  sues  fraudulent  grantee,  the  former  is  not  bound  by  a  decree 
against  another  creditor,  999. 
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CRIMES  AND  CRIMINAL  PROCEEDINGS— See  Issues  in  criminal  causes 
— Jeopardy  in  criminal  causes— Plea  of  former  adjudication  in  crimi- 
nal causes — Practice  in  criminal  causes. 

Acquittal — Conviction,  distinguished  in  Texas,  1201,  1202. 

Acquittal — Possible  evidence  would  have  convicted,  is  a  bar,  1201. 

Acquittal — Same  evidence  supports  both  cases,  is  a  bar,  1201,  1208. 

Arrested  person  and  officer — No  privity  between,  969. 

Civil  and  criminal  prosecution  for  same  cause — See  §§  483-4S9,   pages 
955-970.     See,  also,  Privies,  page  1430. 

Civil  and  criminal  rules  as  to  res  judicata,  distinguished,  1200.,  1201. 

Criminal  conversation,  suit  for,  barred  by  divorce  granted  to  wife,  459. 

Demurrer,  issue  determined  on,  effect  of,  1241,  1242. 

First  judgment  bars  all  others,  1202. 

Fraud,  effect  of,  1202,  1203. 

Inferior  court,  conviction  in,  effect  of,  1203,  1220,  1221,  1222. 

Irregular  proceedings,  merits  tried  in,  a  bar,  1204. 

Issue  determined  in,  effect  of,  in  civil  proceeding  between  prosecuting 
witness  and  defendant,  (§487),  961-965. 

Issue  determined  in,  effect  of,  in  civil  proceeding  between  state  and  de- 
fendant, (§488),  965-969. 

Jurisdiction  wanting,  effect  of,  1204. 

Merits  tried  in  irregular  proceedings,  is  a  bar,  1204. 

Motion  for  a  discharge  after  a  mistrial,  denied,  is  a  bar,  99. 

Officer  and  arrested  person  are  not  privies,  969. 
*    Other  state — Conviction  for  same  offense  in,  no  bar,  1204,  1205. 

Principle  involved,  1200-1205. 

Prosecuting  witness  gets  a  part  of  the  fine,  that  may  be  considered  in  re- 
duction of  damages  in  a  civil  suit  by  him*against  defendant,  958. 

State,  conviction  in  one,  no  bar  to  prosecution  in  another,  1204,  1205. 

CROSS-BILL, 

Dismissed  on  merits,  is  a  bar,  157,  158. 

Divorce,  cross-bill  may  furnish  a  new  cause  of  divorce,  375. 

CROSS-DEMAND— See  Defenses  omitted,  page  1361. 

CROSS-ERROR, 

Issue  decided  on,  is  barred,  654. 

CRUELTY  OR  NO  CRUELTY, 

In  divorce,  contested,  is  concluded,  712,  713. 
CRUEL  TREATMENT, 

Splitting  in  divorce  case,  effect  of,  307. 

CUSTODY  OF  CHILD-See  Child,  page  1349. 

D 

DAM, 

Identity  of,  in  two  suits  may  be  shown  by  parol,  838-841. 
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DAMAGES, 

Condemnation  suit,  prior  and  prospective,  must  be  recovered  in,  252-254. 
Erroneously  rejected  in  suit  on  bond,  a  bar,  137. 
Permanent  injury,  for,  all  make  but  one  cause,  265-272. 
Prior,  erroneously  rejected,  are  barred,  136. 
Prospective,  erroneously  rejected,  are  barred,  136. 

DATE  OF  BOND, 

"When  makes  issue  different,  639. 

DEADLY  WEAPON, 

Concealed — Drawing,  two  offenses,  1213,  1214. 
Displayed — Assault,  when  two  offenses,  1210,  1211. 

DEBT, 

Collateral  securities  and  debt,  constitute  different  causes,  288,  289. 
What  adjudicates  the  non-existence  of,  654,  655. 

DEBTOE— See  Privies  ;  subtitle,  Assignee,  page  1429. 

DECEDENT— See  Privies,  page  1431. 

DECEIT  AND  RESCISSION, 

Adjudication  of,  at  law  and  in  equity,  effect  of,  687. 

DECLARATION— See  Complaint,  page  1351. 

DECLARE  TRUST, 

Suit  to,  defeated — Quiet  title  lies,  879. 

DECLARING  LIEN, 

For  one  installment  of  interest,  effect  of,  272. 

DEDICATION, 

Adjudication  of,  is  conclusive,  655. 

DEED — See  Contract,  page  1355,  for  same  principles. 

DEED, 

Cancel,  suit  to,  must  not  be  split,  243. 

Construed,  effect  or  validity  of,  is  concluded  by,  655,  656. 

Construed,  at  law  and  in  equity,  6S7. 

Construed  erroneously  as  to  support  of  grantor,  effect  of,  139. 

Date  of,  what  adjudication  does  not  bar  party  from  showing,  823. 

Defeat  of  suit  upon,  contract  to  convey  lies,  when,  S81. 

Execution  of,  determined  in  suit  for  money,  is  not  binding,  36,  37. 

Forgery  of,  determined  in  suit  for  possession  of  land,  does  not  bind,  37. 

Fraudulent  conveyance  suit,  when  deed  not  in  issue  in,  709. 

Mistake  in,  .when  immaterial,  556. 

Mortgage,  determined  to  be,  in  suit  to  recover  deed,  effect  of,  37,  3S. 
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DEED—  Continued. 

Mortgage  or  deed,  determined  in  injunction  suit,  is  concluded,  7-11-744. 

Mortgage  or  deed,  what  does  not  settle,  656. 

Real  and  personal  property  included  in  one  deed,  as  a  judgment  con- 
cerning the  realty  is  not  conclusive  on  that,  it  is  not  conclusive  in  regard 
to  the  personalty,  779. 

Redelivery,  suit  to  compel,  defeated,  bars  ejectment  on  same  deed,  52. 

Tender  of  deed  not  made,  failure  of  suit  for,  is  no  bar  to  new  suit,  195. 

Validity  of  deed  is  immaterial,  when,  553. 

Void  concerning  one  parcel  of  land>so  adjudicated,  is  conclusive  concern- 
ing another  parcel  included  in  same  deed,  705. 

DEED  OF  TRUST, 

Adjudication  as  to  validity  of,  when  conclusive  as    between  defend- 
ants, 585. 
Construction  of,  immaterial  when,  551. 
What  is  an  implied  adjudication  against  its  validity,  656. 

DEFAULT— See  §§  216,  217  for  effect  of  a  judgment  by  default. 
Judgment  by,  is  a  consent  to  splitting  cause,  when,  258. 

DEFENDANTS,    ISSUES    BETWEEN— See  Issues   between    defendants, 
etc.,  page  1399. 

DEFENSE,   ASSISTING   IN— See   Privies;  subtitle,   Interested  person, 
page  1434. 

DEFENSES  OMITTED— What  is  or  is  not  a  defense,  (§§  159-206),  398-499. 
Accounting, 

All  matters  of  defense  must  be  set  up  in,  406-411. 
Administrator,  with,  bars  a  suit  for  a  devastavit,  406. 
Administrator,  with,  bars  a  suit  for  prior  penalties,  407. 
Administrator,  final  settlement  with,  concludes  all  defenses,  407. 
Consideration  of  mortgage  passed  upon,  in,  is  a  bar,  409,  410. 
Partnership  affairs  in,  concludes  all,  410,  411. 

Rents  by  mortgagee  in  possession,  for,  in  his  suit  to  foreclose,  bars  a 
suit  by  owner  to  recover  them,  477. 
Administrator, 

Note  given  by,  to  decedent,  must  be  used  as  a  defense  to  his  petition 

to  sell  land,  412. 
Petition  of,  to   sell  land,  calls  on  heirs  to  produce  all  defenses, 
412,  413. 
Advancements,  must  be  considered  in  partition,  486,  487. 
Assault,  excessive,  is  not  a  defense  to  a  suit  for  the  first  assault,  413. 
Assignee  of  mortgagor,  foreclosure  against  on  an  equitable  title,  bars  all 

his  rights,  480. 
Assignment  fraudulent,  defense  of,  when  not  barred,  485. 
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DEFENSES  OMITTED— Continued. 

Bankruptcy  discharge,  bars  judgment  rendered  pending  the  bankruptcy 
proceedings,  414. 

Bankruptcy  discharge  pending  suit,  must  be  used  as  a  defense,  413,  414. 

Bankruptcy  discharge  pending  suit,  no  bar  to  suit  to  revive,  414. 

Bankrupt's  petition  for  a  discharge,  calls  for  all  defenses,  484. 

Beneficiaries  under  a  trust,  made  parties  to  foreclose  a  mechanic's  lien, 
must  bring  forward  all  defenses,  482. 

Breach  of  warranty  not  set  up,  is  not  barred,  431-433. 

Breach  of  warranty  set  up  and  used,  bars  a  new  suit  upon  it,  439. 

Canceled  mortgage  reinstated,  bars  all  prior  defenses,  in  a  suit  to  fore- 
close, 401. 

Cancellation  of  deed,  decree  of,  is  no  defense  to  suit  to  compel  execution 
of  deed  according  to  contract,  414,  415. 

Cancellation  of  will,  decree  for,  bars  defendant  from  showing  that  plaint- 
iff was  a  bastard,  as  that  was  a  defense  to  the  original  suit,  415. 

Compromise  agreement,  is  not  barred  by  judgment  on  original  claim, 
415-418. 

Contempt  in  civil  suit — All  defenses  must  be  used,  418. 

Contract  sued  upon,  damages  caused  by  negligence  or  non-perform- 
ance, WILL  THEY  BE  BARRED  IF  NOT  USED?   41S-428. 

Carrier,  recovery  by,  for  services,  bars  a  suit  for  failure  to  carry  ac- 
cording to  contract,  427. 

Employe,  recovery  by,  for  wrongful  discharge  without  notice,  is  no 
bar  to  a  suit  against  him  for  injury  done  to  materials,  428. 

Fruit  not  according  to  contract,  recovery  of  damages  for  by  pur- 
chaser, gives  seller  the  right  to  recover  contract  price,  419-421. 

Gas  works,  a  recovery  from  the  contractor  of  damages  for  improper 
work,  for  non-performance,  and  for  money  advanced,  bars  a  suit 
by  him  upon  the  contract,  422,  423. 

Goods  sold,  recovery  for,  bars  a  suit  to  recover  damages  for  non-de- 
livery, 422. 

Independent  contracts  to  manufacture  machines  and  to  pay  for  pat- 
terns and  tools,  what  are,  442-449. 

Kitchen  range  not  according  to  contract,  recovery  by  seller  of  con- 
tract price,  is  no  bar  to  suit  by  purchaser  for  damages,  419. 

Landlord  and  tenant — Contract  of  landlord  to  remodel  and  to  make 
a  new  lease,  is  a  defense  that  must  be  used  to  defeat  summary  pro- 
ceedings for  removal,  421,  422. 

Machinery  not  according  to  contract,  recovery  of  price  by  vendor 
bars  a  claim  of  vendee  for  damages,  420,  421. 

Malpractice,  is  suit  for,  barred  by  recovery  for  services?  423-425. 

Quantum  meruit,  recovery  upon,  for  services,  bars  a  suit  by  employer 
for  improper  performance,  427. 

Services,  damages  recovered  for  their  improper  performance,  is  no 
bar  to  a  suit  for  their  performance,  425,  426. 
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DEFENSES  OMITTED— Continued. 

Contract  sued  upon,  damages  caused  ey  negligence  or  non-perform- 
ance, will  they  be  barred  ip  not  used? — Continued.  418-428. 

Services,  recovery  for  on  contract,  is  no  bar  to  a  suit  for  damages  for 

improper  performance,  425,  426. 
Storage  contract,  recovery  against  warehouseman  for  breach  of,  is  no 
bar  to  a  suit  for  the  storage  by  a  person  to  whom  the  warehouse- 
man had  assigned  his  claim  before  the  first  suit  was  brought,  428. 
Surgeon's  services,  is  suit  for,  barred  by  recovery  for  malpractice? 

423-425. 
Towing  logs,  contract  for,  what  is  not  connected  therewith,  427. 
Coparcener  holding  a  mortgage,  must  make  that  defense,  in  partition,  403. 
Conveyance,  decree  compelling  person  to  make,  bars  all  his  defenses, 

399,  400. 
Counter-claim 

Not  set  up,  or  set  up  and  not  used,  is  not  barred,  429-438. 
Pleaded  as  a  defense  and  rejected  for  that  reason,  is  not  barred,  435. 
Set  up  and  used — Principle  involved  in,  438. 
What  is  not  a,  437,  438. 

Withdrawn  by  leave  of  court,  is  not  barred,  430. 
County  warrants,  order  for  their  issue,  bars  all  defenses,  400,  401. 
Creditors,  fraudulent  mortgage  foreclosed  against,  bars  all  their  rights,  480. 
Criminal  conversation,  suit  for,  is  barred  by  divorce  granted  to  wife,  459. 
Cross-demand  not  set  up,  or  set  up  and  not  used,  is  not  barred,  429-438. 
Declaring  liens,  suit  for,  calls  for  all  defenses,  455. 
Deed    and  will    in    family  settlement,   suit  to   construe,  calls    for  all 

defenses,  455. 
Deceit,  defense  of,  when  must  be  made,  483-485. 
Demise  for  twenty  years,  recovery  upon,  does  not  bar  defendant  from 

recovering  the  fee,  657. 
Distribution,  all  defenses  must  be  made  in  suit  for,  403-404. 
Distribution  of  corporate  assets,  decree  for,  bars  a  suit  for  unpaid  sub- 
scription, 455,  456. 
Distribution  of  partnership  assets,  suit  for,  calls  for  all  defenses,  457,458. 
Distribution  of  property  as  the  estate  of  A.,  bars  a  party  from  showing 

that  it  belonged  to  estate  of  B.,  456. 
Distribution  of  property  as  the  estate  of  A.,  what  defenses  need  not  be 

made,  456,  457. 
Divorce  and  alimony  to  wife,  bars  husband  from  suing  her  for  a  debt,  461. 
Dower  rights,  foreclosure  does  not  affect,  when,  478,  479. 
Dower  rights,  fraudulent  conveyance  set  aside,  does  not  bar,  462. 
Dower  rights,  partnership-land  suit,  decree  in,  bars,  462,  463. 
Dower  set  off  to  wife  of  a  legatee,  does  not  prevent  defendants  from  con- 
testing the  will  which  covers  other  property,  463,  464. 
Dower  suit,  calls  on  heirs  to  make  all  defenses,  462. 
86 
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DEFENSES  OMITTED—  Continued. 
Ejectment, 

All  titles  are  barred  by,  in  some  states,  and  not  in  others,  405,  464. 
Equitable  defenses  are  not  barred  in  Alabama,  California  and  Mas- 
sachusetts, 465. 
Equitable  title  in  Pennsylvania,  ejectment  on,  bars  all  rights,  464. 
India,  equities  are  barred  in,  466-468. 
Indiana,  equitable  rights  are  barred  in,  469. 
Lienholder  who  has  actual  but  not  rightful  possession,  if  ousted,  can 

then  sue  former  plaintiff  to  cancel  his  deed  for  fraud,  468. 
Reform  deed,  suit  to,  lies  by  defendant  after  ouster,  466. 
Specific  performance,  right  to  have,  is  not  barred  in  Oregon  by  oust- 
er, 469. 
Equitable  defenses, 

Decided  by  law-court  without  jurisdiction,  are  not  barred,  472. 

Not  used  at  law  are  not  barred  in  California  and  Kentucky  but  are  in 

Indiana,  471. 
Partly  used  at  law  are  barred  in  equity,  471,  472. 
Equitable  rights  of  junior  incumbrancer  not  affected  by  decree  awarding 

possession  to  senior  incumbrancer,  when,  479,  480. 
Equitable  title,  foreclosure  on,  bars  all  rights  of  assignee  of  mortgagor, 

480. 
Excusable  neglect  for  not  making  a  defense  does  not  bar  it,  401,  402. 
Exemption — See  Homestead,  infra,  page  1363. 
Exemption,  attachment  and  sale,  defeats,  474. 
Exemption,  garnishment  in  another  state  of  exempt  wages,  they  may  be 

recovered  in  home  state,  474. 
Forcible  entry  and  detainer  suit,  recovery  of  possession  by, 

Buildings  and  crops  may  be  recovered  from  one  who  thus  gets  pos- 
session, 476,  477. 
Covenants  in  lease  may  still  be  sued  upon,  433. 
Ejectment  lies  against  one  who  thus  gets  possession,  475. 
Purchaser  at  mortgage  sale  who  thus  gets  possession  may  be  ousted 

by  having  his  sale  canceled,  475. 
Purchaser  at  mortgage  sale  who  thus  gets  possession,  may  be  sued 

for  rents  taken,  475,  476. 
Title  not  affected  by,  475. 
Foreclosure  decree, 

All  defendant's  rights  are  barred  by,  477. 

Claim  omitted  from,  is  subject  to  defenses,  478. 

Dower  rights,  not  barred  by,  when,  478,  479. 

Equitable  rights  of  junior  incumbrancer,  not  affected,  when,  479. 

Fraudulent  mortgage,  foreclosure   of,  against  creditors,  bars  them 

from  attacking  it,  480. 
Infants'  rights  are  concluded  by,  480. 

Mechanic's  lien  suit  to  foreclose  calls  for  all  defenses,  482. 
Prior  and  superior  rights,  how  affected  by,  481-483. 
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DEFENSES  OMITTED— Continued. 
Fraud, 

Defense  of,  when  must  be  made,  483-485. 

Gift,  suit  to  set  aside  by  administrator  for  fraud,  is  not  barred  by  a 

recovery  of  the  gift  from  him,  434. 
Law,  if  a  defense  at,  it  will  not  warrant  relief  against  the  judgment 

in  equity,  483,  484. 
Power  of  attorney,  probate  court  in  Pennsylvania  can  not  pass  upon 

fraud  in,  407-409. 
Trust  deed,  when  fraud  in,  need  not  be  used  as  a  defense,  485. 
Fraudulent  assignment,  defense  of,  when  not  barred,  485. 
Fraudulent  conveyance — Dower  rights  need  not  be  set  up  and  adjusted  in 

suit  to  set  aside,  462. 
Garnishment  in  Massachusetts,  calls  for  all  defenses,  4S5. 
Heir,  land  of,  included  in  bill  to  sell  to  pay  debts  of  ancestor,  decree  of 

sale  bars  his  title,  413. 
Homestead, 

Foreclosure  bars,  472. 

Fraudulent  conveyance  canceled  by  creditor,  bars,  473. 
Fraudulent  mortgage  canceled  by  creditor,  does  not  affect,  473. 
Partition  sale  bars,  473. 
Probate  sale  does  not  bar  widow's,  473. 
Illegality  in 'consideration  of  claim  sued  upon,  must  be  made  as  a  defense, 

485. 
Implied  trust,  suit  to  recover  land  held  by,  calls  for  all  defenses,  486. 
Independent,  though  connected  contracts,  need  not  be  used  as  defenses, 

442-449. 
Indian  rule — All  matters  of  defense  are  directly  in  issue,  402-406. 
Infants,  foreclosure  against,  bars  their  rights,  480. 

Insurance  policy,  recovery  on,  is  no  bar  to  a  suit  on  a  premium  note,  434. 
Lien,  suit  to  declare,  calls  for  all  defenses,  455. 
Lienholder  made  a  party  to  an  administrator's  petition  to  sell  land,  must 

see  that  his  lien  is  saved,  413. 
Mandamus  to  compel  rates  of  toll  to  be  fixed  does  not  bar  quo  tvarranto, 

486. 
Money  paid,  suit  for,  damages  because  it  was  paid  contrary  to  order,  is 

a  defense,  that  will  be  barred  if  not  made,  486. 
Negligence  and  non-performance  of  contract,  are  they  defenses  that  must 

be  used  against  a  suit  on  the  contract  ?  418-428.    See  page  1360. 
New  Jersey  statute,  set-off  under,  is  not  barred  if  plaintiff  becomes  non- 
suit, 436,  437. 
Note,  suit  upon,  usury  will  be  barred  if  not  used  as  a  defense,  498,  499. 
Opportunity  to  make  a  defense,  bars  it,  399. 
Partition  suit, 

Advancements  must  be  considered  in,  486,  487. 
All  defenses  must  be  made  in,  404 — Exceptions,  402. 
Title  concluded  by,  when,  487,  488. 
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DEFENSES  OMITTED— Continued. 

Partition  suit — Continued. 

Will  construed  in,  binds  creditors  of  a  party,  489. 

Will  settling  title  otherwise,  must  be  used  as  a  defense,  4S9. 
Partnership  land  suit,  dower  rights  must  be  adjusted  in,  462,  463. 
Partnership  matter,  not  settled,  when,  484. 
Payment, 

A  defense  purely,  489. 

Attorney  of  plaintiff,  payment  to,  need  not  be  used  as  a  defense,  490. 

Goods,  payment  in,  need  not  be  used  as  a  defense,  490. 

Receipt  in  full  subsequently  found  will  not  afford  relief,  490. 
Power  of  attorney,  fraud  in,  probate  court  in  Pennsylvania  can  not  pass 

upon,  407-409. 
Pre-emption  rights  must  be  set  up  in  defense  to  ejectment,  405. 
Principle  involved  in  Defenses  omitted,  399-406. 
Prior  rights,  foreclosure  affects  how,  481-483. 
Priorities  must  be  used  as  a  defense  in  foreclosure,  491. 

Quieting  title, 

All  defenses  must  be  made,  491-493. 
Pending  suit,  title  acquired  must  be  set  up,  492. 
Subsequent  title,  when  barred,  492,  493. 
Eeal  party  in  interest,  that  plaintiff  is  not,  is  a  defense  that  must  be 

made,  401. 
Receiver,  no  right  to  a  fund,  is  a  defense  that  must  be  made,  401. 
Referee's  report,  confirmation  of,  is  a  bar  to  any  claim  that  ought  to  have 

been  set  up  in  the  reference,  411. 
Replevin, 

Return  awarded  and  value  fixed  without  deducting  lien  of  adverse 

party,  effect  of,  493,  494. 
Return  awarded,  but  no  damage  given  for  injury  to  property,  effect 

of,  495,  496. 
Return  of  goods  to  defendant  pending  suit  must  be  used  as  a  defense 

against  judgment  for  value,  494,  495. 
Sale  on  condition,  rights  of  parties  in,  494. 
Revivor,  all  defenses  must  be  made  in,  496,  497. 

Satisfaction  of  probate  decree,  on  motion  to  enter,  no  matter  which  ex- 
isted before  the  decree  can  be  considered,  401. 
Set-off  may  be  pleaded  to  a  suit  on  a  judgment,  although  it  was  held  be- 
fore the  judgment  was  rendered,  434. 
Set-off,  not  set  up,  or  set  up  and  not  used,  is  not  barred,  429-438. 
Several   debts  secured  by  same  mortgage,  foreclosure   upon   one,    how 

affects  others,  481, 482. 
Summary  proceeding  against  surety  on  restitution  bond  calls  on  him  for 

all  defenses,  497. 
Summary  proceedings  against  tax  collector  fixes  amount  due.  497. 
Superior  rights,  foreclosure  affects,  how,  481-483. 

Tax-deed,  suit  to  remove  cloud  cast  by,  which  is  reversed  and  abandoned, 
does  not  bar  defendant  from  foreclosing  the  lien  of   his  tax-deed,  436. 
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Tenant,  compensation  not  tendered  to  before  ejectment,  is  a  defense  that 

mast  be  made,  403. 
Tenant,  having  title,  is  not  barred  by  a  recovery  by  landlord,  471. 
Title  to  land — See  page  1476. 

Forcible  entry,  recovery  in,  does  not  affect,  475. 
Partition  concludes,  when,  487. 

Trespass    to   try  titles,  bars  all  titles  in  South  Carolina,  but  not  in 
Alabama,  497,  498. 
Trespass  to  try  titles, 

All  defenses  concluded  by,  in  South  Carolina,  but  not  in  Alabama, 

497,  498.     See  TJnassigned  dower-right,  infra. 
Redemption  right  not  barred  by,  when,  497,  498. 
Trust  deed,  fraud  in,  when  need  not  be  used  as  a  defense,  485. 
Trustee  process  against   mortgagee  in   Massachusetts,  calls  for  all  de- 
fenses, 485. 
Trustee's  report,  exceptions  to,  overruled,  bars  action  at  law,  498. 
Unassigned  dower-right  purchased  by  defendant  pending  trespass  to  try 

titles,  need  not  be  set  up  as  a  defense,  463. 
Usury  must  be  used  as  a  defense,  498,  499. 
Widow's  homestead,  partition  sale  bars,  473. 
Wife,  ignoring  in  foreclosure  decree  against  her  and  her  husband,  bars  her 

rights,  480. 
Will  settling  title,  must  be  used  as  a  defense  in  partition,  489. 

DEFINITION— See  Principle  involved  in,  page  1427. 

DEFINITION  OF, 

Cause  of  action,  226-228. 
"Collaterally  in  question,"  27,  28. 
"Concurrent  jurisdiction,"  28-30,  69. 
"Contested  issue,"  517,  518. 
"Directly  upon  the  point,"  27,  28. 
Estoppels  by  judgment,  523-525. 
"Exclusive  jurisdiction,"  30,  31. 
Fact  in  issue,  62. 
Final  judgment,  11,  16,  125. 
Former  adjudication,  2. 
"Incidentally  cognizable,"  28-30. 
"Inferred  by  argument,"  31-33. 
"Issue"  in  India,  23,  24. 
Issue  which  becomes  res  judicata,  512. 
Jeopardy,  1256-1258. 
"Matter,"  62. 
"Matter  in  issue,"  62. 
"Matter  in  litigation,"  895. 
Parties  and  privies,  '.JO'.),  910. 
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DEFINITION  OF—  Continued. 

Question  which  becomes  res  judicata,  512. 
Res  judicata ,  2. 
"Suit,"  in  India,  22,  23. 
Strangers,  910-912. 
"Trial,"  in  India,  19. 

DEGREE  OF  CRIME— See  Splitting  criminal  causes,  page  1469. 

DELIVERY  OF  GOODS, 

At  different  times,  all  delivered  constitute  but  one  cause  of  action,  231. 
What  estops  vendee  from  showing  want  of,  506. 

DEMAND  AND  NOTICE, 

Contested,  are  settled  for  use  in  other  suits,  656. 

DEMAND  OMITTED, 

Defeat  for,  is  no  bar  to  a  new  suit,  195. 

DEMISE, 

For  twenty  years,  recovery  on,  does  not  bar  defendant  from  recovering 
the  fee,  657.  * 

DEMURRER, 

Matters  settled  upon,  are  res  judicata,  672-674. 

DEMURRER  OVERRULED  TO, 

Answer,  dismissal  of  case  by  plaintiff,  is  no  bar  to  a  new  suit,  657. 

Answer  on  merits,  and  judgment  for  defendant,  is  a  bar,  657. 

Answer,  and  judgment  for  defendant  for  want  of  a  reply,  is  res  judicata 

as  to  all  material  issues,  669-676. 
Complaint  on  merits,  and  judgment  for  want  of  answer,  is  res  judicata,  657. 
Declaration   of  three  counts,  and    judgment    for  plaintiff,   adjudicates 

what?  657. 

DEMURRER  SUSTAINED  TO  BILL  IN  EQUITY, 

Adequate  remedy  at  law,  because  of,  is  no  bar  to  a  suit  at  law,  658,  660. 
Foreclosure  simply  sought,  is  no  bar  to  action  on  debt,  660. 
Jurisdiction  wanting,  because  of,  is  no  bar  to  a  suit  at  law,  658. 
Material  allegation  wanting,  because  of,  is  no  bar  to  a  good  bill,  659. 
Merits  of  case  passed  upon,  is  a  bar,  658. 
Misjoinder  of  parties,  for,  is  no  bar  to  a  new  suit,  658. 
Plaintiff  then  abandons  his  case,  there  is  no  bar,  658. 
Presumptions,  660. 

Wife's  acknowledgment  defective,  for,   is  no  bar  to  a  new  bill  which 
shows  the  defect  cured,  658. 

DEMURRER  SUSTAINED  TO  ANSWER  OR  PLEA  AT  LAW, 
Judgment  for  plaintiff  is  a  bar,  668.  669. 
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DEMURRER  SUSTAINED    TO    COMPLAINT  AT  LAW, 
Dismissal  of  case  by  plaintiff  is  no  bar,  662,  663. 
Exact  point  decided,  and  no  other,  is  barred,  660. 
Form,  for  matter  of,  is  no  bar,  661 . 

Material  allegation  wanting,  for,  is  no  bar  to  a  new  complaint  which  sap- 
plies  it,  661,  662,  664. 
Material  new  allegation,  what  does  not  make,  665-667. 
Personal  injury  on  street,  material  allegation  wanting,  no  bar,  664. 
Presumptions,  667,  672. 
Seduction  of  infant,  material  allegation  wanting,  no  bar,  664. 

DEMURRER  SUSTAINED  TO  EVIDENCE, 
Is  a  bar,  662. 

DEMURRER  IN  CRIMINAL  CASE, 

Issue  determined  on,  effect  of,  1241,  1242. 
DESCRIPTION— See  Parol  evidence,  page  1419. 

Ejectment,  in,  amended  after  answer,  effect  of,  679. 

Land,  of,  in  two  suits,  identity  of,  may  be  shown  by  parol,  838. 

DESERTION— See  Abandonment,  page  1339. 
Divorce,  adjudicated  in,  is  concluded,  714. 
Divorce,  in,  what  fails  to  show  an  adjudication  of,  716-720. 

DETENTION  OF  CHATTEL, 

Taking  and  detention  give  but  one  cause  of  action,  271. 
Suit  for,  it  is  a  defense  that  it  was  taken  from  defendant  by  an  order  of 
court,  in  a  case  in  which  plaintiff  was  a  party,  455. 

DETINUE, 

Defeated  because  plaintiff  disposed  of  property  before  suit  began,  is  no 

bar,  676,  677. 
Different  articles  detained  give  different  causes,  272. 
Nonsuit  in,  is  no  bar  to  a  new  suit,  192. 
Title  in,  can  not  be  inferred  by  argument,  79. 

DEVASTAVIT, 

Barred  by  a  decree  of  accounting,  406. 
DEVISE, 

Validity  of,  adjudicated,  is  settled  as  to  all  property,  677. 

"DIRECTLY  UPON  THE  POINT," 

Defined  and  illustrated,  27,  28. 

Facts  not  necessary  to  uphold  the  judgment,  are  not,  60. 

Rule  concerning,  in  India,  56. 

DISCHARGE  IN  BANKRUPTCY, 

Refused,  bars  one  in  insolvency  for  same  cause,  637. 
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DISCONTINUANCE,  (§  36)  155,  156. 

After  demurrer  sustained  to  declaration,  with  leave  to  amend,  is  no  bar, 

155. 
After  foreclosure  and  before  sale,  by  leave  of  court,  is  no  bar,  156. 
Caused  by  failure  to  render  judgment,  is  no  bar,  121. 
Criminal  case,  of,  how  affects  jeopardy,  1264,  1265. 

Law,  at,  to  proceed  in  equity,  and  then  a  dismissal  of  latter  suit  "  with- 
out prejudice,"  is  no  bar  to  a  new  action  at  law,  155,  156. 

DISCRETION  OF  COURT, 

Denial  of  motion   which  is  within,  has  no  effect  as  res  judicata,  98. 

DISMISSAL  IN  EQUITY— See  Dismissal  at  Law,  infra. 
A  bar,  if  general,  or  on  the  merits,  156,  157. 
After  answer,  is  it  a  bar?  158. 
After  appeal,  is  a  bar,  161. 
After  final  heariug,  by  plaintiff,  is  a  bar,  157. 
Chambers,  at,  no  bar,  160. 

Cross-bill  dismissed  on  merits,  is  a  bar,  157,  158. 
Defendant's  motion,  on,  is  a  bar,  161. 
"  Dismissed,"  entry  of,  is  a  bar,  157. 
"  Dismissed  agreed,"  is  it  a  bar?  146. 
Errors  and  irregularities  in,  do  not  affect  bar,  133,  161. 
Failure  to  appear,  dismissal  for,  is  it  a  bar?  159. 
Failure  to  reply,  dismissal  for,  no  bar,  160. 
Failure  to  submit  to  examination,  dismissal  for,  no  bar,  160. 
Findings  nevertheless  conclusive,  162-165. 
Irrelevant  issue,  dismissed  as  to,  does  not  affect  the  same  issue  in  a  new 

suit  in  which  it  is  relevant,  166. 
Jurisdiction  wanting,  dismissal  for,  is  no  bar,  162. 
Language  used  in  decree  construed,  165,  167,  168. 
Leave  for,  erroneously  given,  is  no  bar,  133. 
Non-meritorious  matters,  dismissal  for,  no  bar,  166. 
Parties,  want  of  proper,  dismissal  for,  no  bar,  166. 
Presumptions,  167. 
"Saving  any  interests,"  no  bar,  168. 
"With  prejudice,"  is  a  bar,  157. 
"Without  prejudice,"  even  though  erroneous,  is  no  bar,  167. 

DISMISSAL  AT  LAW — See  Dismissal  in  equity,  supra. 
After  answer  in  California,  is  no  bar,  169. 
After  appeal,  no  bar,  169. 
Appearance  wanting,  for,  no  bar,  169,  175. 
Authority  to  bring  suit  wanting,  because  of,  no  bar,  177. 
Bastardy,  before  trial,  no  bar,  169. 

Claim  against  decedent's  estate  in  Indiana,  of,  is  a  bar,  168. 
Claim  not  considered,  no  bar,  183. 
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Costs,  for  failure  to  give  security  for,  no  bar,  169,  174,  178. 

Court  announces  that  evidence  is  insufficient,  because  of,  no  bar,  168. 

"Dismissed  at  defendant's  costs,"  entry  of,  is  no  bar,  172. 

Evidence  of  plaintiff  insufficient,  because  of,  no  bar,  169,  170,  174,  179, 

183,  192. 
Evidence,  none  heard  on  any  issue,  is  no  bar,  183. 
Generally,  is  no  bar,  168,  175,  176, 182. 
Intervener's  petition,  of,  before  trial,  no  bar,  170,  171. 
Intoxicating  liquors,  suit  to  condemn,  of,  no  bar,  168. 
Jurisdiction  over  person  wanting,  because  of,  no  bar,  179. 
Jurisdiction  over  subject-matter  supposed  to  be  wanting,  171,  172. 
Language  of  judgment  construed,  172. 
Misjoinder  of  parties,  dismissal  for,  is  no  bar,  178,  191. 
Multifariousness,  dismissal  for,  is  no  bar,  177. 
New  trial  in  ejectment,  dismissal  afterwards,  no  bar,  172,  173. 
Non-joinder  of  parties,  for,  no  bar,  191. 
Preliminary  matter  wanting,  for,  no  bar,  177,  178,  195,  196. 
Reservation  of  right  to  bring  new  suit,  effect  of,  187-189. 
Retraxit,  is  a  bar,  173. 
Retraxit,  what  constitutes,  173. 
"Without  prejudice,"  by  a  justice  of  the  peace,  is  a  bar,  174. 

DISMISSAL  UNDER  CODES  OF, 

California,  Minnesota,  New  York  and  India, (§  51)  174-191. 

DISMISSAL  OF  CRIMINAL  CASE, 
How  affects  jeopardy,  1265,  1266. 

DISORDERLY  HOUSE, 

Keeping  of,  is  one  continuous  offense,  1223. 
Sunday  law  violated  by  same  act,  two  offenses,  1223. 

DISSEIZIN- See  Ouster. 

DISSEIZOR-OCCUPANT, 

No  privity,  1000. 

DISTILLER'S  TAX  UNPAID, 

Still  in  dwelling-house,  two  offenses,  1223. 

DISTRIBUTEES— See  Privies;  subtitle,  Administrator,  page  1428. 
Can  not  maintain  a  new  suit  on  new  evidence,  291. 

DISTRIBUTION— See  Defenses  omitted,  page  1361. 
Equity,  in,  is  conclusive  in  partition,  677. 
Suit  for,  must  include  all  matters,  273. 
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DISTURBING  RELIGIOUS  MEETING, 
Assault,  "when  two  crimes,  1211. 
Intoxication,  both  offenses  may  be  committed  at  same  time,  1228,  1229. 

DITCH,  OLD  OR  NEW, 

Determined  in  mandamus,  is  concluded,  677. 
DIVIDENDS, 

Same  or  not,  determined  in  one  suit,  is  concluded  in  another,  678. 

DIVISIBLE  CAUSE— See  Splitting  Causes,  page  1458. 

DIVISIBILITY  OF  CONTRACT, 

What  shows  an  adjudication  of,  729-731. 

DIVISION, 

Fence,  what  does  not  show  that  it  was,  678. 
Line,  what  does  not  determine,  678. 

DIVORCE— See  Husband  and  Wife — See  Marriage. 

Abandonment,  justifiableness  of,  not  to  be  inferred,  79. 

Cross-bill  in,  may  furnish  a  new  cause  of,  375. 

Each  party  may  obtain  one  in  Maine,  462. 

Denied  wife  on  alleged  cruel  treatment,  is  not  conclusive  in  favor  of  hus^ 
band  of  her  abandonment  without  just  cause,  605. 

Granted  because  marriage  was  illegal,  can  not  be  controverted  by  chil- 
dren of  that  marriage  after  death  of  parents  (Kenn's  case),  4. 

Granted  for  impotency,  is  conclusive  in  favor  of  children  of  second 
marriage,  6. 

Granted  wife,  bars  husband  from  suing  stranger  for  advising  her  to  sell 
his  property  and  take  the  proceeds,  461. 

Issue  adjudicated  in,  is  res  judicata,  712-721. 

New  matter  creates  new  causes  of  action,  374. 

New  suit  for,  can  not  be  maintained  on  new  evidence,  291. 

Two  issues,  defeated  on,  neither  is  res  judicata,  646. 

Validity  of,  determined  in  ejectment  by  heirs,  is  res  judicata,  715. 

"  Wrongful  desertion,"  what  fails  to  show  an  adjudication  of,  716-720. 

DIVORCE  IN  ANOTHER  STATE, 

What  fails  to  show  that  its  validity  was  determined,  (§  390),  789,  790. 
DOMICILE, 

Adjudication  of,  not  binding,  when,  554. 
DONEES— See  Privies  ;  subtitle,  Administrator,  page  1428-. 
DORMANT  PARTNER, 

Released  by  judgment  against  ostensible  one,  1063. 

DOUBLE  COVENANTS, 

Breaches  of,  give  different  causes  of  action,  273. 
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DOUBLE  RENT, 

Covenant  for,  gives  but  one  cause,  274. 

DOWER — See  Defenses  Omitted,  page  1361.     See  Estoppels,  page  1374. 

Fraudulent  conveyance  suit,  need  not  be  adjusted  in,  462. 

Legal  and  equitable  estates,  in,  two  causes,  396. 

Legatee's  widow,  set-off  to,  does  not  bar  the  defendants  from  contesting 
the  will  which  covers  other  property,  463,  464. 

Marriage  null,  adjudication  of,  bars,  715. 

Notes,  erroneously  granted  out  of,  bars  suit  for,  133. 

Partnership-land  suit,  must  be  adjusted  in,  462. 

Payment  of,  determined  in  suit  for  restitution  of  conjugal  rights,  is  con- 
cluded in  new  suit  for  dower,  58. 

Permanent  alimony  bars,  395. 

Pleadings  examined  to  show  that  general  decree  does  not  affect,  772,  773. 

POWRESS  AND  HEIR, 

Claims  of  one  person  as,  constitute  different  causes  of  action,  280. 

DRAINAGE  PROCEEDINGS  IN  INDIANA, 

Determination  in,  is  not  res  judicata,  87. 

E 

EJECTMENT, 

Adjudication  in  is  no  bar,  when  and  where,  87. 

Amendment  of  complaint  in,  after  answer,  effect  of,  679. 

Defenses  must  all  be  made  in,  405. 

Divorce,  validity  of,  determined  in  ejectment,  is  res  judicata,  715.    ■ 

Equitable  defenses  in,  are  not  barred  in  Alabama,  California  and  Massa- 
chusetts, 465. 

Georgia,  ejectment  upon  an  equity  in,  defeat  is  no  bar,  when,  133. 

India,  equities  are  barred  in,  466-468. 

India,  suit  based  on  one  title,  defeated,  is  it  a  bar  to  a  new  action  on  an- 
other title?  212-214,  897-904. 

Indiana,  equitable  rights  are  barred  in,  469. 

Indiana,  if  defeated  plaintiff  gets  a  new  trial  as  a  matter  of  right,  and 
then  dismisses  his  case,  a  new  suit  will  be  barred,  464. 

Land-certificate,  ejectment  on,  defeated,  bars  a  new  suit  on  a  deed,  376. 

Mesne  profits,  prior,  separate  suit  lies  for,  in  India,  277. 

Mesne  profits,  right  to,  is  concluded  if  title  to  land  is  determined,  803. 

Missouri,  ejectment  in,  defeated  on  equitable  title  of  defendant,  bars  a 
suit  to  remove  that  title  as  a  cloud,  470,  471. 

Mortgagor  defeated   in,  is  no  bar  to  a  suit  by  him  to  redeem,  281. 

New  trial  in,  then  dismissed,  no  bar,  172,  173, 

New  trial  in,  then  dismissed,  when  a  bar  in  Indiana,  464. 

New  title  gives  a  new  cause  of  action  in,  376. 

Oregon,  specific  performance  right  is  not  barred  by  recovery  in,  469. 

Parol  evidence,  when  admissible  to  show  issue  tried  in,  and  when  not,  841. 
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EJECTMENT— Co»(m?<ed. 

Part  recovered  by  plaintiff  in,  is  not  an  adjudication  that  other  part  be- 
longs to  defendant,  if  he  denied  possession  of  it,  679. 

Possession  alone  is  the  defense  in,  title  is  not  affected,  803,  804. 

Splitting  of  cause  in,  bars  action  for  residue,  274-276,  382. 

Titles  of  defendant  are  all  barred  in  certain  states,  but  in  others,  not,  464. 

Titles  of  plaintiff  must  all  be  brought  forward  in,  382. 

Waste  and  wood  cut,  claim  for,  disallowed  in  ejectment,  bars  a  new  action 
for  them,  680. 

ELECTION  OF  CASE  FOE  TRIAL  BY, 

Prosecuting  attorney,  after  evidence  heard,  may  be  shown  by  parol,  842. 

ELECTION  OF  REMEDY— See  Remedy,  election  of,  page  1447. 

EMBEZZLEMENT, 

Adjudicated  in  one  civil  case,  is  concluded  in  another,  681. 
False  pretense,  when  same  act  constitutes  both,  1223. 

EMPLOYE,  COMPETENCY  OF, 

Adjudged  in  one  suit,  is  settled  in  others,  681. 

ENTIRE  CAUSE— See  Splitting  causes,  page  1458. 

ENTIRETY  OF  LAND  AND  MACHINERY, 
Estoppel  concerning,  504,  505. 

ENTRY— See  Language,  page  1407. 
Construed,  949,  950. 
Reasons  stated  in,  787,  789. 

EQUITABLE  DEFENSES— See  Defenses  omitted,  page  1362. 

EQUITABLE  RIGHTS  IN  LAND, 

Subsequently  acquired,  create  new  causes  of  action,  376,  377. 

EQUITABLE  TITLE— See  Defenses  omitted,  page  1362 

EQUITABLE  TITLE  AND  LEGAL  TITLE, 
At  law  and  in  equity,  687. 

EQUITIES  ERRONEOUSLY  REJECTED, 
A  bar,  133. 

EQUITY, 

Decree  of,  is  conclusive  at  law,  86. 

Defendants,  rights  of,  as  between  themselves,  may  be  settled  upon  issues 

between  them  and  plaintiffs.  573,  578. 
Rescission  of  sale  for  fraud,  defeated,  is  no  bar  to  an  action  for  breach  of 

warranty  in  the  sale,  880. 
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EQUITY  AND  LAW— See  Issues  in  civil  causes,  page  1392. 
See  Remedy,  wrong,  page  1448. 

ERRORS  OF  LAW  OR  FACT,  HOW  AFFECT  RES  JUDICATA,  130-141. 

Account  erroneously  rejected  as  barred  by  limitation,  is  barred,  131. 
Accounting  with  executor,  mistake  in,   does  not  affect  bar,  131. 
Arbitrators  en-oneously  reject  claim  as  not  within  the  submission,  it  is 

not  barred,  236. 
Attorneys'  fees  erroneously  rejected  because  not  paid,  are  barred,  132. 
Breach  of  entire  contract  held  to  be  only  partial,  is  a  bar,  132. 
Cause  split  by  ignorance  of  law,  bars  the  residue,  141. 
Consideration,  failure  of,  erroneously  held  to  be  only  partial,  does  not 

affect  bar,  133. 
Consideration,  fraud  erroneously  held  to  cause  no  failure  of,  does  not 

affect  bar,  134. 
Contract,  breach  of,  erroneously  held  to  be  but  partial,  does    not  affe*^ 

bar,  132. 
Damages,  prior,  erroneously  rejected,  bars  them,  136. 
Damages,  prospective,  erroneously  rejected,  bars  them,  136. 
Dismissal,  erroneous,  does  not  affect  bar,  133. 

Dismissal,   leave  erroneously  given  for,  new  suit  is  not  barred,  133. 
Dower  erroneously  allowed  out  of  notes,  bars  a  new  suit,  133. 
Ejectment  upon  an  equity  in  Georgia,  effect  of  error  in,  133. 
Equities  erroneously  rejected,  are  barred,  133. 
Federal  court,  bound  by  erroneous  decision  of  state  court,  134. 
Fraud,  erroneously  held  to  be  no  defense,  is  barred,  134. 
Issue  of  law  wrongly  decided,  is  no  bar,  140. 
Jurisdiction,  erroneously  declined,  effect  of,  184-1S7. 
Jurisdiction  of  justice,  error  concerning,  effect  of,  134,  135,  171. 
Law-court  erroneously  rejects  a  defense,  a  bar  in  equity,  135. 
Law-issue  wrongly  decided,  is  no  bar,  140. 
Partnership  creditor,  error  of  law  concerning,  effect  of,  135. 
Party's  own  errors,  do  not  affect  bar,  141. 
Pleadings  bad,  do  not  affect  bar,  if  merits  tried,  136. 
Prior  damages,  erroneously  rejected,  is  a  bar,  136. 
Prospective  damages,  erroneously  rejected,  is  a  bar,  136. 
Replevin,  judgment  erroneously  directed  for  defendant,  is  a  bar,  137. 
Sale  of  land  in  equity,  erroneously  ordered,  is  a  bar,  137. 
Sequestration-bond  suit,  damages  erroneously  ruled  out,  is  a  bar,  137. 
Splitting  of  cause  by  ignorance  of  law,  is  a  bar,  141. 
State  court,  erroneous  decision  of,  binds  federal  court,  134. 
Statute  misconstrued  in  regard  to  railway  crossing,  is  a  liar,  138. 
Support  of  grantor,  erroneous  construction  of  deed  for,  is  a  bar,  139. 
Trial  unfair,  does  not  affect  bar,  140. 

Unconstitutional  statute,  suit  based  upon,  judgment  is  a  bar,  141. 
Unfairness  in  trial,  does  not  affect  bar,  140. 


ld<4  INDEX. 

[Refi  i-i  nces  are  to  pages,  Vol.  I,  pp.  1-024,  Vol.  II,  pp.  G2 5-1 335.} 
ESTOPPEL  OF  A  JUDGMENT, 
Defined,  523,  524. 

ESTOPPELS,  OR  ISSUES  NOT  DIRECTLY  ADJUDICATED,  500-510. 

Administrator's  void  sale,  partition  accordingly,  estops  all  parties, 500,  501. 
Averments  of  pleading  estop  in  Louisiana,  501. 

Benefits  taken  under  a  judgment  estop  party  from  controverting  it,  501. 
Breach  of  warranty — Entire   purchase-price  and  interest  recovered  by 

vendee  estops  him  from  suing  on  another  covenant,  501-503. 
Breach  of  warranty — Full  value  recovered  on   theory  that  outstanding 

notes  must  be  paid,  bars  a  defense  against  them,  501. 
Conversion  of  other  property  allowed  for  in  replevin,  bars  a  suit  for  it,  653. 
Corporation,  suing  persons  as  a,  bars  a  suit  against  them  as  partners,  504. 
Dower— Purchaser  of  land  at  administrator's  sale  as  that  of  deceased 

husband,  can  not  show  that  he  did  not  own  it,  in  order  to  defeat,  504. 
Entirety  of  land  and  machinery— Mortgagor  who  procures  separate  sale 

of,  to  be  set  aside  because  it  is  entire,  is  estopped  from  showing  it  to 

be  separate,  504,  505. 
Estoppel  against  estoppel,  opposite  judgments  are  an,  505. 
Failure  to  deliver-goods,  what  estops  party  to  show  a,  506. 
Foreclosure  void,  decree  rendered  on  that  theory,  bars   parties  from 

showing  the  contrary  in  a  suit  to  foreclose,  506. 
Lease,  ignored  by  the  lessee  in  partition  suit,  estops  him  from  afterwards 

claiming  under  it,  506. 
Money  voluntarily  received  under  a  judgment,  estops  the  receiver  from 

attacking  it,  501.  r 

Partition  according  to  administrator's  void  sale,  estops,  500,  501.   * 
Partners — Suing  persons  as  a  corporation,  bars  a  suit  against  them  as 

partners,  504. 
Pleading,  averments  in,  estop  in  Louisiana,  501. 
Renewed  note — Defeating  a  note  because  it  was  renewed,  bars  the  party 

from  showing  that  he  did  not  renew  it,  506,  507. 
Set-off  credited  in  complaint,  estops  defendant  from  suing  on  it,  507. 
Splitting  of  cause  of  action — Estopped  to  raise,  when,  503. 
State  court  decision,  an  estoppel  in  the  federal  court,  when,  509. 
Title  claimed  in  Louisiana,  and  defeated  because  fraudulent,  estops  tli3 

party  from  claiming  to  be  a  mortgagor,  509. 
Waiver  of  res  judicata,  what  makes  a,  509. 
Witness,  judgment  does  not  prevent  person  from  being  a,  510. 

EVICTION  WANTING, 

Defeat  because  of,  is  no  bar,  196. 

EVIDENCE 

Insufficient,  nonsuit  granted  because  of,  no  bar,  192. 

New  or  newly-discovered,  gives  no  right  to  bring  a  new  suit,  290. 

None  given  on  a  cause  gives  the  right  to  sue  upon  it  again,  198. 
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EVIDENCE—  Continued. 

None  given  on  counter-claim  or  set-off,  gives  right  to  sue  upon  them, 

199-201. 
Not  heard  in  India,  court  may  still  decide  the  merits,  190. 
Plaintiff's,  insufficient,  dismissal  because  of,  is  no  bar  to  a  new  suit,  169, 

170,  174,  179,  183,  192. 
Same  supports  both  actions,  first,  is  a  bar,  603-606. 

EVIDENCE  TO  PROVE  WHAT  WAS  IN  ISSUE— See   Parol  evidence, 
page  1419. 

EXAMINATION, 

Dismissal  in  equity  for  plaintiff's  failure  to  submit  to  an,  is  no  bar,  160. 

EXCLUSIVE  JURISDICTION,  COURT  OF, 

Doctrine  of  res  judicata,  how  affected  by  decision  of,  30,  31. 
Forcible  entry  and  detainer  suit,  adjudication  of  possession  in,  is  conclus- 
ive in  suit  for  assault  and  battery,  65. 
Illustrations  of  this  matter,  6. 
Incidentally  in  question  in  another  court,  is  still  conclusive,  4= 

EXCUSABLE  NEGLECT, 

In  failing  to  defend,  what  is,  401,  402. 

What  is  or  is  not  an  excuse  for  splitting  a  cause,  206-209. 

EXECUTION  OF  INSTRUMENT, 

Bonds,  execution  of,  what  shows  an  adjudication  upon,  731. 

Contract,  execution  of,  when  determination  of,  not  binding,  552. 

Deed,  execution  of,  determined  in  suit  for  money,  is  not  res  judicata,  36,  37. 

EXECUTION  (PROCESS), 

Body,  issue  determined  in  proceeding  to  issue  an  execution  against,  is 
res  judicata,  706. 

Motion  to  issue,  upon  dormant  judgment,  denied,  bars  a  renewal,  100. 

Motion  to  quash,  denial  of,  bars  a  renewal  on  new  or  same  grounds,  100. 

Motion  to  quash,  because  levied  on  homestead,  denial  of,  is  conclus- 
ive against  the  right  of  homestead,  100. 

Motion  to  quash,  denial  of,  bars  same  matters  on  motion  to  quash  new 
writ,  100. 

Not  issued  and  returned  unsatisfied,  defeat  of  suit  because  of,  is  no  bar 
to  a  new  suit,  196. 

Replevin-bail,  validity  of,  determined  on  motion  to  quash,  is  res  judicata, 
100. 

Value  of  property  applied  on,  determined  on  motion  to  issue,  is  res  judi- 
cata, 99. 

EXECUTION  OF  DECREE, 

Questions  decided  on  motion  for,  are  res  judicata,  104-109. 
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EXECUTION  SALE, 

Failure  of  suit  to  cancel,  because  of  a  defective  advertisement,  is  no  bar  to 
a  suit  to  cancel  for  fraud,  244. 

EXECUTION -SALE  PURCHASERS— See  Privies;  subtitle,  Officer   with 
writ,  page  1440. 

EXECUTOR— See  Privies,  page  1431. 

See  Privies;  subtitle,  Contingent  interests,  page  1430. 

Suit  to  settle  his  accounts,  is  no  bar  to  suit  to  remove  him,  292. 

What  shows  that  his  accounts  were  adjudicated,  701,  702. 

EXECUTOR  DE  SON  TORT, 

Judgment  against,  binds  him  if  he  afterwards  becomes  administrator, 
1001. 

EXECUTORY  DEVISEES— See  Privies;  subtitle,  Contingent  interests,  page 
1430. 

EXEMPTION, 

Adjudication  of,  is  conclusive,  when,  702. 

Attachment -sale  defeats,  474. 

Motion  to  issue  execution,  determined  upon,  is  concluded,  107. 

Motion  to  quash  levy  upon,  denied,  is  no  bar  to  a  suit  for  seizure  of,  100. 

EXEMPT  WAGES, 

Garnished  in  foreign  state,  may  be  recovered  back  in  home  state,  474. 

EX  PARTE  DECISION, 

Final,  may  become,  and  a  bar  in  India,  121,  122. 

EX  PARTE  ORDER, 
Is  not  res  judicata,  98. 

EXPENSE, 

Lunatic,  keeping  of,  decided  on  rule  to  show  cause  is  a  bar,  100. 
Trustee,  of,  adjudicated,  is  concluded,  702. 

EXPRESS  AND  IMPLIED  ACCOUNTS, 
A  single  cause,  when,  231. 

EXPULSION, 

College, from,  bars  prosecution  for  assault  and  battery,  8,  9, 
Member,  of,  wmat  shows  legality  of,  702. 

EXTRINSIC  EVIDENCE, 

To  prove  issues — See  Parol  Evidence,  page  1419. 
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F 

FACTS— See  Issues,  page  1390-1403. 

FACTS  IN  ISSUE, 
Defined,  62. 

FAILURE  OF  CONSIDERATION— See  Consideration,  page  1353.    Errors 

of  Law  or  Fact,  page  1373. 
Claim  on  which  judgment  was  based,  of,  removes  the  bar,  377,  378. 
Series  of  notes,  may  be  set  up  to  each  one  of  as  they  are  successively 

sued  upon,  449. 

FAILURE  TO, 

Appear  or  to  prosecute  in  equity,  is  a  dismissal  for,  a  bar?  159. 
Deliver  goods,  what  estops  the  vendee  from  showing,  506. 
Reply,  dismissal  in  equity  for  a,  is  no  bar,  160. 

FALSE  IMPRISONMENT, 

Immaterial,  when  adjudication  of,  is,  555. 

Malicious  prosecution  and,  may  both  be  based  on  same  act,  321. 
Malicious  prosecution,  when  judgment  in,  bars  former,  703. 
Robbery,  acquittal  of,  bars  former,  when,  1215. 

FALSE  PRETENSE, 

Larceny,  acquittal  of,  when  no  bar  to  former,  1230. 

Uttering  forged  paper,  and  false  pretense,  when  but  one  crime,  1240. 

FALSE  REPRESENTATIONS, 

Used  as  a  defense,  can  not  also  be  used  as  a  cause  of  action,  449. 

FARO  TABLE, 

Keeping,  is  a  continuous  offense,  1223. 

FATHER— See  Child,  page  1349. 

When  judgment  in  seduction  does  not  establish  relation  of,  703. 

FEDERAL  COURT, 

Jurisdiction,  what  shows  an  adjudication  of,  over  a  claim,  739. 

State  court,  commercial-law  question  decided  in,  is  res  judicata  in  federal 

court,  790,  791. 
State  court,  erroneous  decision  of,  binds  federal  court,  134. 
State  court,  concluded  by  judgment  in  federal  court,  86. 

FEE-BILL, 

Motion  to  correct,  must  include  all  matters,  475. 

87 
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FELONIOUS  ASSAULT, 

Acquittal  of,  when  no  bar  to  common  assault,  1253,  1254. 

FEW  PEKSONS  REPRESENT  MANY— See  Pkivies,  page  1432. 

Bona  fide  litigation  in  respect  to  a  private  right  claimed  in  common  with 
others  binds  all,  in  India,  11,  16. 

FIDUCIARY  CLAIM, 

And  individual  claim,  when  make  but  one  cause  of  action,  292. 

FINAL  JUDGMENT— See  Judgment,  page  1406. 
Necessary  to  constitute  a  bar  (§27),  119-125. 
Test  is,  is  further  action  of  court  required?  125. 

FINAL  JUDGMENT— WHAT  IS— (§§28,  29),  125-128. 
Appealable  judgment  in  India,  122. 
Appealed  from  in  certain  states,  126. 
Denned  in  India,  11,  16. 
India,  is  until  appealed  from,  11,  16. 
Motion  for  new  trial  pending,  127. 

Trespass  to  try  titles  in  Texas,  after  judgment  for  plaintiff  but  before  he 
has  paid  for  improvements,  128. 

FINAL  JUDGMENT,  WHAT  IS  NOT,  (§§28,  29),  125-128. 
Accounting  in  equity,  when,  125. 
Accounting  by  executors,  when,  125. 
Accounts  current  approved,  126. 
Appeals  in  admiralty,  126. 
Appeals  in  certain  states,  126. 
Costs  for  defendant,  127. 
Creditor's  suit,  no  personal  judgment,  127. 
Findings  of  court  or  jury,  119,  120. 
Interlocutory  decree,  119. 
Order  for  a  decree,  127. 
Party  substituted,  cause  dismissed,  127. 
Plaintiff  given  leave  to  amend,  127,  128. 
Review,  decree  on,  and  exceptions  filed,  128. 
Special  findings  or  verdicts  not  confirmed,  121. 
Verdict  alone,  119,  120. 

FINAL  REPORT  OF  EXECUTOR, 

Exceptions  to,  must  include  all  causes,  293. 

FINDING  IN  EQUITY, 

Conclusive,  although  cause  is  dismissed,  162-165. 

FINDING  AT  LAW — See  Special  finding — See  Vekdict — See  Special  ver- 
dict. 
Excludes  a  matter,  it  is  not  res  judicata..  789. 
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FINDING  AT  LAW—  Continued. 
Is  no  bar  before  judgment,  119. 

Not  included  in  the  judgment,  is  not  res  judicata,  121. 
Order  to  enter  judgment   upon,  is  no  bar,  120. 

Part  of  land  claimed  by  plaintiff  found  for  defendant,  but  no  judgment, 
bars  plaintiff,  333,  334. 

FIRE, 

All  damages  from  one  setting,  make  but  one  cause  of  action,  389,  390. 

FIRST  JUDGMENT  BARS  ALL  PRIOR  SUITS,  87,  88.     See  1406. 

Appeal  by  defendant,  decision  on,  concludes  plaintiff  in  his  appeal  from 
same  decision,  91. 

Conviction  before  a  justice  bars  further  prosecution  of  prior  case  in  supe- 
rior court,  89. 

Dismissal  of  A's  bill  to  confirm  his  title  to  chattels,  bars  him  from  mak- 
ing further  defense  to  prior  action  at  law  for  their  conversion,  88. 

Foreclosure  of  mortgage,  bars  further  prosecution  of  prior  suit  to  can- 
cel it,  88. 

Indian  statute,  judgment  rendered  under,  bars  further  prosecution  of 
prior  suit,  90. 

Machinery,  held  to  be  covered  by  a  real  estate  mortgage  prior  to  a  chat- 
tel mortgage,  bars  further  contention  in  a  prior  suit,  89. 

Note,  judgment  recovered  on  in  state  A,  bars  further  defense  to  a  prior 
suit  in  state  B,  89. 

Partnership  determined  in  a  state  court,  concludes  that  question  in  a 
prior  suit  in  a  federal  court,  89. 

Prior  ruling  in  same  case,  has  no  effect  as  res  judicata,  90,  91. 

Probate  court,  rendered  in,  bars  further  prosecution  of  prior  case  in  dis- 
trict court,  88. 

Recovery  on  demand  in  state  court,  bars  further  defense  in  prior  suit  in 
federal  court,  89. 

State,  judgment  in,  bars  further  prosecution  of  prior  case  in  another 
state,  88. 

FIXTURE,  WHAT  IS, 

Adjudicated  in  foreclosure,  is  conclusive,  704. 

FORCIBLE  ENTRY  AND  DETAINER.— See  Defenses  omitted,  page  1362. 
Adverse  possession  is  not  shown  by  defendant's  recovery  in,  704. 
Covenants  in  lease  may  be  sued  upon  by  defendant  after  eviction  in,  433. 
Damages  for  detention  in,  constitutes  a  different  cause  in  Illinois,  294. 
Issue  determined  in,  is  res  judicata  in  another  cause,  65. 
Prior  possession  of  plaintiff  is  shown  by  his  recovery  in,  704. 
Title  is  not  affected  by  recovery  in,  475. 
What  is  settled  by  recovery  in,  92. 

FORECLOSURE— See  Defenses  omitted,  page  1362. 
Cancellation  suit  by  defendant,  is  barred  by,  88. 
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FORECLOSURE—  Continued. 

Debt  secured,  suit  on,  is  not  barred  by,  296. 

Defendants,  must  tbey  settle  their  rights  as  between  themselves,  in?  294. 

Heirs,  how  affected  by,  295. 

Junior  mortgage — See  Senior  mortgage  in  this  title,  infra. 

Lien,  of,  against  mortgagor  and  mortgagee,  does  not  bar  mortgagor  from 

showing  that  the  mortgage  was  the  superior  lien,  586-589, 
Life  estate,  on,  bars  foreclosure  on  fee,  295. 
Notes  not  due,  create  different  causes  of  action  in,  295. 
Personal  claim  on  oral  promise,  is  barred  by,  298. 
Personal  claim  in  tax  proceedings,  when  not  barred  by,  299. 
Reformation  after,  when  it  may  be  had,  887. 

Rights  of  defendants  as  between  themselves,  must  they  be  set  up?  294. 
Senior  mortgage,  of,  as  against  mortgagor  and  junior  mortgagee,  a  decree 

that  the  latter  has  no  interest,  does  not  bar  him  from  foreclosing  as 

against  the  mortgagor,  589,  590. 
Title  in,  what  shows  an  adjudication  of,  804,  805. 

Validity  of  note  contested  in,  bars  same  contest  in  action  upon  note,  750. 
"Wife's  separate  estate  may  be  proceeded  against  for  balance,  300. 

FORECLOSURE  BY  WRIT  OF  ENTRY, 

Payments  determined  in,  are  conclusive  on  a  bill  to  redeem,  764. 

FORECLOSURE-SALE, 

Held  void,  binds  as  between  defendants,  596,  597. 

FOREIGN  JUDGMENT, 

Merger  in,  96. 

Validity  of,  presumed  in  India,  11,  16. 

Want  of  jurisdiction  to  render,  may  be  shown  in  India,  11,  16. 

FOREIGN  RECORD, 

Can  not  be  contradicted  on  question  of  fact,  7,  8. 

FORGED, 

Bills,  several,  on  different  banks,  in  possession  at  one  time,  is  but  one 

offense,  1234. 
Checks,  several,  on  several  persons,  uttered  at  one  time,  make  but  one 

offense,  1234. 
Deed,  fact  of  determined  in  suit  for  possession,  is  not  binding,  37. 
Will,  fact  of,  determined  in  suit  to  set  aside  compromise,  is  conclusive,  49. 
Will,  forgery  of,  can  not  be  shown  to  defeat  suit  by  executor,  7. 

FORGERY, 

False  pretense,  when  conviction  of  forgery,  is  no  bar  to  prosecution  of 

false  pretense,  1223,  1224. 
Uttering,  acquittal  of  forgery,  no  bar  to  uttering,  when,  1254. 
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FOEFEITURE, 

Criminal  conviction  bars,  when,  958. 
Criminal  conviction  not  barred  by,  when,  955. 
Lease,  of,  in  law  and  equity,  688. 

Penalty  and  forfeiture,  not  supported  by  same  evidence,  one  does  not 
conclude  the  other,  605. 

FORFEITURE  PROCEEDINGS, 

Become  in  personam,  when  the  owner  gives  a  bond  to  release  the  goods, 
1039. 

FORM, 

Action,  of,  does  not  affect  the  judgment  as  res  judicata,  92,  93. 
Cause  defeated  for  matters  of,  is  no  bar,  661. 
Demurrer  sustained  for  matters  of,  no  bar,  661. 

FORM  IN  WHICH, 

Matter  is  presented  for  adjudication,  is  of  no  concern,  660. 

FORMAL  DEFENDANT, 

Is  he  bound?  1122-1124. 

FORMER  ADJUDICATION— See  Res  judicata,  page  1451. 
Burden  of  proof  of,  606,  612,  613. 
Civil  and  criminal,  distinguished,  1200,  1201. 
Effect  of,  under  general  issue,  607-609. 
Opportunity  to  plead  it  specially,  none,  it  is  conclusive  when  given  in 

evidence,  607,  608. 
"Persuasive,"  "powerful"  or  "strong"  evidence,  when,  608,  609. 
Proof  of,  how  made,  609-618. 

FORNICATION, 

Rape,  when  fornication  is  no  bar  to  rape,  1224.     Contra,  1218. 

FOUNDATION  OF  JUDGMENT, 

Issue  which  is  not,  is  immaterial  and  not  concluded,  545-548. 

FRAUD — See  Defenses  omitted,  page  1363.    See  Issues,  page  1393. 

Action  for,  defeated,  bars  a  suit  upon  contract  if  same  evidence  will  sup- 
port both,  604.    See  Contract  in  this  title. 

Alteration  of  note,  when  fraud  in,  is  immaterial,  555. 

Answer  of,  in  suit  for  value  of  goods,  defeated,  bars  a  suit  upon  the 
alleged  fraud  for  damages,  707. 

Bankruptcy,  when  fraud  decreed  in  equity,  is  no  evidence  in,  990. 

Bankrupt's  discharge,  fraud  contested  in,  and  in  fraudulent  convey  a  net- 
suit,  what  is  not  the  same  issue,  708. 

Bonds,  fraud  in,  what  shows  an  adjudication  upon,  732. 

Cancel  deed,  suit  to,  must  include  all  the  fraudulent  circumstances,  24c;. 
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FRAUD— Continued. 

Cancellation  suit  based  on,  defeated,  bars  a  new  suit  based  on  mistake, 
869-871. 

Compromise,  fraud  in,  adjudicated  at  law  and  in  equity,  688-691. 

Contract  connected  with  fraud,  two  causes,  when,  383-387. 

Contract  connected  with  fraud,  when  but  one  cause  of  action,  604. 

Deed,  fraud  in,  contested,  is  concluded,  705. 

Defense  of,  when  must  be  made,  483-485. 

Erroneously  held  to  be  no  defense,  bars  a  suit  upon  it,  134. 

Execution  against  the  body,  charge  of  fraud  defeated  in  proceedings  for, 
bars  the  same  charge  in  proceedings  supplementary  to  execution,  706. 

Gift,  suit  by  administrator  to  set  aside  for  fraud,  is  not  barred  by  a  re- 
covery of  it  from  him,  434. 

Guaranty,  suit  upon  lies,  after  a  defeat  for  fraud,  887. 

Insurance  policy,  fraud  in  procuring  and  want  of  insurable  interest,  con- 
stitute two  causes  of  action  on  behalf  of  the  company,  245. 

Judgment,  fraud  in,  adjudged  on  motion  to  distribute,  effect  of,  39. 

Law  and  equity,  adjudicated  in,  688. 

Mistake,  suit  for,  lies  after  defeat  for  fraud,  887. 

Mortgage,  fraud  in,  adjudged  in  suit  to  foreclose  mechanic's  lien,  when 
"  directly  in  issue,"  40. 

New  evidence  gives  no  right  to  maintain  new  suit  for,  291. 

Note,  alteration  of,  when  fraud  in,  is  immaterial,  555. 

Note,  fraud  in,  adjudicated  at  law  and  in  equity,  692. 

Note,  fraud  in,  what  shows  an  adjudication  upon,  732. 

Power  of  attorney,  fraud  in,  probate  court  in  Pennsylvania,  can  not  pass 
upon,  407-409. 

Purchasing  and  paying  for  land,  fraud  in  procuring  a  person  to  do,  gives 
him  two  causes  of  action,  243. 

Principal,  part  of  damages  caused  by  fraud  of  agent  recovered  from,  bars 
a  suit  against  agent  for  residue,  387. 

Release  of  legacy,  fraud  in,  determined  upon  exceptions  to  executor's  re- 
port in  orphans'  court,  is  not  res  judicata,  66. 

Series  of  notes,  one  defeated  for  fraud,  all  are  defeated,  708. 

Settlement,  fraud  in,  between  administratrix  and  receiver,  what  shows 
the  same  issue,  708,  709. 

Splitting  a  cause,  what  fraud  is  or  is  not  an  excuse  for,  206-209. 

Stock,  fraud  in  issue  of,  adjudicated  at  law  and  in  equity,  692. 

Usury  and  fraud  in  a  deed  of  trust,  create  two  causes  of  action,  248. 

What  shows  that  it  was  perpetrated,  710,  711. 

FRAUDULENT  CONVEYANCE,  SUIT  TO  CANCEL, 

Deed,  when  not  in  issue  in,  709. 
Defeated,  suit  for  fraudulent  assignment  lies,  887. 
a.  iwer  rights,  need  not  be  settled  in,  4rt2. 

Issue  adjudicated  in  one  suit,  is  conclusive  in  another  based  on  same 
transaction,  711. 
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FRAUDULENT  CONVEYANCE,  SUIT  TO  CANCEL— Continued. 
Law  and  equity,  adjudicated  in,  691,  693. 

''Paid  nothing,"  adjudicated,  is  conclusive  in  another  suit,  693,  694. 
Representations,  none  made,  such  an  adjudication  bars  a  suit  for  breach 

of  warranty,  555. 
Splitting,  does  each  conveyance  constitute  a  different  cause  of  action  ? 

300,  301. 
Trustee,  what  fails  to  show  an  adjudication  that  his  conveyance  was 

fraudulent,  (§332),  709. 
What  adjudicates  that  a  conveyance  was  fraudulent,  711. 

FREEHOLD, 

Adjudication  of,  when  is  immaterial,  556. 

FUND, 

Rights  in,  adjudicated  at  law  and  in  equity,  694. 

FURNISHING  MEN, 

Surety  for,  is  only  liable  to  one  suit,  303. 

FURNISHING  SECURITY, 

Rent,  contract  for,  is  entire,  303. 

FUTURE  INTERESTS— See  Privies  ;  subtitle,  Contingent  interests,  p.  1430. 

G 

GAMING, 

Prior  offense  of,  when  not  barred  in  Mississippi,  1224. 

GAMING— KEEPING  GAMING  TABLE, 

When  one  act  constitutes  both  offenses,  1224. 

GAMING  HOUSE, 

Keeping,  is  one  continuous  offense,  1224. 

GARNISHEE— HIS  CREDITOR, 

Judgment  that  garnishee  owes  nothing  to  the  principal  defendant,  or  de- 
claring its  amount,  does  not  bind  the  latter,  591. 
What  is  the  privity  between,  1016,  1017. 

GARNISHEE-PLAINTIFF, 

Not  bound  by  the  failure  of  another  garnishee-plaintiff,  999. 
GARNISHMENT, 

Exempt  wages  in  foreign  state,  of,  may  be  recovered  in  home  state,  474. 

Fraud  of  garnishee  can  not  be  tried  in,  303. 

GENERAL  ISSUE, 

Effect  of  former  adjudication  under,  606-609. 
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GENERAL  VERDICT, 

Judgment  on  good  count — Parol  evidence  admissible  to  show  that  other 
matters  were  litigated,  835,  836. 

GENESIS  OF  RES  JUDICATA  IN  INDIA,  11. 

GIFT, 

Suit  for,  fails,  action  on  destroyed  deed  conveying  same  property,  lies,  882. 

What  is  not  an  adjudication  of  its  validity,  745. 

GOODS — See  Title  to  goods,  page  1476. 

Furnished  and  commissions,  make  two  causes,  when,  251. 

Not  delivered,  what  estops  the  vendee  from  showing,  506. 

Payment  in,  need  not  be  used  as  a  defense,  490. 

Receiving  a  part,  and  a  refusal  to  pay  for  them,  and  the  refusal  to  receive 

the  remainder,  constitute  but  one  cause  of  action.  242,  243. 
Sold  and  money  loaned  make  different  causes  of  action,  233. 
Sold,  part  delivered,  recovery  for,  bars  suit  for  damages  for  not  receiving 

the  remainder,  303,  304. 
Suit  for,  fails,  action  on  special  contract  lies,  888. 

GOOD-WILL, 

Adjudication  as  to  good-will,  what  is  not,  711,  712. 
GRANDFATHER— FATHER— SON, 
No  privity,  when,  1130. 

GRAND  JURY  IRREGULAR, 

Effect  of,  1297. 
GUARANTOR, 

Decree  that  one  defendant  is,  when  binds  the  other,  591. 

Indorser  may  sue,  after  he  has  been  compelled  to  pay  his  indorsee,  941, 

942. 
Notice  to— See  Privies  ;  subtitle,  Indemnified  person,  page  1433, 

GUARANTY  AND  LEASE, 

Separate  causes  of  action,  though  both  on  same  paper,  372. 
Validity  of,  decided  is  concluded  in  other  cases,  712. 

GUARDIAN— WARD, 

Privity  between,  what  is  the,  1017. 
GUARDIAN  OF  CHILD  REMOVED, 

Habeas  corpus  for  its  possession,  as  they  are  not  supported  by  same  evi- 
dence, one  does  not  bar  the  other,  605. 

GUARDIAN'S  FINAL  ACCOUNT, 

Confirmation  of,  is  res  judicata,  93. 
GUARDIAN'S  FINAL  REPORT, 

Title  to  land  adjudicated  upon,  is  concluded,  805,  806. 


INDEX.  1385 

[References  are  to  pages,  Vol.  I,  pp.  1-624,  Vol.  II,  pp.  625-1335.] 
GUARDIANSHIP  AND  WILLS, 

Present  different  issues  concerning  unsoundness  of  mind,  826-828. 

GUARDIAN  AD  LITEM— WARD, 
No  privity  between  them,  1017. 

H 

HABEAS  CORPUS— See  Guardian  of  child,  page  1384. 
Is  a  judgment  in,  res  judicata?  93,  94. 
Fails,  false  imprisonment  for  same  detention  lies,  888. 

HEIR— See  Privies,  pages  1428,  1432. 

Different  persons,  same  person  is  heir  of,  no  privity,  1017,  1018. 
Heir  of  A,  suit  as,  fails,  is  no  bar  to  his  suit  as  the  heir  of  A's  son,  896. 
Individual  land  of,  included  in  bill  to  sell  to  pay  ancestor's  debts,  de- 
cree to  sell  bars  his  title,  413. 

HEIRSHIP  ADJUDICATED, 

Administrator,  in  order  appointing,  is  it  res  judicata  ?   66-68. 

Ejectment  in  India,  in,  is  conclusive,  56-58. 

Not  binding,  when,  556. 

Distribution  suit  in  probate  court,  in,  binds  in  suit  for  land,  74,  75. 

Special  verdict  at  law,  in,  when  not  res  judicata,  788. 

HIGHER  DEGREE  OF  CRIME— See  Splitting  criminal  causes;  subtitle, 
Degree,  page  1469. 

HIGHWAY, 

Discontinuance,  denial  of  petition  for,  is  not  res  judicata,  95. 

Encroachment  upon,  adjudicated,  is  res  judicata,  94. 

Existence  of,  contested  in  suit  for  its  obstruction,  is  res  judicata,  712. 

Laying  out,  denial  of  petition  for,  is  res  judicata,  94. 

Obstructing,  acquittal  of,  bars  what,  1224. 

HIRING — See  Services,  page  1455. 

Adjudicated  in  suit  for  price  of  sawing  logs,  is  not  res  judicata,  52. 
Conversion  of  chattel,  action  for,  defeated,  a  suit  for  its  hire  lies,  879. 
Conversion  of  chattel,  recovery  for,  bars  a  suit  for  money  due  on  its 
hire,  262. 

HOMESTEAD— See  Defenses  omitted,  page  1363. 

Divorce,  wife's  homestead  rights  are  barred  by,  461. 

Law  and  equity,  adjudicated  in,  694. 

Motion  to  set  aside  its  sale,  adjudicated  in,  is  concluded,  (§  20),  104= 

Payment  for,  creates  new  right  in  widow,  380. 

Subsequent  matters  may  destroy,  473. 

Superior  title,  recovery  on,  bars,  472. 
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HOUSE  OF  ILL  FAME, 

Keeping,  is  one  continuous  offense,  1224,  1225. 

HUSBAND  AND  WIFE— See  Marriage,  1411;  Privies,  1433. 

Divorce,  absolute,  refused,  bars  suit  for  limited  divorce  on  same  grounds, 

304,  305. 
Divorce  suit  for  adultery  must  set  up  all  acts  of  adultery,  305,  306. 
Divorce  suit  must  include  all  causes,  306,  307. 

Enticing  away  and  debauching  wife  constitute  two  causes  of  action,  307. 
Injury  to  both  by  one  act  gives  him  two  causes  of  action,  397. 
Injury  to  wife,  a  recovery  by  both,  bars  a  suit  by  him,  308,  309. 
Joint  recovery  as,  does  not  conclude  her  from  showing  that  he  was  not 

her  husband,  570,  571. 


IDENTICAL  IN  ALL  RESPECTS, 

Issues  must  be,  in  order  to  be  res  judicata,  717,  718. 

IDENTITY  OF— See  Issues,  page  1393. 
Criminal  charges,  proof  of,  1297-1300. 
Person  injured  in  criminal  cause,  proof  of,  1253. 

IDIOCY — See  Unsoundness  op  mind,  page  1393. 

IGNORANCE  OF  CLAIM— See  Excusable  neglect,  page  1375. 
Is  an  excuse  for  splitting  it  in  India,  222,  223. 

ILLEGALITY  PROCEEDINGS  IN  GEORGIA, 
Issues  decided  in,  are  res  judicata,  721. 

IMMATERIAL  ISSUES— See  Issues— Immaterial,  etc,  page  1401. 

IMPLIED  ACQUITTAL,  (§§  605-608,  620),  1214-1221,  1232,  1233. 

IMPROVEMENTS, 

Ignored  in  ejectment  bars  a  new  suit  for  them,  471. 

INCEST. 

One  defendant  acquitted  when  bars  prosecution  of  other,  1239.  ■ 

INCIDENTALLY  COGNIZABLE— See  Concurrent  jurisdiction,  page  1352. 

Denned  and  illustrated,  28-30. 

Exclusive  jurisdiction,  issues  directly  decided  in  court  of,  are  res  judicata 

in  other  courts,  although  merely  incidentally  cognizable  there,  4,  6, 

30,  31. 
India,  rule  recognized  in,  13,  56. 
Matters  incidentally  cognizable  in  any  court,  if  adjudicated,  are  never 

res  judicata  in  any  other  court.  4. 
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INCIDENTALLY  COGNIZABLE—  Continued. 

Original  court  must  be  competent  to  try  subsequent  suit,  otherwise  the 
issue  in  the  original  court  is  only  "incidentally  cognizable"  in  respect 
to  the  same  issue  in  second  court,  15. 

INCOME  OF  FUND, 

New  matters  concerning,  give  new  causes  of  action,  378,  379. 

INDEMNIFIED  PERSON  DEFEATED  and  sues  person  responsible  over  to 
him — See  Privies,  page  1433. 

INDEMNIFIED  PERSON  DEFEATS  SUIT, 
Indemnitor  can  not  be  sued,  1161,  1162. 

INDEMNITOR— See  Privies,  page  1433. 

INDEPENDENT  CONTRACTS, 

Defenses,  need  not  be  used  as,  442-449. 

What  makes,  in  respect  to  manufacture  of  machines,  payment  for  tools 
and  patterns,  442-449. 

INDEPENDENT  COVENANTS, 

Breaches  of,  constitute  different  causes,  240. 

INDIAN  STATUTES  ON  RES  JUDICATA,  10,  11,  15,  16. 

Character  of  suit  that  will  be  barred,  20. 

Construed  by  common  law,  17. 

Defense,  all  matters  of,  are  "directly"  in  issue,  402-406. 

Execution  proceedings,  do  they  come  within?  20,  21. 

Incompleteness  of,  16. 

Splitting  causes,  doctrine  of,  recognized  in,  219,  220. 

"  Suit,"  meaning  of,  in,  22,  23. 

INDICTMENT— See  Jeopardy,  page  1404. 

Objections  taken  to,  on  trial,  how  affect  jeopardy,  1267-1269. 
Part  of  dismissed  during  the  trial,  effect  of,  1297. 

Precisely  like  a  former  one,  it  may  be  shown  by  parol  that  the  offenses 
were  different,  1297-1300. 

INDIVIDUAL  DEBT  AND  ASSUMED  DEBT, 

Causes  of  action  are  different,  309. 
INDIVIDUAL  PROPERTY  OR  TRUST  PROPERTY, 

Which  was  in  issue?  721,  722. 
INDORSEE— See  Privies,  page  1433. 
INDORSER— See  Privies,  page  1433. 

Acceptor  and  indorser  defendants,  not  bound  as  between  themselves,  by 
judgment  that  demand  was  made  and  notice  given,  593. 

Recovery  against,  by  indorsee,  is  no  bar  to  a  suit  by  indorsee  against 
maker,  1066. 
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INFERIOR  COURT, 

Determination  of  is  conclusive,  S6. 

Prosecution  of  criminal  case  in,  effect  of,  on  prosecution  in  superior 
court,  1203,  1221,  1222. 

"INFERRED  BY  ARGUMENT," 

Collateral  attack,  this  rule  does  not  apply  to,  77. 

Denned  and  illustrated,  8,  31-33. 

Detinue,  title  in,  can  not  be  inferred  from  judgment,  79. 

Divorce,  justifiableness  of  abandonment  in,  is  not  to  be  inferred  from  the 
decree,  79. 

Logic,  "inferred  by  argument,"  is  a  rule  of,  79. 

Malice,  when  not  to  be  inferred  from  judgment,  79-82. 

Matter  which  can  only  be  "inferred  by  argument,"  is  not  res  judicata,  4. 

Marriage  or  no  marriage  can  not  be  inferred  from  judgment,  S2. 

Meaning  of  this  phrase  considered,  (§  6),  77-84. 

Office,  contest  for,  length  of  tenure  not  to  be  inferred,  82. 

Record,  uncertain,  no  inference  to  be  drawn,  83. 

Rule  of  logic  as  well  as  of  law,  79. 

Special  finding  of  usury,  it  may  be  inferred  that  it  entered  into  the  judg- 
ment from  its  amount,  84. 

INFRINGEMENT  OF  PATENT, 

What  fails  to  show  an  adjudication  of,  758. 

INJUNCTION, 

Deed  decided  not  to  be  a  mortgage  in,  is  res  judicata,  741-744. 

Default  of  plaintiff  in  Louisiana,  bars  a  new  suit,  313. 

Defendants  as  between  themselves,  are  bound  by,  582,  583. 

Denied,  bars  a  new  application  on  same  ground,  723. 

Denied,  bars  a  new  application  on  any  ground,  101. 

Dissolved  on  the  merits,  bars  a  new  bill,  when,  101. 

Ejectment,  suit  to  enjoin,  must  include  all  reasons,  310. 

Fraud,  failure  in  suit  to  enjoin  negotiation  of  note  for,  does   not  bar 

that  defense  to  a  suit  upon  note,  880,  881. 
Louisiana  and  Texas,  damages  for,  how  barred,  450,  451. 
Pleadings  examined  in  order  to  limit  the  effect  of,  772,  773. 
Splitting  of  causes  for,  bars  them,  310-313. 

Taxes  and  assessments,  suit  for,  must  include  all  causes,  311,  312. 
Title  to  land  determined  in,  is  concluded,  806. 
Trespass,  suit  to  enjoin,  denied  because  of  doubts  concerning  the  title,  is 

no  evidence  for  defendant  in  ejectment,  724. 

IN  REM — Evidence  of  what,  in  other  cases— See  Privies,  page  1434. 

IN  REM— "What  matters  are — See  Marriage,  page  1411.     See  Privies,  page 
1434.     See  Privies;  subtitle,  Public  Matters,  page  1441. 
Indian  code  does  not  touch,  16,  1048,  1050. 
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IN  REM—  Continued. 

Personal  suit  is  not  barred  by  judgment  in  rem,  314. 

INSANITY — See  Unsoundness  of  mind,  page  1479. 

INSTALLMENT— See  Issues,  page  1394.     See  Splitting,  page  1  ! 

Suit  for,  in  New  Hampshire,  defeated  because  instrument  void,  when  is 

not  res  judicata  in  suit  on  instrument,  52. 
Interest,  suit  for  installment  of,  in  inferior  court,  defeated  because  bond 
invalid,  does  not  bar  suit  on  bond  in  superior  court,  68,  69. 

INSTRUCTION  TO  JURY, 

Competency  of,  as  evidence  in  second  case,  how  shown,  S44,  845. 
Issues  may  be  limited  by,  735,  736. 

Issues  not  proved,  jury  so  instructed,  bars  a  new  suit  upon  them,  292. 
Shows  what  was  decided,  when,  (§  359),  749. 

INSURANCE  AND  REINSURANCE, 

Issues  in,  when  are  not  the  same,  736,  737. 

INSURANCE  POLICY— See  Fraud,  page  1382. 

Recovery  on  by  holder,  is  no  bar  to  a  suit  on  the  premium  note,  by  the 
company,  434. 

INTENT  TO  COMMIT, 

Crime,  prosecution  for,  is  not  barred  by  an  acquittal  of  the  act  itself, 
1254,  1255. 

Great  bodily  injury  and  the  assault  and  battery  actually  committed,  con- 
stitute two  offenses,  1220. 

Murder,  by  giving  poison  to  two  persons  by  one  dose,  constitutes  two 
offenses,  1234. 

INTEREST  ON  MONEY, 

Adjudicated  at  law  and  in  equity,  694. 

Judgment  payable  with,  decided  on  motion  for  its  execution,  is  conclu- 
sive, 106. 

INTERESTED  PERSON  AIDS  IN  DEFENSE— See  Privies,  page  1434. 

INTERESTED  PERSON   AIDS  IN  THE  PROSECUTION  —  See  Privies, 
page  1435. 

Is  bound,  1059. 

Is  not  bound  by  filing  a  brief  on  appeal,  1059. 

INTERLOCUTORY  DECREE, 
Is  no  bar,  119. 
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INTERVENER 

Defeated  is  concluded,  737. 

Dismissal  of  his  petition  before  trial  is  no  bar,  170,  171. 

Judgment  upon  his  petition  is  res  judicata,  95. 

Record  fails  to  show  that  his  rights  were  considered,  he  is  not  barred, 
194. 

Rent  suit,  title  to  land  determined  in,  between  him  and  plaintiff,  is  con- 
cluded, 59. 

Replevin  in  Iowa,  rights  of  all  parties  are  concluded,  1128. 

Splitting  his  cause  will  bar  the  remainder,  320. 

INTOXICATING-LIQUOR  CRIMES— See  Splitting  criminal  causes, 
page  1470. 

INTOXICATING  LIQUORS, 

Suit  to  condemn,  dismissed  before  trial,  bars  nothing,  168. 

INTOXICATION— DISTURBING  RELIGIOUS  MEETING, 

Both  offenses  may  be  committed  at  same  time,  1228,  1229. 

IRREGULARITIES  ON  CRIMINAL  TRIAL, 
Jeopardy,  how  affected  by,  1269,  1270. 

IRRELEVANT— See  Issues,  etc.,  Immaterial,  page  1401. 

Issue,  dismissal- of,  in  equity,  does  not  bar  its  consideration  in  suit  in 
which  it  is  relevant,  166. 

ISSUES— See  pages  1391-1403,  infra. 

Civil  suit,  determined  in,  between  prosecuting  witness  and  defendant — 
Effect  of,  in  criminal  action  for  same  act  or  omission,  (§  486), 959-961. 

Criminal  proceeding,  determined  in— Effect  of,  in  civil  proceeding  be- 
tween prosecuting  witness  and  defendant,  (§487),  961-965. 

Criminal  proceeding,  determined  in — Effect  of,  in  civil  proceeding  be- 
tween state  and  defendant,  (§  486),  965-969. 

Definition  of,  512. 

Definition  of,  in  India,  24. 

Expressly  left  undecided,  are  not  barred,  183,  184. 

Indian  rule  concerning,  512-517. 

Law,  of,  wrongly  decided,  no  bar,  24-26,  140. 

Bes  judicata,  are,  if  court  deciding  them  was  competent  to  try  the  subse- 
quent suit  also,  15. 

Bes  judicata,  identical  in  all  respects,  the  issues  must  be,  717. 

Bes  judicata,  what  issues  are  res  judicata,  511-517. 

Same,  subject-matter  different,  still  a  bar,  513-517. 

ISSUES  ADJUDICATED  IN  CIVIL  CAUSES, 
Account,  validity  of,  634. 

Administrator  lawfully  removed  from  office,  630. 
Adoption  of  child,  validity  of,  630. 
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ISSUES  ADJUDICATED  IN  CIVIL  CAUSES—  Continued. 
Adultery  or  no  adultery,  712. 
Advancements  in  distribution  suit,  677. 
Adverse  possession  of  land,  630,  631,  704. 
Age  of  testator,  632. 
Agency  or  no  agency,  633. 
Agreement  between  administrator  and  widow  to  divide  property,  validity 

of,  634,  635. 
Agreement  to  sell  land,  633. 
Appointment  of  receiver,  validity  of,  780,  781. 
Assets  of  estate,  determined  on  bill  of  review,  636. 
Assignment  of  mortgage,  validity  of,  (§  287),  636. 
Attachment  wrongfully  sued  out,  636. 
Bad  complaint,  issues  tried  on,  766,  767. 
Bequest,  taxability  of,  796. 

Bill  of  review,  matters  determined  upon,  (§  287),  636. 
Bond,  date  of,  different,  makes  issue  different,  when,  639. 
Bond,  validity  of,  decided  on  mandamus,  640. 
Building  plans,  value  of,  820. 
Chattel  mortgage,  contested  in  replevin,  644. 
Child,  custody  of,  654. 
Child  granted  to  wife  in  divorce,  712,  713. 
City's  right  in  gas  contract,  644. 
Claim  case,  issues  decided  in,  645. 
Commercial-law  question,  790,  791. 
Complaint  bad,  issues  tried  on,  766,  767. 
Conditions  in  note  complied  with  by  payee,  749. 
Consideration  of  assignment  of  notes,  727,  728. 
Consideration  of  contract  of  assignment  of  judgment,  649. 
Consideration  of  note,  649. 
Conspiracy  to  defraud,  650. 
Construction  of  contract,  650. 
Construction  of  will  in  probate  court,  825. 
Contract,  performance  of,  766. 
Contract,  purchase  land,  to,  validity  of,  652. 
Contract,  transfer  swamp  land,  validity  of,  650-652. 
Costs  and  attorney's  commission,  777. 
Coupons,  validity  of,  653. 
Credit  allowed  in  former  action,  654. 
Cruelty  or  no  cruelty  in  divorce,  712,  713. 
Debt  or  no  debt,  654,  655. 
Dedication  of  land,  655. 

Deed,  construction,  effect,  or  validity  of,  655,  656. 
Deed,  reformation  of,  782. 
Deed,  rights  of  lessee  under,  741. 
Deed  of  trust,  invalidity  of,  656. 
Deed  or  mortgage,  656. 
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ISSUES  ADJUDICATED  IN  CIVIL  CAUSES— Continued. 

Demand  and  notice,  656. 
Demurrer — See  Demurrer,  pages  1366,  1367. 
Desertion  or  no  desertion,  in  divorce,  714,  716-720. 
Devise,  validity  of,  677. 
Ditch,  old  or  new,  677. 
Dividends,  same  or  not,  678. 
Divisibility  of  contract,  729-731. 
Division  fence  between  lots,  678. 
Division  line  between  lands,  678. 

Divorce,  "  conviction  of  felony,"  adjudged  to  be  no  ground  for,  713. 
Divorce  defeated  on  two  issues,  646. 
Divorce  in  another  state,  validity  of,  (§390) ,  789,  790. 
Divorce  or  no  divorce,  in  ejectment  by  heirs,  715. 
Divorce,  "  wrongful  desertion,"  716-720. 
Dower  barred,  715. 
Ejectment,  waste,  wood  cut,  680. 
Embezzlement,  adjudicated  in  civil  case,  681. 
Employe,  competency  of,  681. 

Equity  and  law,  .issues  determined  in  one  court  are  res  judicata  in  the 
other,  (§§  314-326),  682-701. 

Bonds,  validity  of,  682-684. 

Cancellation  suit  and  railroad  fence,  684. 

Consideration,  ante-nuptial  contract,  of,  684. 

Consideration,  illegal,  684. 

Conspiracy  to  defraud,  685. 

Contract  or  no  contract,  685-687. 

Deceit  and  rescission,  687. 

Deed  construed — Vested  remainder,  687. 

Equitable  title  and  legal  title,  687. 

Forfeiture  of  lease,  688. 

Fraud  or  no  fraud,  688. 

Fraudulent  compromise,  688-691.  ( 

Fraudulent  conveyance,  691. 

Fraudulent  issue  of  stock,  692. 

Fraudulent  note  and  mortgage,  692. 

Fraudulent  sale  of  goods,  693. 

Fraudulent  sale,  "paid  nothing,"  693,  694. 

Fund,  rights  in  a,  694. 

Homestead  rights,  694. 

Interest  on  money,  694. 

Lease  or  no  lease,  695. 

Malicious  prosecution  and  assignment  of  stock,  695. 

Marriage  contract  construed,  696. 

Money  due  or  not  due,  696. 

Mortgage,  invalid,  696. 

Parol  agreement  to  purchase  land,  696. 
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ISSUES  ADJUDICATED  IN  CIVIL  CAUSES—  Continued. 

Parol  license  to  occupy  land,  696. 

Partner  sues  partner,  697. 

Payments,  amount  of,  697,  698. 

Purchase-price  of  land,  698. 

Seizin  or  no  seizin,  698. 

Settlement  of  accounts,  698. 

Specific  performance,  698,  699. 

Suretyship  or  no  suretyship,  699,  700. 

Survey  corrected,  700. 

Title  to  land,  700. 

Usury  or  no  usury,  701. 

"Water-rights,  701. 
Execution  of  bonds,  731. 
Executor's  duties,  701,  702. 
Exemption  rights,  702. 
Expenses  of  trustee,  702. 
Expulsion  of  member,  legality  of,  703. 
Fixtures,  determined  in  foreclosure,  704. 
Foreign  will,  probate  of,  828. 
Fraud  in  bankrupt's  discharge,  708. 
Fraud  in  bonds,  732. 
Fraud  in  deed,  705. 

Fraud  in  execution  against  the  body  determined  in  that  proceeding,  706. 
Fraud  in  insolvent's  discharge,  708. 
Fraud  in  letters  of  administration,  630. 
Fraud  in  notes,  732. 
Fraud  in  sale  of  goods,  707. 
Fraud  in  series  of  notes,  708. 

Fraud  in  settlement  between  administratrix  and  receiver,  708,  709. 
Fraud  in  settlement  of  claim,  1067. 
Fraud,  perpetration  of,  generally,  710,  711. 
Fraudulent  conveyance,  existence  of,  711. 
Fraudulent  conveyance  by  trustee,  (§  332),  709. 
Fraudulent  sale  of  goods,  711. 
Gift  of  note  from  father  to  son,  745. 
Good-will,  sale  of,  711,  712. 
Guaranty  or  no  guaranty,  712. 
Heirship,  found  in  special  verdict  at  law,  788. 
Highway  or  no  highway,  712. 
Identity  of  person,  721 . 

Individual  property  or  trust  property,  721,  722. 
Infringement  of  patent  for  invention,  758. 
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ISSUES  ADJUDICATED  IN  CIVIL  CAUSES— Continued. 

Installments,  issue  decided  in  suit  on  one,  is  res  judicata  in  suits  on  all 
others,  (§§340-347),  725-735. 

Assessments  for  church  repairs,  725. 

Assignment  of  lease,  725. 

Bona  fide  holder  of  honds,  725-727. 

Breach  of  warranty,  727. 

By-law  of  association,  727. 

Consideration  of  assignment,  727,  728. 

Consideration  of  note,  728,  729. 

Contract,  adjudged  divisible,  729-731. 

Contract,  never  made,  731. 

Contract,  validity  of,  731. 

Execution  of  bonds,  731. 

Fraud  in  bonds,  732. 

Fraud  in  notes,  732. 

Indorsement,  732. 

Lease,  length  of,  733. 

Lease,  rent,  how  payable,  733. 

Maker  or  indorser,  733. 

Ratification  of  town  bonds,  733,  734. 

Vendor's  lien,  734,  735. 

Wages,  735. 
Insurance  and  reinsurance,  736,  737. 
Joint  or  separate  actors,  738. 
Judge's  power  to  act,  738. 
Judgment,  how  collectible,  738. 
Judgment,  validity  of,  738,  820. 

Jurisdiction  of  court  that  rendered  former  judgment,  664,  665. 
Jurisdiction  of  federal  court  as  to  amount,  739. 
Jurisdiction  of  state  court,  740. 
Justifiable  cause  for  separation  in  divorce,  714,  715. 
Labor  done  upon  and  materials  furnished  for,  a  building,  748. 
Land — See  Title  to  land,  page  1476. 
Land,  prior  possession  of,  704. 
Land,  purchase-price  of,  855. 
Land,  purchase-price,  payment  of,  765. 
Land,  right  of  way  over,  785. 
Landlord  and  tenant,  relation  of,  741-744. 
"  Lawful  separation  "  between  husband  and  wife,  712. 
Lease,  defenses  to  suit  upon,  732. 
Lease  for  another  year,  741. 
Lease,  length  of,  733. 

Lease,  on  condition  that  repairs  shall  be  made,  744. 
Lease  or  collateral  personal  contract,  744. 
Lease  or  no  lease,  before  a  justice  of  the  peace,  741-744. 
Legal  title  of  land  held  in  trust  by  city  for  state,  817. 
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ISSUES  ADJUDICATED  IX  CIVIL  CAUSES—  Continued. 
Lien,  minister  in  Scotland,  of,  744. 
Lien,  partnership  funds,  on,  744,  745. 
Loan  or  payment,  745. 
Lost  note  established,  745,  746. 
Maker  or  no  maker  of  note,  746. 
Malice,  cause  of  action  founded  on,  746. 
Malpractice  in  setting  broken  arm,  746. 
Marriage  or  no  marriage,  in  divorce,  715, 
Marriage  settlement,  vesting  of  estate,  746,  747. 
Merits  or  no  merits  of  relator,  748. 
Mill  uses  too  much  water,  824. 

Mistake  in  description  in  administrator's  proceeding  to  sell  land,  748. 
Money,  when  paid,  74S,  749. 
Mortgage,  validity  of,  749. 
Mortgage-assignment,  validity  of,  (§  287),  636. 
Negligence  at  common  law  and  in  admiralty,  749. 
Negligence  in  the  performance  of  services,  749. 
Note  not  due,  whether  or  not  in  issue,  750. 
Note,  validity  of,  in  writ  of  entry  to  foreclose,  750. 
Notice,  appointment  of  trustee,  of,  750. 
Notice,  motion  to  reinstate  dismissed  appeal,  of,  750. 
Nuisance  or  no  nuisance,  from  backwater,  821,  822. 
Office,  title  to,  751. 

Owner  of  goods  or  clerk  in  selling  them,  751. 
Partner,  general  or  special,  752,  753. 

Partner,  individual  property  of,  wrongfully  seized,  allowed  for,  757,  758. 
Partner  or  no  partner,  756,  757. 
Partnership  assets  or  individual  assets,  757. 
Partnership  debts  all  paid,  757. 

Partnership  funds,  equitable  lien  of  partner,  on,  744,  745. 
Pasturage  on  public  commons,  right  to,  758. 
Patent  for  invention,  infringement  of,  758. 
Patent  for  invention,  validity  of  claims,  758. 

Patent  for  invention  with  two  claims,  decree  for  plaintiff,  758,  759. 
Patent  for  land,  validity  of,  759. 
Pauper  child,  settlement  of  its  mother,  759-763. 
Payment  for  land  by  partner,  764. 
Payment  for  land  instead  of  a  loan  of  money,  745. 
Payment  for  work  done,  765,  766. 
Payment,  in  "illegality"  proceedings,  764. 
Payment,  in  injunction  proceedings,  724. 
Payment  of  mortgage,  737,  764. 
Payment  of  notes  by  land,  764. 
Payment  of  purchase-money  for  land,  765. 
Payment  of  purchase-price  of  mortgage,  765. 
Performance  or  non-performance  of  contract,  766. 
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ISSUES*  ADJUDICATED  IN  CIVIL  CAUSES— Continued. 

Person,  identity  of,  721. 

Possession  of  land,  prior,  704. 

Possession  of  land,  right  to,  (§  384),  782. 

Power  to  sell  in  mortgage,  validity  of,  776,  777. 

Preference  to  individual  over  partnership  creditors,  777. 

Prepared  to  keep  tavern,  777. 

Principal  of  debt  due  at  option  of  creditor,  exercise  of  the  option,  737. 

Prior  possession  of  land,  704. 

Priorities  in  assignment  for  benefit  of  creditors,  777. 

Probate  of  foreign  will,  828. 

Property  rights,  adjudicated  in  divorce,  715. 

Purchase-price  of  land,  855. 

Purchase-price  of  land,  payment  of,  765. 

Railroad  in  street,  right  to  lay,  779. 

Ratification  of  town  bonds,  733,  734. 

Real  action,  title  to  land  in,  808. 

Reasonable  time  in  which  to  cut  and  carry  away  timber,  780. 

"Receipts"  in  lease,  meaning  of,  780. 

Receiver,  legality  of  appointment  of,  780,  781. 

Redemption,  terms  of,  781,  782. 

Reformation  of  deed,  782. 

Relator,  merits  of,  748. 

Release  of  surety  from  bond,  782. 

Rent,  amount  of,  and  terms  of  payment,  782,  783. 

Rent  or  no  rent,  in  summary  proceedings,  7S2. 

Replevin,  chattel  mortgage  contested  in,  644. 

Replevin,  deed,  for  a,  title  to  the  land,  809. 

Replevin,  title  in  stranger,  801,  802. 

Replevin,  title  to  land  determined  in,  808,  809. 

Rescission  of  contract  for  the  exchange  of  lands,  790. 

Right  of  way  over  land,  785. 

Salary  of  officer,  rate  of,  785. 

Services,  negligence  in  their  performance,  749. 

Services,  payment  for,  765,  766. 

Services,  value  of,  785,  786. 

Set-off,  ruled  out  as  matter  of  law,  787. 

Settlement  of  a  controversy,  787. 

Several  issues  made  in  complaint,  665. 

Sewage,  right  of  discharge  of,  on  certain  land,  724,  725. 

Special  contract  for  work  and  labor,  788. 

Special  partner,  money  wrongfully  withdrawn  by,  753,  754. 

Special  partner  or  no  special  partner,  752-754. 

Stock  in  corporation,  title  to,  792-793. 

Street  or  no  street,  724. 

Street  or  no  street,  in  prosecution  under  city  ordinance,  795. 

Street  or  no  street,  in  trespass,  795. 
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Substituted  contract,  non-existence  of,  795. 
Swamp  land  or  no  swamp  land,  in  ejectment,  795. 
Tax  valuations,  799. 
Taxability  of  a  bequest,  796. 
Tenancy,  terms  of,  799. 

Tenant  or  no  tenant,  in  proceedings  before  a  justice,  631. 
Tenant  ousted  or  not  ousted,  799. 
Testator,  adult  or  minor,  632. 
Title  quieted  or  not  quieted,  711. 
Title  to  goods,  in  assumpsit,  800. 
Title  to  goods,  in  replevin,  800. 
Title  to  goods,  in  stranger,  801,  802. 
Title  to  goods,  in  trover,  802. 
Title  to  land,  bankruptcy,  in,  802,  803. 
Title  to  land,  claim  case,  in,  803. 
Title  to  land,  cloud,  suit  to  remove,  808. 
Title  to  land,  foreclosure,  in,  804,  805. 
Title  to  land,  guardian's  report,  upon  a,  805,  806. 
Title  to  land,  injunction  proceedings,  in,  806. 
Title  to  land,  note,  in  suit  on,  806. 
Title  to  land,  partition,  in,  807,  80S. 
Title  to  land,  purchased  with  embezzled  money,  681, 
Title  to  land,  real  action,  in,  808. 
Title  to  land,  replevin,  in,  808,  809. 
Title  to  land,  trespass,  in,  810,  813. 
Title  to  land,  water- rights,  cases,  in,  816. 
Title  to  office,  751. 

Title  to  stock  in  corporation,  792-795. 
Trover,  title  to  goods  in,  802. 
Trust  or  no  trust,  816,  S17. 
Trust,  whether  technical,  or  implied,  817,  818. 
Trustee,  notice  of  his  appointment,  750. 
Unsoundness  of  mind  for  different  purposes,  825-828. 
Use  and  occupation  of  land,  819. 
Usury,  in  action  on  a  note,  S19. 
Usury  or  no  usury,  820. 
Value  of  building  plans,  820. 

Vesting  of  estate  under  marriage  settlement,  746,  747. 
Wages  payable  monthly,  73o. 
Waste,  in  ejectment,  680. 

Water,  quantity  which  party  entitled  to  use  at  dam,  822,  823. 
Water,  too  much  used  by  mill,  824. 
Water-course,  obstruction  of,  824. 
Water-rights,  generally,  820-824. 
Water-rights,  in  a  stream,  821. 
AVater- rights,  interference  with,  how  far,  823, 
Water-rights,  title  to  land  in,  816. 
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Will,  construed  in  probate  court,  825. 
Will,  probate  of,  828. 
Will,  validity  of,  828. 
Will,  wife's,  validity  of,  720,  721. 

ISSUES  IN  CIVIL  CAUSES— CONTESTED  OR  NOT  CONTESTED, 
EFFECT  OF,  UPON  THEIR  CONCLUSIVENESS,  (§§  216-228),  511-541. 

Adultery  not  in  issue  in  first  case,  is  not  concluded  in  second,  529,  530. 

Assets  exhausted,  no  contest,  bound,  538. 

Bonds  and  coupons,  bona  fides  not  contested  in  first  suit,  may  be  in 
second,  523-526. 

Bonds,  no  contest  over,  522,  523. 

Confession,  binds  same  as  a  contest,  538. 

Consideration,  contest  over  is  not  barred  by  judgment  for  want  of 
answer,  528,  532. 

Constitutionality  of  statute  not  contested,  not  bound,  539-541. 

"Contested  issue"  arises  if  an  issue  made  by  defendant  compels  plaintiff 
to  make  proof,  although  defendant  is  not  present,  517,  518. 

Direct  allegations  of  complaint,  become  res  judicata  without  a  contest,  519. 

Exemption  rights,  waiver  of,  not  in  issue  in  first  suit,  is  not  barred,  528. 

Fraud,  not  contested,  bound,  535,  536. 

Indorsement,  validity  of,  not  contested,  is  open  in  future  suits,  527. 

Installment  of  rent,  no  contest  over,  does  not  bar  a  contest  over  future 
installments,  518. 

Insurance  policies,  not  contested,  bound,  536. 

Issue  of  law,  no  contest,  not  bound,  539-541. 

Issue  on  paper  which  compels  proof,  is  a  "contested"  one,  517,  518. 

Law  question,  no  contest,  not  bound,  539-541. 

Lease,  execution  of,  not  contested  in  first  case,  is  not  concluded  in  sec- 
ond, 531-534. 

Lease  or  no  lease,  no  contest,  bound,  536,  537. 

Massachusetts  case,  no  contest,  not  bound,  529,  530. 

Michigan  case,  no  contest,  not  bound,  531. 

Minnesota  cases,  no  contest,  not  bound,  532. 

New  York  cases,  no  contest,  bound,  534-537. 

North  Carolina  case,  no  contest,  not  bound,  537. 

Patent,  submission  to  judgment  for  infringing,  is  no  bar  to  defense  of  in- 
validity, 520. 

Payment  is  concluded  even  if  not  contested,  529. 

Pennsylvania  case,  confession  binds  same  as  a  contest,  538. 

Priority  of  mining  claim,  527. 

Question  of  law,  no  contest,  not  bound,  539-541. 

Rent  due  on  lease,  default  is  conclusive  on  all  material  allegations,  528. 

Right  of  way,  no  contest,  bound,  538,  539. 

School  district  dissolved,  not  contested  in  first  suit,  is  open  in  second,  532. 

Statute,  constitutionality  of,  not  contested,  not  bound,  539-541. 

Tennessee  case,  no  contest,  bound,  5oS. 
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Title  to  land,  not  contested,  bound,  539. 

Traversable  allegations  only,  are  concluded  without  a  contest,  521,  522. 
Unsoundness  of  mind,  no  contest,  bound,  537. 
Usury,  no  contest,  bound,  537. 

Usury,  not  contested  in  first  suit,  may  be  in  second,  520. 
Vermont  case,  no  contest,  bound,  538,  539. 

Waiver  of  exemption  rights,  not  in  issue  are  not  concluded,  528. 
What  makes  a  "contested  issue,"  517,  518. 
Wisconsin  case,  no  contest,  bound,  539. 
ISSUES   IN  CIVIL  CAUSES   BETWEEN  DEFENDANTS,  FORCE  AND 
EFFECT  OF,  (§§256-271),  572-602. 

Absence  of  issue  between  defendants,  adjudication  not  binding  between 

them,  572-576. 
Accounting  in  land  transaction,  when  not  binding  as  between  defend- 
ants, 579-582. 
Bona  fides  of  assignment,  determination  of,  when  not  binding  between 

defendants,  582. 
Consideration  of  deed,  not  settled  as  between  defendants,  when,  5S2. 
Contract  declared  void,  binds  defendants  as  between  themselves,  without 

issues,  when,  582. 
Cosuretyship,  when  determination  of,  binds  as  between  defendants,  and 

when  not,  583-585. 
Deed  of  trust,  adjudication  as  to  validity  of,  when  conclusive  as  between 

defendants,  585. 
Equity,  issues  made  in,  between  plaintiffs  and  defendants,  rights  of  latter 

as  between  themselves,  may  be  adjudicated  upon,  573,  578,  585. 
Equity  rule  in  Nebraska,  573. 
Family,  joint  or  divided,  not  adjudicated  as  between  defendants,  when, 

574,  575. 
Foreclosure  of  lien  against  mortgagor  and  mortgagee,  does  not  conclude 

mortgagor  from  showing,  as  against  the  mortgagee,  that  the  mortgage 

was  the  superior  lien,  586-589. 
Foreclosure  of  senior  mortgage  against  mortgagor  and  junior  mortgagee, 

a  decree  that  the  latter  has  no  interest  in  the  premises  does  not  bar 

him  from  foreclosing  as  against  the  mortgagor,  589,  590. 
Foreclosure,  title  quieted  as  between  defendants,  without  issues,  is  void, 

586. 
Foreclosure-sale,  held  void,  binds  as  between  defendants,  596,  507. 
Fraudulent  vendee  and  sheriff,  codefendants,  when  a  suit  canceling  sale 

binds  as  between  them,  590,  591. 
Garnishee,  judgment  that  he  owes  nothing  to  the  principal  defendant,  or 

declaring  its  amount,  does  not  bind  the  latter,  591. 
Guarantor,  decree  that  one  defendant  is,  binds  the  other,  when,  591. 
Indorser  and  acceptor  defendants,  not  bound  as  between  themselves,  by 

judgment  that  demand  was  made  and  notice  given,  593. 
Injunction,  binds   defendants,  as  between  themselves,  without  issues, 

when,  582,  583. 
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ISSUES   IN    CIVIL  CAUSES  BETWEEN    DEFENDANTS,  FORCE  AND 
EFFECT  OF— Continued. 

Issues  made  and  contested  between  defendants,  decree  on,  binds  them, 
572,  576. 

Joint  obligors  sued  at  law,  judgment  against,  does  not  bar  one  from  show- 
ing that  he  was  surety  or  guarantor,  592. 

Marriage-settlement  accounts  of  trustee  with  two  estates  settled,  does  not 
bind  the  estates  as  between  each  other,  592,  593. 

Nebraska  rule  in  equity,  573. 

Necessary  to  give  plaintiff  his  rights,  if  an  adjudication  between  defend- 
ants is,  it  will  bind  them  as  between  themselves,  578,  585. 

Negotiable  paper,  demand  and  notice  adjudicated,  is  not  binding  as 
between  the  indorser  and  acceptor  defendants,  593. 

Partition,  when  settles  rights  of  defendants  as  between  themselves,  593. 

Partition,  when  does  not  settle  rights  of  defendants  as  between  them- 
selves, 599,  600. 

Partition,  will  or  no  will  decided  in,  binds  as  between  defendants,  602. 

Partners,  when  adjudication  of,  binds  as  between  defendants,  593. 

Partnership  creditor  and  heir  of  deceased  partner  defendants,  what  ad- 
judication as  to  amount  of  debt  does  not  bind  them  as  between  each 
other,  594. 

Plaintiff  tenders  issues  in  equity,  rights  of  defendants  as  between  them- 
selves may  be  settled,  573,  578,  585. 

Principle  involved  in  this  matter,  572, 573. 

Railway  consolidation  agreement,  suit  to  set  aside,  decree  in,  does  not 
settle  rights  between  defendants,  when,  594-596. 

Responsible  over,  when  one  defendant  is,  to  another,  a  judgment  settles 
their  rights  without  issues,  (§266),  599. 

Sheriff  and  fraudulent  vendee,  codefendants,  when  a  decree  setting  aside 
the  sale,  binds  them  as  between  themselves,  590,  591. 

Stockholders  sue  county  and  corporation  to  enjoin  the  collection  of  a 
tax,  decree  for  plaintiff  binds  defendants  as  between  each  other,  583. 

Suretyship,  judgment  does  not  settle  as  between  defendants,  597-599. 

Tax  lien,  adjudicated  in  suit  to  quiet  title,  binds  as  between  defendants, 
when,  599. 

Title-bond  purchaser  in  partition,  when  rights  of,  as  to  other  defendants, 
are  not  settled,  599,  600. 

Title  quieted  in  one  defendant,  settles  his  rights  as  to  codefendants,  600. 

Warranty  of  title  between  defendants,  not  being  in  issue  in  suit  for  con- 
version, their  rights  between  each  other,  are  not  settled,  600. 

Widow's  election  under  will,  adjudicated,  does  not  bind  defendants  as 
between  themselves  without  an  issue  between  them,  600,  601. 

Will  construed  in  a  suit  by  executor  against  devisees,  does  not  bind  lat- 
ter as  between  themselves,  when,  602. 

Will  or  no  will,  decided  in  a  partition  suit,  binds  as  between  defendants, 
602. 
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ISSUES    IN   CIVIL   CAUSES    BETWEEN    PLAINTIFFS,   FORCE   AND 
EFFECT  OF,  (§§252-255),  569-571. 

Absence  of  written  issues,  determination  not  binding,  569. 
Administrators,   joint   exception  of,  to    report  of  master    sustained,    is 

binding  between  them,  569,  570. 
Agreement  between  plaintiffs  that  suit  shall  not  settle  their  rights,  is 

valid,  570. 
Fraudulent  conveyance,  rights  of  plaintiffs  not  settled,  as  between  them- 
selves, without  issues  between  them,  570. 
Joint  exceptions  to  a  report  sustained,  binds  those  excepting  as  between 

themselves,  569,  570. 
Joint  recovery  by  two  partners  against  a  third  partner,  does  not  settle 

their  rights  as  between  themselves,  571. 
Husband  and  wife,  joint  recovery  as,  does  not  establish  the  fact,  as  against 

her,  that  he  was  her  husband,  570,  571. 
Partners,  joint  recovery  by  two,  against  a  third  one,  does  not  settle  the 

rights  of  the  plaintiffs  as  between  themselves,  571. 
Principle  involved  in  this  matter,  569. 
Quieting  title,  rights  of  plaintiffs,  as  between  themselves,  not  settled,  570. 

ISSUES  IN  CIVIL  CAUSES— IMMATERIAL,  EFFECT  OF  ADJUDICA- 
TION UPON,  (§§  229-251),  542-568. 

Administrator,  suit  to  remove,  the  state  of  his  accounts,  is  immaterial,  548. 

Agreement  to  pay,  payment,  when  immaterial,  549. 

Basis  of  judgment,  issue  which  does  not  form,  is  immaterial,  545-548. 

Bona  fide  holder  of  note,  question  of,  is  immaterial,  when,  549. 

Cancellation  of  mortgage,  amount  due  is  immaterial,  549. 

Chattel  mortgage,  validity  of,  is  immaterial,  when,  557. 

Commissions  of  agent,  immaterial  in  trade-mark  suit  against  him,  550. 

Commissions  of  executor,  immaterial  in  construction  of  will,  550. 

Construction  of  deed  of  trust,  immaterial,  in   a  suit  to  determine  its 
validity,  551. 

Construction  of  will,  character  of  interest,  when  immaterial,  566,  567. 

Construction  of  will,  commissions  of  executor  are  immaterial,  550. 

Construction  of  will,  land,  as  to,  when  title  is  immaterial,  552. 

Construction  of  will,  quantity  of  interest  of  parlies,  is  immaterial,  561. 

Contract,  execution  of,  determined  in  suit  dismissed  for  want  of  jurisdic- 
tion, is  not  binding,  552. 

Deed  in  ejectment,  held  to  be  a  mortgage,  amount  due,  is  immaterial,  553. 

Deed,  mistake  in,  when  immaterial,  556. 

Deed,  tenancy  adjudicated  in  suit  to  declare  it  a  mortgage,  is  not  binding, 
564,  565. 

Deed,  validity  of,  determined  in  suit  for  breach  of  contract  to  convey,  is 
immaterial,  Avhen,  553. 

Deed  of  trust,  construction  of,  immaterial,  in  a  suit  to  determine  its  va- 
lidity, 551. 
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Depends  upon  relief  demanded,  543  545. 

Domicile,  determined  in  proceeding  to  probate  will,  is  immaterial,  554. 

Ejectment,  time  of  ouster,  is  immaterial,  when,  554. 

Execution  of  contract,  when  adjudication  of,  not  binding,  552. 

False  imprisonment,  determination  of  fact  of,  is  immaterial  in  breach  of 
promise  suit,  555. 

Foundation  of  judgment,  issue  which  is  not,  is  immaterial,  545-548. 

"Fraudulent"  alteration  of  note,  adjudged  in  suit  upon  it,  is  immaterial, 
555. 

Fraudulent  representation,  in  suit  for,  an  adjudication  that  no  representa- 
tion was  made,  is  not  immaterial,  555. 

Freehold,  when  adjudication  of,  is  immaterial,  556. 

Heirship,  adjudged  in  granting  letters  of  administration,  is  immaterial, 
when,  556. 

Interest,  character  of,  determined  in  suit  to  construe  will,  is  immaterial, 
when,  566,  567. 

Knowledge  of  possession,  adjudication  of,  not  binding,  when,  556. 

Mistake  in  stranger's  deed,  determination  of,  not  material,  556. 

Mortgage-cancellation  suit,  amount  due,  is  immaterial,  549. 

Mortgage  of  chattels,  validity  of,  determined  in  suit   against  officer  for 
levying  writ,  is  immaterial,  when,  557. 

Necessary  to  judgment,  issue  which  is  not,  is  immaterial,  545-548. 

Number  of  owners  of  vessel,  determined  wherein  agency  is  the  issue,  is 
immaterial,  557. 

Ouster,  time  of,  is  immaterial,  when,  554. 

Partner,  general  or  special,  when  immaterial,  558. 

Payment,  by  whom   made,  determined  in  partition  suit,  when  imma- 
terial, 559. 

Payment  of   one   claim   determined  in   suit    upon    another,  is    imma- 
terial, 560. 

Payment  to  stranger  determined,  when  immaterial,  560. 

Possession  of  chattels,  right  to,  determined  in  suit  to  establish  a  right  of 
remainder,  is  not  binding,  560. 

Principle  involved  in  this  matter,  543-548. 

Quantity  of  interest  in  estate  determined  in  suit  to  construe  will,  is  imma- 
terial, 561. 

Quantity  of  water  to  which  party  is  entitled  determined  in  trespass,  is 
not  binding,  562-563. 

Quantity  of  wheat  determined  in  action  concerning  title  solely,  is  not 
binding,  563. 

Redemption  suit,  amount  due  determined,  is  not  binding,  when,  563. 

Relief  demanded  furnishes  the  test,  543-545. 

Right,  sole  issue,  quantity  is  immaterial,  561-563. 

Service  in  partition,  determined  in  suit  for  specific  performance,  is  not 
binding,  when,  564. 
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Specific  performance,  determination  of  fact  of  service  in  a  partition  suit, 

is  immaterial,  564. 
Street,  use  and  visibility  of,  determined  in  suit  to  enjoin  its  obstruction, 

is  not  binding,  564,  565. 
Tenancy,  determined  in  suit  to  declare  deed  a  mortgage,  is  immaterial, 

565,  566. 

Title,  determined  in  possessory  action,  is  not  binding,  566. 

Title  sole  issue,  quantity  is  immaterial,  563. 

Title  to  unborn  colt,  determined  in  suit  concerning  mother,  is  immate- 
rial, 567. 

Trade-mark  suit  against  agent,  his  commissions  as  agent  are  immaterial, 
550. 

Trespass,  water-rights  determined  in,  when  not  binding,  562,  563. 

Unborn  colt,  title  to,  determined  in  suit  concerning  mother,  immaterial, 

567, 
Vessel-owners,  when  their  number  is  immaterial,  557. 
Water,   proportional  rights  of  parties    adjudicated  in    trespass,  is   not 

binding,  562,  563. 
Water,  supply  of,  for  city,  immaterial,  when,  568. 
Will,  construction  of ,  character  of  interest  of  parties,  is  immaterial,  when, 

566,  567. 

Will,  construction  of,  commissions  of  executor,  are  immaterial,  550. 

Will,  construction  of,  land,  as  to,  when  immaterial,  552. 

Will,  construction  of,  quantity  of  interest  of  parties,  is  immaterial,  561. 

ISSUES  IN  CRIMINAL  CAUSES, 

Adjudicated  in  one  cause  concluded  in  another, 
Assault,  lawful,  1242-1246. 
Bastardy  or  no  bastardy,  1246. 
Drunk  or  not  drunk,  1247. 
Forgery  or  no  forgery,  1247. 
Highway  or  no  highway,  1247. 
Self-defense  or  no  self-defense,  1248. 
Value  in  larceny,  1248. 
Exception  in  North  Carolina,  1248. 
Variances, 

Charges  and  proof  of  material  matters,  between,  effect  of,  1249-1252. 
Identity  of  person  injured,  variance  between  charge  and  proof,  1253. 
Material  matters,  variances  between  charges  and  proofs,  1249-1 2">">. 
Name  of  person  injured,  variance  between  charge  and  proof,  1252, 

1253. 
Wrong  offense  charged,  1253-1255. 
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JAIL  DELIVERY, 

Several  persons,  of,  at  one  time,  is  but  one  offense,  1229,  1230. 

JEOPARDY   IN   CRIMINAL   CAUSES— WHAT   DOES   OR   DOES   NOT 
CONSTITUTE,  AND  ITS  FORCE  AND  EFFECT. 
Arraignment  omitted,  no  jeopardy,  1258,  1259. 
Arrest  of  judgment,  destroys  jeopardy,  1259. 
Bailiff's  dereliction,  effect  of,  1259,  1260. 

Court  grants  a  new  trial  on  its  own  motion,  jeopardy  remains,  1260-1262. 
Defendant's  motion,  conviction  set  aside  on,  he  may  be  retried,  1262-1264. 
Defendant's  motion,  reversed  on  certiorari  or  writ  of  error,  he  may  be 

retried,  1263,  1264. 
Definitions  and  principles,  and  exceptions  in  Kentucky, Maryland  and  Ver- 
mont, 1256-1258. 
Discontinuance,  how  affects  jeopardy,  1264,  1265. 
Dismissal  or  nolle  prosequi,  how  affects  jeopardy,  1265,  1266. 
Examining  court,"  action  of,  does  not  put  in  jeopardy,  1266,  1267. 
Indictment  insufficient,  objections  to,  taken  on  trial,  how  affects  jeopardy, 

1267-1269. 
Irregularities  on  the  trial,  how  affect  jeopardy,  1269,  1270. 
Judge,  one  absent,  no  jeopardy,  1271. 
Judge  sick  and  receives  verdict  at  hotel,  defendant  must  be  discharged, 

1271. 
Judge's  wife  sick,  he  may  discontinue  the  trial,  1272. 
Jury  discharged — Principle  involved,  1272. 

Defendant's  consent  or  motion,  he  may  be  retried,  1273,  1274. 

Defendant's  enforced  absence,  he  must  be  discharged,  1274-1276. 

Defendant's  voluntary  absence,  he  may  be  retried,  1276. 

Discretion  of  court,  he  may  be  retried,  1276-127-v 

Entry  of  reason  for,  omitted,  defendant  must  be  discharged,  127S. 

Judge  absent,  defendant  must  be  discharged,  127S,  1279. 

Juror,  biased,  he  may  be  retried,  1279. 

Juror,  corrupt,  he  may  be  retried,  12S0,  1281. 

Juror,  fraudulent,  he  may  be  retried,  1281. 

Juror,  ill,  he  may  be  retried,  1282. 

Juror,  incompetent,  defendant  must  be  discharged,  1283,  1284. 

Juror,  interested,  he  may  be  retried,  1281. 

Juror,  tampered  with,  he  may  be  retried,  1281. 

Juror's  mother  dies,  he  may  be  retried,  1282. 

Record  confuses  two  cases,  defendant  must  be  discharged,  12S4,  12S5. 

Separation  by  consent,  he  may  be  retried,  1285. 

Separation  without  consent,  defendant  must  be  discharged,  1285. 

Sworn  irregularly,  no  (rial,  he  is  not  acquitted,  1285. 
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JEOPARDY   IN    CRIMINAL    CAUSES— Continued. 
Jury  discharged — Continued. 

Time  of  deliberation,  length  of — New  trial  barred,  1286. 
Time  of  deliberation,  length  of — New  trial  not  barred,  1287-1289. 
Sentence,  illegal,  defendant  must  be  discharged,  1289. 
Verdict,  defective,  he  may  be  retried,  1289-1293. 

JOINT  MATTERS, 

Action,  joint  one  fails,  several  one  lies,  888. 

Debtors,  joint  judgment  against  or  for,  one — See  Privies,  page  1436. 
Exceptions,  joint,  to  a  report,  sustained,  binds  those  excepting  as  be- 
tween themselves,  569,  570. 
Joint  and  several  debtors,  an  unsatisfied  judgment  against  one,  is  no  bar 

to  a  suit  against  another,  1065,  1066. 
Makers  of  joint  note  sued,  judgment  against  one  and  for  the  other,  bars  a 

new  suit  against  latter,  746. 
Obligors,  judgment  at  law  against  joint  obligors,  does  not  settle  their 

rights  as  between  themselves,  592. 
Owner,  joint,  of  chattel  injured,  if  he  sues  alone  and  is  defeated,  he  can 

not  join  with  other  owner  in  a  new  suit,  1065. 
Owners,  joint,  defeated  as  partners,  can  not  sue  as  joint  obligors,  756. 
Ownership,  joint,  of  stock,  what  shows,  451. 
Plaintiffs,  joint,  defeated,  one  may  sue  alone,  1065. 
Recovery,  jointly,  by  two  partners  against  a  third  partner,  does  not  settle 

their  rights  as  between  themselves,  571. 
Suit,  joint,  defeated,  bars  a  several  suit,  if  plaintiffs  could  have  recovered 

severally  in  first  suit,  320. 
AVrong-doers,  joint — See  Privies,  page  1436. 

JUDGE — See  Jeopardy,  page  1404. 

Competent  witness,  is,  to  prove  what  was  litigated  on  former  trial,  836. 

JUDGE'S  POWER  TO  ACT, 

What  is  an  adjudication  of,  738. 

JUDGE'S  PUBLIC  RULINGS, 

Parol  evidence  is  competent  to  prove  in  order  to  determine  the  issues  tried, 
843-845. 

JUDGE'S  SECRET  DELIBERATIONS, 

Can  they  be  proved  in  order  to  show  the  issues  decided  ?     845-850. 

JUDGE'S  WIFE  SICK, 

He  may  discontinue  criminal  trial,  and  defendant  may  be  retried,  1272. 

JUDGES,  ONE  ABSENT  ON  CRIMINAL  TRIAL, 

Jeopardy  does  not  attach,  and  defendant  may  be  retried,  1271. 
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JUDGMENT — See  First  judgment — Final  Judgment — Silence. 

Fraudulent,  adjudged  to  be  on  motion  to  distribute,  is  not  binding,  39. 

Last  judgment  controls  and  is  res  judicata,  91. 

Lien  of,  in  Indiana,  is  destroyed  by  recovering  a  judgment  upon  it  in 

Ohio,  96. 
Pleadings  examined  to  aid  in  construing,  772-776. 
Report  of  commissioner,  master  or  referee,  will  be  examined  to  aid  in 

construing,  783,  784. 
Validity  of,  determined  in  suit  to  annul,  bars  same  contest  in  certiorari, 

820. 
Validity  of,  determined,  is  concluded  in  other  proceedings,  738. 

JUNIOR  ENCUMBRANCERS— See  Priorities,  page  1428. 
JUNIOR  MORTGAGE  ON  TWO  TRACTS, 

Prior  on  one,  effect  of  foreclosure  of  latter,  480. 

JURISDICTION, 

Demurrer,  decided  on,  is  concluded,  664,  665. 

Erroneous  rejection  of  claim  for  supposed  want  of,  does  not  bar  a  new 

suit  on  it  in  same  court,  739,  740. 
Erroneous  rejection  of  claim  for  supposed  want  of,  by  justice  of  the  peace, 

his  decision  is  res  judicata  in  suit  on  claim  in  superior  court,  134,  135. 
Erroneous  rejection  of  claim  for  supposed  want  of  jurisdiction,  effect  of, 

generally,  171,  172,  184-187,  193,  739,  740. 
Federal  court,  of,  what  shows  on  adjudication  of,  739. 
Splitting  in  India  is  allowed  if  jurisdiction  over  part  of  claim  wanting, 

223-225. 
State  court,  of,  what  shows  an  adjudication  of,  740. 
Wanting  in  equity,  dismissal  for,  is  no  bar  to  suit  at  law,  162. 
Wholly  wanting,  judgment  is  not  res  judicata,  95. 

JURISDICTIONAL  FACT  DECIDED, 

Is  concluded  collaterally,  7,  8. 
JURY  DISCHARGED  IN  CRIMINAL  CASE— See  Jeopardy,  page  1404. 

JURY'S  SECRET  DELIBERATIONS, 

Can  they  be  proved  in  order  to  show  the  issues  decided?  845-850. 
JUSTICE  OF  THE  PEACE  IN  ILLINOIS, 

All  demands  within  his  jurisdiction  must  be  joined,  321. 
JUSTICE  WITHDRAWS  CASE  FROM  JURY, 

In  Texas  and  decides  it  himself,  no  bar,  194,  195. 
JUSTICE'S  COURT, 

Prosecution  of  criminal  case  in,  effect  of,  in  superior  court,  1203, 1221, 1222. 

JUSTIFIABLE  CAUSE  FOR  SEPARATION. 
Adjudicated  in  divorce,  is  concluded,  714,  715. 
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KIDNAPING— ASSAULT, 
Two  offenses,  1211. 

KNOWLEDGE, 

Adjudication  of,  not  binding,  when,  556. 


LABOR  DONE  UPON  A  BUILDING, 

Suit  for  value  of  note  barred  by  decree  refusing  to  foreclose  a  mechanic's 
lien,  748. 

LAND— See  Lease,  page  1408.     See  Title  to  land,  page  1476. 

LAND  AND  GOODS  TAKEN  BY  SAME  ACT, 
Constitute  two  causes  of  action,  280. 

LAND,  HEIRSHIP  DETERMINED  IN  SUIT  FOR, 
Conclusive  in  India,  56-58. 

LAND  IN  TWO  STATES, 

Two  foreclosures  can  be  maintained,  295. 

LANDLORD — See  Lease,   page  1408.    See  Splitting;  subtitle,  Rent,   page 
1466.     See  Tenant,  page  1475.     See  Rent,  p.  1449. 

Summary  proceedings  by,  to  recover  possession,  before  a  justice  of  the 
peace,  defeated  upon  the  ground  that  the  relation  of  landlord  and 
tenant  did  not  exist,  bars  a  new  suit  before  another  justice  to  recover 
upon  the  same  ground,  115,  116. 

LANGUAGE  OF  DECREE, 
Construed,  498. 
Dismissing  suit,  construed,  165,  167,  168. 

LANGUAGE  OF  JUDGMENT  AT  LAW, 
Construed,  172. 

LARCENY, 

Burglary  at  same  time,  are  they  two  offenses?  1212,  1213. 
Conspiring  to  steal,  acquittal  of  former  no  bar  to  latter,  1255. 
Different  articles  taken  from  one  person  at  one  time  one  offense,  1230. 
Driving  away  stock,  in  Texas,  is  barred  by  prosecution  for,  1215. 
Embezzlement,  acquittal  of  former,  no  bar  to  latter,  1255. 
False  pretense,  when  acquittal  of  former  is  no  bar  to  latter,  1230. 
Malicious  wounding,  acquittal  of  former,  no  bar  to  latter,  1255. 
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LARCENY—  Continued. 

Receiving  stolen  goods,  acquittal  of  former,  no  bar  to  latter,  1255. 
Robbery,  prosecution  for,  is  barred  by  conviction  of  larceny,  when,  1218. 
Several  articles  belonging  to  several  persons  taken  at  one  time,  but  one 

offense,  1234.     Contra,  1235,  1236. 
Swindling,  acquittal  of  former,  no  bar  to  latter,  1231. 

LASCIVIOUS  COHABITATION, 

One  acquitted,  bars  a  prosecution  of  the  other,  1239. 

Same  acts  may  also  constitute  offense  of  adultery,  1207-1209. 

LAST  JUDGMENT  CONTROLS— See  First  judgment,  page  1379. 

And  is  res  judicata,  91. 
LAW, 

Defense  at  law,  defeated  because  the  defendant  could  not  attack  a  judg- 
ment collaterally,  is  no  bar  to  a  suit  in  equity  to  cancel  the  judgment 
for  fraud,  880. 
Issue  of,  decided,  is  it  res  judicata  ?  24-26,  140. 
Judgment  at,  conclusive  in  equity,  86. 

LAW  AND  EQUITY— See  Issues  ;  subtitle,  Equity  and  law,  page  1392. 

LAW-COURT  ERRONEOUSLY  REJECTS  A  DEFENSE, 
A  bar  in  equity,  135. 

LAW  QUESTIONS— See  Issues,  pages  1390-1403. 

LEASE — See  Landlord,  page  1407. 

Collatei-al  contract  of  lessor  or  covenant  in  lease,  is  settled  when,  744. 

Condition  that  repairs  should  be  made,  adjudicated,  744. 

Defenses  to  suit  upon,  what  shows  an  adjudication  of,  732. 

Execution  of,  not  contested  in  suit  to  recover  one  installment  of  rent,  is 
open  to  that  contest  in  suit  for  second,  531,  532. 

Expiration  of,  ouster  of  tenant  by  reason  of,  does  not  affect  his  title  un- 
der a  deed,  741. 

Guaranty  and  lease  make  two  causes  of  action,  372. 

Law  and  equity,  adjudications  ot,  in,  695. 

Length  of,  what  shows  an  adjudication  of,  733. 

Quantity  of  land  in  lease  determined  in  suit  for  rent,  is  res  judicata,  61. 

Quantity  of  land  in  lease,  if  the  sole  plea  in  a  suit  for  rent  is  that  the 
land  is  less  than  the  lease  calls  for,  a  decree  that  it  is  more,  is  not  res 
judicata  as  to  excess,  60. 

Validity  of,  contested,  is  settled,  741-744. 

LEAVE  TO  AMEND, 

After  demurrer  sustained,  effect  of,  662,  663. 

LEGACY,  PAYMENT  OF, 

Confirmed,  bars  a  suit  to  recover  it  because  of  a  mistake  of  fact,  131. 
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LEGAL  CAPACITY  TO  SUE, 

Judgment  against  plaintiff  for  want  of,  is  no  bar  to  a  suit  by  proper 
person,  144. 

LEGAL  REMEDY  NOT  EXHAUSTED, 

Suit  defeated  because  of,  is  no  bar,  196. 

LEGAL  TITLE  HELD  IN  TRUST, 

City,  by,  for  state,  adjudicated,  is  res  judicata,  817. 
LESS  INCLUDED  IN  SECOND  ACTION, 
The  former  is  res  judicata,  744. 

LESSEE — See  Lease,  page  1408.     See  Privies,  page  1437. 

LEWD  AND  LASCIVIOUS  COHABITATION— See  Lascivious  cohabita- 
tion, page  1408. 

LIABLE  OVER— See  Privies;  subtitle,  Indemnified  person,  page  1433. 

LIBEL, 

All  statements  in  one  article,  constitute  but  one  offense,  373, 1231. 

LIBELOUS  PAMPHLET 

All  matters  in,  constitute  but  one  cause  of  action,  373,  1231. 

LIEN  OF  JUDGMENT  IN  INDIANA, 

Is  destroyed  by  recovering  a  new  judgment  upon  it  in  Ohio,  96. 

LIEN  OF  MORTGAGE, 

Is  not  merged  in  decree  of  foreclosure,  96. 

LIEN  OF  PARTNER  ON  FUNDS, 

What  adjudicates  that  he  has  none,  745,  746. 

LIENHOLDER, 

Party  to   administrator's   proceeding  to  sell  land,  a  default  will  bar  his 

rights,  413. 
Subsequent  suit  concerning  the  property,  does  not  affect  him,  if  not  a 

party,  1078. 

LIFE,  QUESTION  OF, 

Adjudged  in  suit  for  distribution,  is  not  binding,  38,  39. 

LIFE-ESTATE,  FORECLOSURE  ON, 
Bars  a  suits  to  foreclose  on  fee,  295. 

LIFE-TENANT— See  Tenant  for  life,  page  1475. 

LIMITED  PARTNERS— See  Special  partners,  page  1458. 
89 
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LIS  PENDENS  PURCHASER— See  Privies,  page  1437. 

LOST  NOTE, 

Decree  establishing,  bars  plea  of  non  est  factum  in  suit  upon  it,  745,  746. 

LOUISIANA, 

Statute  of,  concerning  res  judicata,  10. 

LOWER  DEGREE  OF  CRIME— See  Splitting  criminal  causes  ;  subtitle, 
Degree,  page  1469. 

LUNACY — See  Unsoundness  op  mind,  page  1479. 

M 

MAGISTRATE'S  COURT, 

Prosecution  of  criminal  case  in,  effect  of,  in  superior  court,  1203,  1221, 
1222. 

MAINTENANCE— ABANDONMENT, 
Issues  in,  are  different,  719,  720. 

MAINTENANCE,  SUIT  TO  RECOVER, 

Bars  suit  to  charge  it  upon  property,  289,  290. 

MAKER — See  Privies;  subtitle,  Indorsee,  page  1433. 

MALICE, 

Cause  determined  because  of,  can  not  be  inferred,  when,  79-82. 
Cause  of  action  founded  on,  what  fails  to  show  an  adjudication  of,  746. 

MALICIOUS  PROSECUTION, 

And  assignment  of  stock,  adjudicated  at  law  and  in  equity,  695. 

Attachment  bond,  suit  on,  is  barred  by  a  recovery  for  malicious  prosecu- 
tion of  the  attachment,  321. 

False  imprisonment,  when  barred  by  recovery  for  malicious  prosecu- 
tion, 703. 

Slander  for  same  accusation,  barred  by  recovery  for  malicious  prosecu- 
tion, 321,  322. 

MALPRACTICE 

Set  up  as  a  defense  to  a  suit  for  surgeon's   services,  a  recovery  by  the 

latter  bars  a  suit  for  malpractice,  746. 
Suit  for,  is  it  barred  by  recovery  for  services?  423-425. 

MANAGER  OF  PROPERTY  OF  JOINT  HINDU  FAMILY, 

Is  only  liable  to  one  suit  for  a  failure  to  account,  343. 

MANDAMUS, 

Barred  by  same  issue  in  injunction,  724. 

Issue  decided  upon,  is  res  judicata,  95,  640,  677. 
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MANSLAUGHTER, 

Murder,  prosecution  for,  is  barred  by  the  wrongful  discharge  of  the  jury- 
in  manslaughter,  1220. 

MARRIAGE — See  Divorce,  page  1370.    See  Husband  and  wipe,  page  1386. 
Contract  for,  construed  at  law  and  in  equity,  696. 
Existence  of,  decree  declaring,  does  not  bar  stranger  from  showing  that 

the  woman  was  his  wife,  6,  7. 
Freeing  a  man  from  alleged  contract  of,  decree  so  doing,  bars  the  woman 

from  claiming  to  be  his  widow,  6. 
Freeing  a  man  from  alleged  contract  of,  decree  so  doing,  is  conclusive  in 

his  favor  in  a  suit  with  a  stranger,  5,  6. 
Freeing  a  woman  from  alleged  contract  of,  decree  so  doing,  bars  a  suit  by 

him  against  her  for  refusing  to  marry,  5. 
Freeing  a  woman  from  alleged  contract  of,  decree  so  doing,  bars  the  man 

from  showing  her  to  be  his  wife  in  a  suit  with  a  stranger,  5. 
Freeing  a  woman  from  alleged  contract  of,  decree  so  doing,  bars  stranger 

from  showing  that  she  was  married,  5. 
Illegality   of,    adjudicated,   bars    the    children   from  showing  it  to  be 

legal,  4. 
Inferred  by  argument,  can  not  be,  82. 
New  evidence  to  prove,  does  not  warrant  new  suit,  291. 
Non-existence  of,  detei-mined  in  divorce,  bars  dower,  715. 
Parents,  of,  determined  in  suit  to  settle  pauper  child,  concludes  the  ques- 
tion of  their  marriage  in  any  other  suit  concerning  the  settlement  of 

the  same  child,  41. 
Validity  of,  failure  of  suit  based  on,  is  no  bar  to  one  based  on  its  nullity, 

888. 

MARRIAGE  SETTLEMENT, 

Accounts  of  trustee  of,  with  two  estates,  adjudicated,  does  not  bind  the  es- 
tates as  between  each  other,  592,  593. 
Vesting  of  estate  under,  what  shows  an  adjudication  of,  746,  747. 

MASTER  AND  SERVANT— See  Privies,  page  1439. 

MASTER  IN  CHANCERY, 

Report  of,  is  no  bar,  without  judgment,  119. 

MATERIAL  NEW  ALLEGATION, 
What  does  not  make,  665-667. 

MATTER, 

Alleged  by  one  party  and  denied  by  the  other,  must  be,  to  be  a  bar  in 

India,  10,  15. 
Defined,  62. 

Directly  and  substantially  in  issue,  barred  in  India,  10,  13,  15. 
Expressly  omitted  from  judgment,  is  not  barred,  183,  184. 
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"MATTER  IN  ISSUE," 

Defined,  62. 

Determinable  by  the  pleadings,  it  is  a  question  of  law,  (§  376),  772. 

Distinguished  from  "  fact  in  issue,"  62. 

Distinguished  from  an  issue  made  adversely,  63. 

Distinguished  from  an  issue  recorded  as  such,  63. 

Includes  issues  admitted,  63. 

Includes  a  set-off  pleaded  though  part}7  not  bound  to  plead  it,  64. 

Includes    things  actually  put  in   issue  though  parties  not  bound  so  to 
plead,  64. 

Pivot  upon  which  the  case  turns,  is,  62. 

Test  is,  it  must  be  alleged  by  one  party  and  be  denied  or  admitted,  ex- 
pressly or  impliedly,  by  the  other,  10,  15,  64. 

"  MATTER  IN  LITIGATION," 

Meaning  of,  895. 

MATTERS  ACTUALLY  LITIGATED,  ONLY, 

Are  settled  for  use  in  a  different  subject-matter,  672. 

MATTERS  ADJUDICATED— See  Issues,  pages  1390-1403. 

MATTERS  OF  FACT— See  Issues,  pages  1390-1403. 

MAYHEM, 

Assault,  conviction  of,  on  a  charge  of  a  felonious  assault,  bars  a  prosecu- 
tion of  the  same  act  as  a  mayhem,  1215. 

MECHANIC'S  LIEN, 

Decree   denying,  in  absence  of  proof  of  grounds,  does  not  bar  suit  for 

labor  and  materials,  748. 
Enforced  at  law,  binds  all  persons,  even  if  not  parties,  1082. 

MELEE, 

Several  persons  injured  by  several  shots  in,  constitutes  several  offenses, 
1236. 

MERGER  IN  DOMESTIC  JUDGMENT, 
Doctrine  of,  95,  96. 

MERGER  IN  FOREIGN  JUDGMENT, 
Doctrine  of,  96. 

MERGER  IN  OTHER  STATE  JUDGMENT, 

Doctrine  of,  96. 

MERITS  IN  CIVIL  CAUSES— See  Table  of  contents,  Title  II  (§§30-45S), 
129-904. 
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MESNE  PROFITS, 

Accruing  pending  suit,  do  not  create  a  new  cause  of  action,  349. 

India,  recovery  of,  in,  is  no  bar  to  ejectment,  277,  278. 

Motion  for  execution,  a  decision  upon,  that  the  judgment  awarded  mesne 

profits,  is  conclusive,  105. 
Splitting  suit  for,  bars  a  suit  for  remainder,  276,  277. 

"MIGHT  HAVE  BEEN  DECIDED," 

Application  of  this  rule,  483,  4S4. 

MILL, 

Uses  too  much  water,  what  is  not  an  adjudication  of,  824. 

MISJOINDER  OF  PARTIES, 

Dismissal  of  suit  for,  is  no  bar,  178,  191. 

MISTAKE  OF  FACT— See  Errors,  page  1373. 

Administrator's  proceeding  to  sell  land,  in,  decree  denying  relief  for, 

bars  suit  for  compensation,  748. 
Splitting  cause  by,  what  is  an  excuse  for,  206-209. 
Stranger's  deed,  in,  if  determined,  not  res  judicata,  556. 

MISTAKE  OF  LAW— See  Errors,  page  1373. 
Cause  split  by,  is  a  bar,  210. 

MONEY  DUE  OR  NOT  DUE, 

Adjudicated  at  law  and  in  equity,  696. 

MONEY  PAID  AND  MONEY  EXPENDED, 
Constitute  two  causes  of  action,  233. 
Date  of,  what  fails  to  show  an  adjudication  of,  74S,  749. 

MONEY  RECEIVED, 

Action  for,  fails,  action  for  notes  received  lies,  889. 

MORTGAGE— See  Cancellation,  page  1347.    See  Splitting  causes;  sub- 
title, Cancellation,  page  1459. 

Amount  due  upon,  is  immaterial,  when,  549,  553. 

Assignment  of,  validity  of,  adjudicated,  is  concluded,  (§287),  636. 

Bill  of  sale  or  mortgage,  adjudication  concerning,  637-639. 

Covenants  in,  what  do  not  create  independent  causes,  240,  241. 

Deed  or  mortgage,  determined  in  suit  to  recover  deed,  is  an  "incidental 

issue"  which  is  not  res  judicata,  37,  38. 
Fraudulent,  adjudged  in  suit  to  foreclose  mechanic's  lien,  is  "directly  in 

issue"  and  concluded,  40. 
Gift  and,  separate  suit  can  be  maintained  to  cancel  each,  301,  302. 
Lien  of,  is  not  merged  in  decree  of  foreclosure,  96. 
Sale  of,   what  shows  an  adjudication  that  purchase-price  has  been  paid, 

765. 
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MORTGAGE— Contimu  d. 

Set  aside,  complaint  to,  dismissed  on  merits,  bars  the  defense  of  invalidity 

in  a  suit  to  foreclose,  749. 
Several  debts  secured  by,  foreclosure  as  to  one,  how  affects  others,  481, 

482. 
Validity  of,  adjudicated  at  law  and  in  equity,  696. 

Validity  of,  adjudicated  in  New  Hampshire,  is  not  res  judicata,  if  not  in 
issue  by  the  pleadings,  50. 
MORTGAGEE— See  Privies,  page  1439. 

Prior,  foreclosure  of  junior  mortgage  against,  how  affects,  4S1-483. 
MOTHER— POSTHUMOUS  CHILD, 

Privity  is  wanting,  when,  1130. 
MOTIONS,  RULINGS  UPON,  96-110.     See  Setting  aside,  page  1455. 

Attachment  for  contempt,  denial  of  motion  for,  in  civil  case,  is  res  judi- 
cata, 99. 
Attachment  writ,  vacated  on  motion,  is  no  bar  to  a  suit  by  plaintiff  to  ac- 
complish same  purpose,  100. 
Attorneys,  money  collected  by,  denial  of  motion  to  compel  payment  of, 

is  conclusive,  99. 
Award,  exception  to,  for  irregularities,  overruled,  bars  a  motion  to  strike 

off  the  judgment  for  same  cause,  99. 
Change  of  venue,  denial  of  motion  for,  is  no  bar  to  a  new  one,  99. 
Criminal  case,  denial  of  a  motion  for  a  discharge  after  a  mistrial,  bars 

a  renewal  of  the  motion,  99. 
Execution, 

Dormant  judgment,  denial  of  motion   to   issue   upon,   bars  a  new 

one,  100. 
Homestead,  motion  to  quash  because  levied  upon,  denied,  bars  a  new 

one,  100. 
Quash,  denial  of  motion  to,  bars  its  renewal  on  new  grounds,  100. 
Replevin-bail,  motion  by,  to  quash  because  he  never  became  such, 

denied,  is  conclusive  on  him,  100. 
Value  of  property  applied  on,  determined  on  motion  to  issue  a  new 
one,  is  conclusive,  99. 
Execution  of  decree,  questions  decided  on  motion  for,  are  i-es  judicata, 

104-109. 
Exemption,  denying  a  motion  to  discharge  property  from  a  levy  because 

of  exemption,  is  no  bar  to  a  suit  for  its  seizure,  100. 
Exemption  right,  determined  on  motion  for  execution  of  decree,  is  bind- 
ing, 107. 
Homestead  right,  determined  on  motion  to  set  aside  its  sale,  is  conclusive 

(§20),  104. 
Interest,  that  judgment  was  payable  with,  decided  on  motion  for  its  exe- 
cution, is  conclusive.  106. 
Mesne  profits,  a  decision  that  a  judgment  awarded  them,  on  a  motion  for 

its  execution,  is  conclusive,  105. 
Principle  involved  in  this  matter,  96. 
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MULTIFARIOUSNESS, 

Dismissal  for,  is  no  bar  to  a  proper  suit,  177. 

MUNICIPAL  ORDINANCE, 

Suit  to  test  validity  of,  must  include  all  causes  and  reasons,  251. 

MURDER, 

Abortion  by  same  act,  different  crime,  1207. 

Assault,  acquittal  of  former,  when  no  bar  to  latter,  1255. 

Attempt  to  kill,  acquittal  of  former,  no  bar  to  latter,  1255. 

Concealing  birth,  two  crimes  in  North  Carolina,  1213. 

Involuntary  manslaughter,  prosecution  for,  not  barred  in  Pennsylvania 

by  acquittal  of  murder,  1215. 
Murder  bars  manslaughter,  1218. 

Manslaughter,  bar  of  by  prosecution  for  murder,  1218,  1255. 
Several  persons,  of,  by  one  act,  are  there  several  offenses  ?  1234,  1235. 

MUTUALITY, 

Set-off  defeated  for  want  of,  is  no  bar,  114. 

MUTUALLY  BOUND, 

Parties  must  be,  or  neither  is  bound,  110,  111. 

Party  indemnified  or  secondarily  liable  may  take  advantage  of  judg- 
ment which  does  not  bind  him,  111. 
Test,  of  res  judicata,  is,  in  India,  18. 


N 

NAME  OF  PERSON  INJURED, 

Criminal  cause,  in,  variances  between  charge  and  proof  of,  1252,  1253. 

NATURAL  WATER-COURSE, 

Obstructed,  what  adjudication  fails  to  show,  824. 
What  adjudicates  its  non-existence,  821. 

NECESSARILY  DETERMINED, 

Collateral,  such  matters  are  not,  42,  43. 

Defendants  bound  as  between  themselves  by  an  adjudication  necessary 

to  establish  plaintiff's  rights,  578. 
Immaterial,  issue  is,  which  is  not  necessarily  determined,  545-548. 
Issue  which  is,  is  res  judicata,  545-548,  611-614. 
Issue  which  is  not,  is  not  res  judicata,  60. 

NEGLIGENCE— See  Splitting  causes,  page  1464. 

Contract,  negligence  in  the  performance  of,  is  it  a  defense  that  must  be 
used  to  a  suit  on  the  contract  ?  418-428.  See  Defenses  omitted  ;  sub- 
title, Contract,  page  1360. 
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N  EGLIGENCE—  Contin  tied. 

Damages  for,  at  common-law  and  in  admiralty,  749. 
Failure  of  action  for,  suit  for  breach  of  statutory  duty  lies,  889. 
Performance  of  service,  in,  what  bars  an  action  for,  749. 
Successive  overflows  give  successive  causes  of  action,  393-395. 
Wife's  recovery  for,  is  conclusive  in  favor  of  the  husband  to  recover  for 
her  care,  and  loss  of  service,  (§§511,  513),  1018,  1020,  1021. 

NEW  MATTERS — See  Splitting  civil  causes;  subtitle,  Subsequently-ac- 
quired rights,  pages  1467,  1468. 

NEW  PROMISE  TO  PAY  CLAIM, 

After  it  is  defeated,  gives  a  cause  of  action,  3S0. 

NEW  TRIAL  IN  CIVIL  CAUSE, 

Bar  of  judgment  not  affected  by  pending  motion  for,  127. 

Ejectment,  dismissal  of,  after  new  trial  granted  for  cause,  does  not  bar  a 

new  suit,  172,  173.    See  464. 
Motion  for,  denied,  bars  its  renewal,  101. 
Motion  for,  denied,  bars  relief  in  equity  for  same  causes,  101. 

NEW  TRIAL  IN  CRIMINAL  CAUSES— See  Jeopardy,  page  1404. 

Court  grants  on  its  own  motion,  defendant  is  entitled  to  a  discharge, 

1260-1262. 
Granted  to  state,  effect  of,  1264. 
Limited  to  what,  on  new  trial,  1215-1217,  1232,  1233. 

NEWLY  DISCOVERED  EVIDENCE, 

Gives  no  right  to  bring  a  new  suit,  290. 

NOLLE  PROSEQUI, 

Entered  in  criminal  case,  how  affects  jeopard}-,  1265,  1266. 

NONSUIT, 

Detinue,  nonsuit  in,  plaintiff  may  show  title  in  mitigation  of  damages,  in 

suit  on  bond,  192. 
Evidence  insufficient,  nonsuit  granted  because  of,  no  bar,  192. 
Replevin,  nonsuit  in,  is  no  bar,  193. 
Reversal,  nonsuit  after,  is  no  bar,  193. 

Set-off,  recovery  upon,  after  a  nonsuit,  does  not  bar  plaintiff,  193. 
What  constitutes,  193. 

NOTE— See  Splitting  civil  causes,  page  1464. 

Account,  suit  lies  upon,  after  failure  of  suit  on  note,  889. 

Consideration   of,  determined  in  suit  on  another  note,  is  collateral  and 

not  binding,  36. 
Demand,  failure  of  suit  on  note  described  as  due  on  demand,  is  no  bar 

to  suit  on  note  described  as  due  in  one  day,  889. 
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NOTE—  Continued. 

Mortgage  securing,  constitutes  a  different  cause  of  action,  296. 
Not  due,  what  fails  to  show  an  adjudication  of,  750. 

State  A,  recovery  upon,  in,  bars  further  defense  of  prior  suit  in  state  B,  89. 
Writ  of  entry  to  foreclose  mortgage,  validity  of  note  decided  in,  bars 
same  contest  in  suit  on  note,  750. 

NOTICE, 

Appointment  of  trustee,  notice  of,  contested,  is  concluded,-  750. 
Motion  to   reinstate  dismissed  appeal,  notice  of,  adjudicated,  bars  fur- 
ther contest,  750. 
Wanting,  suit  defeated  because  of,  is  no  bar,  196. 

NOTICE  TO   INDEMNITOR  OR  PERSON   RESPONSIBLE   OVER— See 
Privies,  page  1433. 

NUISANCE— See  Permanent  injury,  page  1423.     See  Splitting  civil  causes, 
page  1464. 
Continuous,  what  is  or  is  not,  1231,  1232. 

NUMBER, 

Vessel-owners,  of,  when  is  immaterial,  557. 

0 

OBJECT  DIFFERENT, 

Contract  between  judgment  creditors  construed  in  reference  to  one  point. 

does  not  bind  as  to  another,  112,  113. 
Former  adjudication  is  no  bar,  if  object  is  different,  111,  112. 
Partnership  adjudged  in  suit  by  executor  to  recover  goods,  not  binding 

in  suit  concerning  partnership,  because  the  object  is  different,  112. 

OCCUPANT  OF  LAND, 

Judgment  against  joint  occupant,  does  not  affect   another  who  does  not 
hold  under  defendant,  1079. 

OCCUPYING  CLAIMANT, 

Proves  up  a  part  of  his  improvements  in  ejectment,  he  can  not  sue  for  re- 
mainder, 309. 

OFFER  TO  CONFESS, 

Accepted,  bars,  a  new  suit,  328. 

OFFER  TO  CONVEY, 

Made  in  a  suit  can  not  be  accejited  in  a  new  suit,  329. 

OFFICE,  CONTEST  FOR, 

Length  of  tenure,  not  to  be  inferred,  82. 
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OFFICE,  TITLE  TO, 

Determined  in  contested  election  case,  is  conclusive  in  quo  warranto,  751. 
Determined  in  quo  warranto,  is  conclusive  in  other  cases,  751. 

OFFICE-HOLDERS, 

Adverse,  are  not  privies,  112-4,  1125. 
Successive,  are  in  privity,  1125-1127. 

OFFICER— See  Privies,  page  1439. 

Justifying  under  different  writs,  rights  of,  999. 

Suit  to  remove  officer  in  India  because  his  appointment  is  defective, 
defeated,  is  no  bar  to  a  new  suit  to  remove  because  he  is  not  person- 
ally qualified,  212. 

OFFICER  WITH  WRIT— See  Privies,  page  1440. 

OFFICIAL  BOND— See  Privies  ;  subtitle,  Sureties,  page  1443. 
All  damages  upon,  must  be  recovered  in  one  suit,  330. 

OMISSION  FROM  JUDGMENT— See  Silence,  page  1457. 

Part  of  demand  sued  for,  omission  of,  is  an  adjudication  of  it  in  behalf  of 
the  defendant,  333-342. 

OMITTED  PARTIES, 

Second  case,  in,  do  not  affect  the  bar  of  former  suit  as  to  old  parties,  1122. 

OPINIONS  OF  COURT, 

Can  they  be  used  to  show  what  was  decided?    614-618,  681,  682. 

OPPOSING  JUDGMENTS, 

"Set  the  matter  at  large,"  505. 

OPPOSITE  RULINGS, 

Same  case,  in,  effect  of,  113. 

OPTION  OF  CREDITOR, 

To  declare  debt  all  due,  does  not  consolidate  several  causes  into  one,  330. 

ORDER  FOR  MONEY, 

Severable,  when,  330,  331. 

ORDINANCE, 

Suit  to  test  the  validity  of,  must  include  all  causes,  251. 

OTHER  STATE  JUDGMENT, 
Merger  in,  96. 

OUSTERS,  DIFFERENT, 

Constitute  different  causes  of  action,  278-280. 
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OUSTERS,  DIFFERENT—  Continued. 

Constitute  one  cause  of  action,  if  they  are  made  under  same  claim  of 

title,  280,  281. 
Time  of,  when  is  immaterial,  554. 

OUTSIDE  OF  ISSUES, 

Matters  which  are,  are  not  concluded,  737. 
OVERFLOWS, 

Successive,  give  new  causes  of  action,  when,  393-395. 


PARAMOUNT  TITLE— See  Privies;  subtitle,  Contingent  interests,  page  1430. 
Lis  pendens  does  not  affect,  1091-1094. 

PARENT— See  Child,  page  1349. 

Child  not  in  privity  with,  though  same  injury  gives  a  cause  of  action  to 

both,  1129,  1130. 
Marriage  of — See  Marriage,  page  1411. 

PAROL  AGREEMENT, 

To  purchase  land,  adjudicated  at  law  and  in  equity,  696. 
PAROL  LICENSE, 

To  occupy  land,  adjudicated  at  law  and  in  equity,  696. 

PAROL    EVIDENCE    CONCERNING    MATTERS    IN    FORMER    SUIT, 
(§§413-435),  831-866. 
Account,  that  no  evidence  was  given  upon,  836,  837. 
All  things  publicly  said  and  done  may  be  proved,  832. 
Award,  that  matters  submitted  were  not  acted  upon,  837. 
Boundary,  that  it  was  agreed  on  by  parties,  837. 
Breach  of  warranty,  that  no  evidence  was  given,  837. 
Competent,  what  part  of  the  evidence  is,  851. 
Consideration  of  note,  that  it  was  contested,  837. 
Dam,  identity  of,  in  two  suits,  838-841. 

Deed,  validity  of,  that  it  was  contested  in  ejectment,  837,  838. 
Descriptions  of  land,  in  two  suits,  identity  of,  838. 
Description  in  replevin,  identity  of,  when  can  not  be  shown,  841. 
Ejectment,  the  issue  tried  in,  841. 
Election  of  case  for  trial  by  prosecuting  attorney,  842. 
Existence  of  contract  of  hiring,  the  sole  question  contested,  842. 
Foreign  judgment,  what  was  submitted  or  withheld,  842. 
Forfeiture  of  distillery,  upon  what  based,  833. 
General  verdict,  judgment  on  good  count,  parol  evidence  still  admissible 

to  prove  what  was  litigated,  835,  836. 
Identity  of  account,  842. 
Identity  of  dam,  838-841. 
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PA  ROL  EVIDENCE  CONCERNING  MATTERS  JN  FORMER  SUIT—  Con- 
tinued. 

Identity  of  description  of  land,  838. 

Identity  of  note,  842. 

Identity  of  other  matters,  842. 

Identity  of  parties,  842. 

Identity  of  sales  of  liquor,  843. 

Identity  of  tracts  of  land  trespassed  upon,  865. 

Instruction  given  to  jury,  843-845. 

Instructions,  what  is  necessary  to  show  to  make  competent,  844,  845. 

Intoxicating-liquor  sales  in  Vermont,  when  not,  842,  843. 

Judge's  public  rulings  in  the  cause,  843-845. 

Judge's  secret  deliberations?  845-850. 

Jury's  secret  deliberations?  845-850. 

Lease,  action  upon,  for  rent,  grounds  contested,  850,  851. 

Notes,  which  ones  were  involved,  S51,  852. 

Pai'ties,  who  are  the  actual  and  real,  852,  853. 

Partnership  demand  rejected  because  an  individual  claim,  853. 

Practice  in  another  state,  853,  854. 

Premature,  that  suit  was  defeated  because  of,  854,  855. 

Purchase-price  of  land,  855. 

Question  within  the  record  issues,  and  consistent  with  the  judgment,  may 
be  shown  by  parol  to  have  been  litigated,  832. 

Reasons  assigned  for  dismissing  a  case,  844. 

Record — Contradicting  by  parol  evidence,  S55-861. 

Record — Explaining  by  parol  evidence,  861-863. 

Record — Parol  evidence  to  contradict  parol  evidence,  859-861. 

Record — Shows  the  issues,  extrinsic  evidence  not  admissible,  831,  832. 

Replevin,  issues  tried  in,  863,  864. 

Rulings  of  court  on  the  trial,  843-845. 

Set-off  not  in  issue  before  a  justice,  but  allowed,  844. 

Several  defenses  and  judgment  for  defendant,  parol  evidence  is  compe- 
tent to  show  which  defenses  were  put  in  evidence,  832. 

Several  issues,  all  submitted,  parol  evidence  can  not  aid,  865. 

Several  issues  made  by  pleadings,  which  was  litigated,  833,  835. 

Trade-mark,  issues  tried  in,  864,  865. 

Trespass  to  land,  identity  of  tracts  trespassed  upon,  865. 

Value  of  land  not  contested,  but  simply  damage  to,  865. 

"Water-rights  cases,  matters  tried  in,  865,  866. 

"Wife's  board,  grounds  of  recovery  in  suit  for,  866. 

PART  OF  DEMAND— See  Silence  of  Judgment,  page  1457. 

Recovery  of,  is  an  adjudication  of  the  remainder  to  the  defendant, 
333-342. 

PART  OF  DIVISIBLE   CAUSE, 

Stricken  out  by  court,  does  not  bar  it,  153,  154. 
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PARTIAL  CONVICTION, 

New  trial  must  proceed  upon  charges  sustained  on  first  trial,  1232,  1233. 

PARTIAL  RECOVERY— See  Splitting  civil  causes,  page  1465. 

PARTIES — See  Privies,  who  are  or  are  not,  page  1428.    See  Strangers, 
page  1472.     See  headings  on  pages  905-909. 
Want  of  proper,  dismissal  for,  is  no  bar,  166. 
Who  are  the  actual  and  real,  can  be  shown  by  parol,  852,  853. 

PARTITION — See  Defenses  omitted,  pages  1363,  1364.     See  Splitting  civil 
causes,  page  1465. 
Advancements  determined  in  distribution  suit  are  settled  in,  677. 
Advancements  settled  in  one  suit  in,  are  concluded  in  another,  486,  487. 
Defendant  s,  decree  awarding  a  portion  to,  is  conclusive,  336. 
Defendant  s,  rights  of,  when  barred,  404,  894,  895. 
Defendant  s,  rights  of,  when  not  barred,  402. 
Defenses  must  all  be  made  in,  404,  894,  895. 
Ejectment  lies  after  defeat  of  partition,  882. 
Homestead  right  of  widow  is  barred  by  a  sale  in,  473. 
New  rights  and  titles  acquired,  do  not  give  a  cause  of  action,  379. 
Rights  of  all  parties  settled  by,  593. 
Rights  of  defendants,  when  not  settled  by,  402. 

Rights  of  defendants,  when  not  settled  as  between  each  other,  599,  600. 
Sale  in,  bars  widow's  homestead,  473. 
Title,  suit  for  partition,  based  on  one  title  defeated,  is  no  bar  to  a  new 

suit  on  another  title,  213-215. 
Title  to  land  adjudicated  in,  is  res  judicata,  487,  488,  807,  808. 
Widow's  homestead  right  is  barred  by  a  sale  in,  473. 
Will  or  no  will,  decided  in,  binds  as  between  defendants,  602. 

PARTNER — See  Privies;  subtitle,  Joint  debtors,  page  1436.  See  Special 
partners,  page  1458.      See  Surviving  partners,  page  1474. 

Acquittal  of,  no  bar  to  prosecution  of  copartner,  1233. 

Corporation,  recovery  of  judgment  against  persons  as  a  corporation,  bars 
a  suit  against  them  as  partners,  504. 

Defendants,  when  bound  as  between  themselves,  593. 

Failure  of  suit  as,  when  suit  as  employe  lies,  889-891. 

General  or  special,  when  immaterial,  558. 

Individual  property  of,  wrongfully  attached,  what  fails  to  show  an 
allowance  for,  757,  758. 

Joint  owners,  suit  as,  will  not  lie  after  failure  as  partners,  756. 

Joint  recovery  by  two  against  a  third,  does  not  settle  their  rights  as  be- 
tween themselves,  571. 

Jointly,  adjudication  that  persons  were  not  partners,  is  no  evidence  that 
they  did  not  act  jointly,  738. 

Payment  for  land  by,  what  fails  to  show  an  adjudication  of,  764. 

Profits,  decree  between  partners  fixing,  necessarily  adjudicates  that  all 
partnership  debts  are  paid,  7~>7. 

Slander  of,  may  give  cause  of  action  to  the  firm,  and  to  a  member,  373. 
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PARTNERSHIP — See  Partner.     See  Special  partnership,  page  1458. 

Accounting,  non-existence  of  partnership  determined  in  suit  for,  bars 

same  contest  in  suit  to  recover  wages  as  agent,  732. 
Agreement  for  dissolution,  what  will  authorize  two  suits,  344-346. 
Assets,  decree  selling  goods  as,  bars  partner  from  showing  that  they 

were  his,  individually,  757. 
Assumpsit,  partnership  determined  in,  is  not  concluded  in  suit  to  settle 

partnership,  55. 
Contested  in  a  suit  on  one  note  of  a  series,  bars  same  contest  in  a  suit  on 

another  note,  756,  757. 
Creditor  and  heir  of  deceased  partner,  codefendants  in  partnership  suit, 

what  adjudication  does  not  bind  heir  in  favor  of  codefendant,  594. 
Creditor  or  member  of  firm,  adjudication  concerning,  135. 
Dower-rights  must  be  settled  in  suit  concerning  partnership  land,  462. 
Executor  sues  for  conversion,  adjudication  of  partnership  in,  has  no  force 

in  suit  concerning  partnership,  112. 
Funds,  what  adjudicates  that  partner  has  no  equitable  lien  on,  744,  745. 
Heir  and  creditor  as  codefendants,  when  their  rights  between  themselves 

are  not  settled,  594. 
Individual  claim,  and  partnership  claim  constitute  two   causes  of    ac- 
tion, 309. 
Question  of,  decided  in  suit  to  remove  administrator,  is  concluded,  33,  34. 
Member,  a  recovery  by  a  partnership,  is  no  bar  to  a  suit  by  a  member  for 

damage  caused  to  him  by  the  same  act,  1131. 
Removal  of  administrator,  decided  in,  is  concluded,  33,  34. 
State  court,  partnership  determined  in,  concludes  that  question  in  a  prior 

suit  in  a  federal  court,  89. 

PASTURAGE, 

Public  commons,  on,  what  shows  an  adjudication  of  the  right  to,  758. 

PATENT  FOR  INVENTION, 

New  matters  give  new  causes  of  action,  3S0. 

Submission  to  judgment  for  infringing  patent,  is  no  bar  to  a  contest  of  its 

validity,  520. 
Two  claims,  general  judgment  for  plaintiff,  does  not  estop  defendant  as  to 

either,  758,  759. 
What  fails  to  show  an  adjudication  of  its  infringement,  758. 

PATENT  FOR  LAND, 

Determined  to  be  valid,  bars  same  contest  in  suit  as  to  other  land  in- 
cluded in  it,  759. 

PAUPER  SETTLED, 

Child  settled,  is  conclusive  that  its  mother  was  there  settled,  759-763. 
Concludes  all  facts  necessary  to  uphold  the  adjudication,    759-763. 
Marriage  of  parents  is  concluded,  41. 
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PAUPER,  SUPPORT  OF, 

Suit  for,  decided  on  a  plea  in  abatement,  effect  of,  144,  145. 

PAUPER  WRONGFULLY  BROUGHT  INTO  A  TOWN, 

All  damages,  present  and  prospective,  constitute  but  one  cause  of  ac- 
tion, 347. 

PAYMENT — See  Defenses  omitted,  page  1364.     See  Splitting  civil  causes, 
page  1465. 

Amount  of,  adjudicated  at  law  and  in  equity,  697,  698. 

"Illegality"  proceedings  in  Georgia,  adjudicated  in,  is  res  judicata,  764. 

Immaterial  and  not  binding,  when,  560. 

Land,  for,  instead  of  a  loan  of  money,  what  is  an  adjudication  of,  745. 

Land,  in,  contested  in  suit  on  one  of  a  series  of  notes,  bars  same  contest 

in  suit  on  another  note,  764. 
Mortgage  of,  what  does  not  adjudicate,  737. 

Partner,  for  land  by,  what  does  not  show  on  adjudication  of,  764. 
Person  by  whom  made,  when  immaterial,  559. 
Stranger,  to,  when  immaterial,  560. 
Work,  for,  what  fails  to  show  an  adjudication  of,  765,  766. 

PENALTY — See  Splitting  civil  causes,  page  1465. 

Forfeiture,  not  supported  by  same  evidence,  one  does  not  conclude  the 
other,  605. 

PENDING  SUIT— See  Splitting  civil  causes,  page  1466. 

"PER  DAY," 

Hiring  at  ten  dollars  per  day,  does  not  authorize  a  suit  each  day,  348. 

PERFORMANCE  OF  CONTRACT— See  page  1360;  subtitle, Contract. 
What  fails  to  show  an  adjudication  of,  766. 

PERMANENT  INJURY  OR  NUISANCE, 

Damages,  both  present  and  prospective,  must  be  recovered  for,  265-272. 
What  does  or  does  not  constitute?  265-272. 

PERSON  INTERESTED— See  Privies,  page  1434. 

PERSONS,  SEVERAL   INJURED— See  Splitting  criminal  causes,  page 
1471. 

PERSONAL  JUDGMENT  ON  DEBT, 

No  bar  to  a  foreclosure,  296. 

"PERSUASIVE"  EVIDENCE  ONLY, 
When  former  adjudication  is,  608,  609. 

PETIT  LARCENY, 

Bars  grand  larceny,  when,  1218.     i 
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PETITION— See  Complaint,  page  1351. 

PLAINT— See  Complaint,  page  1351. 

PLAINTIFFS,  ISSUES  BETWEEN- See  Issues— Plaintiffs,  etc.,  page  1402. 

PLAINTIFF'S  EVIDENCE  INSUFFICIENT, 

Dismissal  because  of,  is  no  bar,  169,  170,  174,  179,  183,  192. 

PLAT  OF  LAND, 

Accuracy  of,  determined  in  land  suit,  42. 

PLEA  OF  FORMER  ADJUDICATION  IN  CIVIL  CAUSES, 
General  matters. 

"All  matters  adjudicated,"  is  good,  1328. 

Chitty's  rule,  1327. 

Conclusions  of  law  must  be  avoided,  1329. 

Court  in  which  rendered,  must  be  given,  1329. 

Date  must  be  given,  1329. 

Entry  shown  to  be  wanting,  plea  is  bad,  1329. 

Final  judgment  on  the  merits,  plea  must  show  a,  1327. 

Foreign  judgment,  must  show  what,  1330. 

"Identical"  matters  adjudicated,  plea  must  show,  1327. 

"New  matter,"  plea  is,  1328. 

Pro  tanto  plea  as  to  one  item,  is  good,  1329. 

"Remains  in  force,"  not  necessary  to  allege,  1329. 

"Same  matters,"  proper  to  allege,  1328. 

Strictness,  no  greater  required  than  in  any  other  plea,  1328. 
Special  matters. 

Authority  to  act  for  church,  what  fails  to  show,  1330. 

Breach  of  warranty,  what  fails  to  show  an  adjudication  of,  1331,  1332. 

Chattel   mortgage,    what    fails    to    show  that   its   validity  was  ad- 
judicated, 1333. 

Commissions  adjudicated,  what  shows,  1330. 

Detinue,  title  in,  what  fails  to  show  it  adjudicated,  1330. 

Executor's  rights,  what  fails  to  show  an  adjudication  of,  1331. 

Goods,  damages  to,  recovered,  what  fails  to  show  an  adjudication  of, 
1331. 

Goods  sold,  suit  for,  what  fails  to  show  a   former  adjudication   of, 
1331. 

Guardian's  individual  rights,  what  fails  to  show  an  adjudication  of, 
1331. 

Machine  worthless,  what  fails  to  show  an  adjudication  of,  1332. 

Tender  of  goods  in  payment,  what  fails  to  show  an  adjudication  of, 
1333. 

Title  determined  in  replevin,  what  is  a  good  plea  of.  1333. 

Water  rights,  what  fails  to  show  an  adjudication  of,  1333. 
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PLEA  OF  FORMER  ADJUDICATION  IN  CRIMINAL  CAUSES, 
Certainty  required  is  less  than  in  an  indictment,  1294. 
Conclusions  of  law  must  be  avoided  in,  1295. 
County,  tried  in  another,  what  must  show,  1295. 
Identity  of  offenses  must  be  shown  in,  1294. 
Jeopardy,  how  pleaded,  1295,  1296. 
Proof  of,  1297-1300. 
Uncertainty  must  be  avoided,  1296. 
Unnecessary  to  plead,  when,  1296. 

PLEADINGS, 

Bad,  cause  defeated  because  of,  is  no  bar,  351. 
Bad,  do  not  affect  the  bar,  if  there  is  a  trial  on  the  merits,  136. 
Limit  the  effect  of  a  general  judgment,  772-776. 

Matters  not  expressly  in  issue  by,  are  not  res  judicata  in  New  Hampshire, 
South  Carolina,  West  Virginia  and  India,  although  determined,  50-65. 
Show  the  issues,  their  determination  is  a  question  of  law,  (§  376),  772. 

POINTS  ADJUDICATED— See  Issues,  pages  1390-1403. 

POSSESSION  OF  GOODS— See  Replevin,  page  1450. 

Replevin,  recovery  in,  conclusively  establishes  right  to,  776. 
Right  to,  when  is  immaterial,  560. 

POSSESSION  OF  LAND— See  Forcible  entry,   page  1379.    See  Title  to 
land,  page  1476. 

Right  of  vendor  to  hold,  bars  a  claim  for  rents  by  vendee,  (§  384),  782. 

POSSESSOR  OF  GOODS, 

Not  affected  by  subsequent  replevin  suit,  if  not  a  party,  1079, 1080. 

POSTHUMOUS  CHILD, 

Mother  not  in  privity  with,  1130. 

POWER  OF  ATTORNEY, 

Fraud  in,  probate  court  in  Pennsylvania,  can  not  pass  upon,  407-409. 

PRACTICE  IN  CIVIL  CAUSES, 

Irregular,  a  decision  against  a  party  on  account  of,  is  not  res  judicata,  194. 

PRACTICE  IN  CRIMINAL  CAUSES, 

Dismissal,  defendant  held,  no  statute  authorizing,  effect  of,  1297. 
Dismissal  of  part  of  indictment  on  trial,  effect  of,  1297. 
Grand  jury,  irregular,  effect  of  1297. 

PRE-EMPTION  RIGHTS, 

Ejectment,  in,  must  be  set  up,  405. 
90 
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PREFERENCE, 

Individual  over  partnership  creditors  given  in  orphans'  court,  is  conclu- 
sive in  chancery,  777. 

PREGNANCY, 

Wife's  ignorance  of,  at  time  divorce  was  granted,  and  birth  of  child,  will 
not  authorize  her  to  sue  for  more  alimony,  458. 

PRELIMINARY  MATTERS  OMITTED, 

Deed  not  tendered,  failure  of  suit  for,  no  bar,  195. 
Demand  omitted,  failure  of  suit  for,  no  bar,  195. 
Dismissal  for,  no  bar,  177,  178,  195,  196. 
Eviction  wanting,  failure  of  suit  for,  no  bar,  196. 
Execution  not  issued,  failure  of  suit  for,  no  bar,  196. 
Legal  remedy  not  exhausted,  failure  of  suit  for,  no  bar,  196. 
Notice,  wanting,  failure  of  suit  for,  no  bar,  196. 
Tender,  wanting,  failure  of  suit  for,  no  bar,  196. 
Variance  in  description,  failure  of  suit  for,  no  bar,  196. 

PREMATURE, 

Action  defeated  for  that  cause,  is  no  bar,  197,  222. 

Patent  suit  defeated  because  patent  not  properly  signed,  is  no  bar  to  a 
new  suit  on  a  proper  patent,  380. 

PRESCRIPTIVE  RIGHTS, 

Judgment  between  strangers  is  evidence  of,  8. 

PRESUMPTIONS, 

Demurrer  sustained  to  bill  in  equity,  as  to  grounds  of,  660. 
Demurrer  sustained  to  declaration,  as  to  grounds  of,  667. 
Dismissal  in  equity,  as  to  grounds  of,  167. 
Merits,  that  they  were  not  adjudicated,  801. 

Relief  prayed  for  and  not  granted,  deemed  to  be  refused,  in  India,  11, 16. 
Several  issues  made,  are  they  all  presumed  to  be  decided  in  favor  of  pre- 
vailing party?  618-624. 
Supersedeas  quashed,  795. 

PRIMARILY  LIABLE— See  Peivies,  page  1440. 

PRINCIPAL  AND  AGENT— See  Peivies,  page  1440. 

Damages  for  agent's  fraud   partly  recovered  from   principal,  bars  suit 

against  agent  for  residue,  387. 
Unpaid  judgment  against  agent  is  no  defense  to  a  suit  against  principal, 
1070. 

PRINCIPAL  AND  SURETY— See  Privies;  subtitle,  Sureties,  pages  1442. 

PRINCIPAL  OF  DEBT, 

Due  at  option  of  creditor,  when  foreclosure  for  interest  does  not  bar  new 
suit  for  principal,  737. 
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PRINCIPLE  INVOLVED  IN— See  Definition  of,  page  1365. 
Capacities,  different,  94(3. 
Contract  sued  upon,  damages  caused  by  negligence  or  non-performance 

not  set  up,  418,  419. 
Contradicting  record  by  parol  evidence,  855,  856. 
Counter-claim  set  up  and  used,  438. 
Crimes  and  criminal  proceedings,  1200-1205. 
Cross-demand  set  up  and  used,  438. 
Defendants,  adjudications  between,  572,  573. 
Defenses  omitted,  399-406. 
Election  of  remedy,  S67-869. 
Estoppels,  500. 

Extrinsic  evidence  to  prove  the  issues  tried,  831-836. 
Few  persons  represent  many,  1004. 
Immaterial  issues,  543-548. 
In  rem,  (§515),  1022-1025. 

In  rem — Evidence  in  other  proceedings,  (§518),  1029-1039. 
Installments,  suits  upon,  725. 

Interested  person  aids  in  defense,  (§  523),  1050-1052. 
Interested  person  aids  in  prosecution,  1059. 
Issues  between  defendants,  572,  573. 
Issues  between  plaintiffs,  569. 
Issues  which  become  res  judicata,  511,  512. 
Issues,  proof  of,  by  parol  evidence,  831-836. 
Issues,  the  same,  603. 
Jeopardy,  1256-1258. 
Lis  pendens  purchaser,  1082-1091. 
Merger  of  cause  in  judgment,  95,  96. 
Motions,  rulings  upon,  96,  97. 
Omitted  defenses,  399-406. 

Parol  evidence  to  prove  the  issues  tried,  831-836. 
Parties,  privies  and  strangers,  909-912. 
Partial  recovery,  333. 
Plaintiffs,  adjudications  between,  568. 
Proof  of  issues  tried  by  parol  evidence,  831-836. 
Remedy,  election  of,  867-869. 
Remedy,  wrong,  877. 
lies  judicata,  2-4. 
Rulings  on  motions,  96-98. 
Second  appeal  on  same  question,  1302-1307. 
Set-off,  set  up  and  used,  438. 
Splitting  civil  causes,  (§  59),  204-228. 
Splitting  criminal  causes,  1207. 

PRIOR  DAMAGES— See  Damages,  page  1358. 

PRIOR  FELONY, 

Prosecution  for  is  not  barred  by  conviction  of  later,  1231. 
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PEIOR  JUDGMENT— See  First  judgment,  page  1379. 

PRIOR  POSSESSION, 

Shown  by  plaintiff's  recovery  in  forcible  entry  and  detainer,  704„ 

PPJOR  RIGHTS, 

Foreclosure  affects  how,  481-483. 

PRIOR  RULING  IN  SAME  CASE, 
No  effect  as  res  judicata,  90,  91. 

PRIORITIES, 

Real  over  chattel  mortgage  on  machinery  decreed,  bars  further  conten- 
tion in  a  prior  suit,  89. 
Costs  and  commissions  of  attorneys,  what  does  not  adjudicate,  777. 

PRIVIES,  WHO  ARE  OR  ARE  NOT— See  Stranger,  page  1472. 
Administrator — See  Heirs,  page  1432.  "*- 

Administrator  de  bonis  non,  is  not  a  privy  to,  925. 

Administrator  in  another  state  is  not  privy  to,  934. 

Creditors  of- decedent,  as  such,  are  bound  by  a  judgment  against,  925, 

926. 
Distributees,  as  such,  are  concluded  by  litigation  of,  926. 
Distributees  are  not  concluded  by  judgment  compelling  him  to  pay 

over  money  received,  927. 
Distributees  are  not  concluded  by  his  litigation  as  to  the  proceeds  of 

land,  927. 
Distributees  are  not  concluded  by  order  for  distribution,  if    not 

parties,  1000. 
Donees  are  not  bound  by  judgment  against  administiator,  927. 
Executor  de  son  tort,  administrator  is  bound  by  judgment  against 

himself  as,  1001. 
Heirs  in  California  are  represented  by  him,  931. 
Heirs,  decree  against  him,  declaring  estate  insolvent,  does  not  bind 

them,  928. 
Heirs,  foreclosure  against  him  commenced  against  decedent  in  his 

lifetime,  binds  them,  930. 
Heirs,  foreclosure  against  him  and  the  devisees,  if  the  will  is  after- 
wards set  aside,  does  not  bind  them,  930. 
Heirs,  gift  from  decedent,  claimed  by  them,  they  are  not  bound  by  a 

decree  compelling  him  to  include  it  in  his  inventory,  928. 
Heirs,  insolvency  decree  against  him,  does  not  bind  them,  930. 
Heirs,  judgment  against  him  does  not  bind  them  upon  his  petition  to 

sell  land,  929,  930.     Contra,  if  they  defend  original  suit,  930. 
Heirs,  personal  estate,  as  to,  are  bound  by  his  litigation,  927,  92S. 
Heirs,  revivor  against  him  of  a  suit  to  set  aside  a  sale  of  land,  does 

not  bind  them,  931. 
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PEIVIES,  WHO  ARE  OR  ARE  NOT—  Continued. 
Administrator — Continued. 

Legatee  is  prima  facie  bound  by  judgment  against  him,  in  insolvency, 

933. 
"Widow  is  not  bound  by  judgment  against  him,  934. 
Administrator  de  bonis  noil — Distributees,  when  not  in  privity,  926,  927. 
Administrator  de  bonis  non  with  will  annexed— Executor — No  privity  be- 
tween, 1001. 
Ancestor — Heirs  are  in  complete  privity  with,  935. 
Appellant — One  who  aids  in  the  appeal  is  not  bound,  935. 
Arrested  person — Officer  who  arrests — No  privity,  969. 
Assignee  defeated  by  debtor,  assignor  can   recover  from  debtor  on  a 
different  cause  of  action,  although  it  involves  the  same  issues,  (§  472), 
938-940. 
Assignee  defeated  by  debtor,  can  assignor  recover  from  debtor  on  same 

cause  of  action?  936-938. 
Assignee  defeats   debtor,   debtor  can  not  recover  back  from  assignor, 

(§  473),  940,  941. 
Assignee  defeats  debtor,  debtor  may  make  the  same  defense  to  a  suit  by 
assignor  on  a  different  cause  which  involves  the  same  issues,  (§472), 
939. 
Assignee  for  creditors — Creditors,  as  such,  are  bound  by  his  litigation, 

935. 
Assignor — Assignee  for  creditors  is  in  privity  with,  935. 
Assignor    defeated    by   debtor,   subsequent  assignee  of  different  cause 
which  involves  the  same  issues  can  not  recover  from  debtor,  (§  472), 
940. 
Assignor  may  recover  from  assignee  after  he  has  collected  by  judgment 

by  proving  that  transfer  was  for  collection,  941. 
Assignor  sues  maker  after  payment  by  him  to  assignee,  941. 
Attachment  defendant — Interpleader  is  not  bound  by  judgment  between 

plaintiff  and  defendant,  942. 
Attachment  plaintiff,  defendant  and  claimant,  are  not  privies,  942,  943. 
Attorney — Client — No  privity,  943. 
Bailor — Bailee — Are  privies,  943-945. 
Bastardy,  fact  of  sexual  intercourse  is  not  proved  in,  by  a  recovery  in 

seduction,  (§486),  961. 
Board  of  managers  of  asylum— State— No  privity,  945,  946. 
Bondholder— Bondholder — No  privity,  946. 
Capacities,  different, 

Administrator  in  different— No  privity,  when,  946,  947. 

Assignee  to  collect— Attorney  to  collect— Privies,  947. 

Beneficiary— Trustee — No  privity,  948. 

Executor — Guardian — Privies,  948. 

Guardian — Individual — No  privity,  948. 

Heirs  of  father— Heirs  of  mother— No  privity,  948,  949. 

Individual— Representative— No  privity,  949-954. 
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Capacities  different — Continued. 

Representative — Individual — Mo  privity,  949-954. 
Trustee's  individual  rights— Trust  rights — What  privity,  951-954. 
Carrier — Consignor — Consignee — What  is  the  privity?     954. 
Church  members— Church — What  is  the  privity?     954. 
City — City  officers — Privies,  when,  954,  955. 
City  as  trustee  for  state — State — Privies,  when,  954. 
City  prosecution — Criminal  prosecution  for  same  act — Mo  privity,  956. 
Civil  proceeding,  issue  determined  in,  between  prosecuting  witness  and 
defendant — Effect  of  in  criminal  proceeding  for  same  act  or  omission, 
(§486),  959-961. 
Civil  and  criminal  proceeding  for  same  act  or  omission — Civil  first — No 

privity,  955,  956. 
Civil  and  criminal  proceeding  for  same  act  or  omission — Contempt  pro- 
ceeding first,  effect  of,  956-958. 
Civil  and  criminal  proceeding  for  same  act  or  omission — Criminal  first, 

effect  of,  (§  485),  958,  959. 
Client — Attorney — Mo  privity,  943. 

Consignor — Consignee— Carrier — What  is  the  privity?    954. 
Contempt  proceeding — Civil  suit  not  barred,  956,  957. 
Contempt  proceeding — Criminal  prosecution  not  barred,  957. 
Contingent  interests,  (§§491-499),  970-990. 

After-born  children,  represented  by  those  in  being,  971,  985,  986. 
Child  subsequently  born,  represented  by  those  in  being,  971,  985, 9S6. 
Executor  and  persons  having  vested  interests,   represent  those  hav- 
ing contingent  interests,  in  proceeding  to  set  aside  will,  989,  990. 
Executory  devisees,  not   barred  by  decree  canceling  will  if  trustee 

was  not  a  defendant,  982. 
First  person  entitled  to  the  inheritance  (there  being  no  tenant  in 

tail  in  being)  represents  all  contingent  interests.  971. 
First  tenant  in  tail  in  being,  represents  all  contingent  interests,  971. 
First  vested  estate  of  inheritance  and  persons  having  prior  rights, 

represent  all,  970. 
Paramount  title,  in  suit  upon,  the  tenant  for  life,  as  defendant,  repre- 
sents all  contingent  interests,  983-985. 
Partition — Persons  in  being  represent  those  unborn,  985,  986. 
Partition  sale — Persons   in  being  represent  those  unborn,  but  the 

fund  must  be  preserved  for  those  not  in  being,  986-988. 
Persons  not  in  being,  bound  by  those  through  whom  they  claim,  970, 

985,  986. 
Principle  involved  in  this  matter,  970,  971. 
Remainderman  represents  the  one  next  in  remainder,  971. 
Tenant  for  life,  in  ejectment  on  paramount  title,  represents  all  con- 
tingent interests,  983-985. 
Tenant  for  life  (no  person  entitled  to  the  inheritance  existing)  repre- 
sents all  contingent  interests.  (§§  491,  492,  499),  071,  972,  9S9. 
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Trustee  and  person  having  first  remainder  of  inheritance  represent 

all,  970. 
Trustee,  as  defendant,  represents  all  contingent  interests  in  the  fol- 
lowing cases : 

Bill  to  cancel  deed,  972,  973. 
Bill  to  execute  deed,  973-976. 
Bill  to  execute  trust,  976. 
Bill  to  foreclose  mortgage,  976-979. 
Bill  to  reform  deed,  979,  980. 
Bill  to  reform  marriage  settlement,  980,  982. 
Bill  to  restore  lost  deed,  980-982. 
Trustee  no  defendant — Executory  devisees  not  bound  by  decree  can- 
celing will,  982. 
Trusts  under  Maryland  statute — Parties  in  being  represent  those  un- 
born, 988,  989. 
Unborn  children,  represented  by  those  in  being,  971,  985,  986. 
Will,  suit    to    cancel,  executor  and  those  having  vested  interests, 
represent  those  having  contingent  interests,  989,  990. 
Contractor— Employer— What  is  the  privity?    991,  992.  ^ 
Contractor — Subcontractor — What  is  the  privity?  993,  994. 
Converter  of  goods  sued,  an  unpaid  judgment  against  his  vendee  is  no 

defense,  1070. 
Corporation— Directors,  officers  or  trustees — What  is  the  privity?  994,  995. 
Corporation  —Receiver  is  in  privity  with,  995. 

Corporation — Stockholders — What  is  the  privity  between?    995-998. 
Creditor — Fraudulent  grantee,  latter  not  bound  by  a  decree  in  favor  of 

another  creditor,  999. 
Creditor — Fraudulent  grantee,  former  not  bound  by  a  decree  against  an- 
other creditor,  999. 
Criminal  proceedings   against  person  arrested,  and  against  officer  who 

made  the  arrest — No  privity,  969. 
Criminal  proceeding,  issue  determined  in— Effect  of,  in  civil  proceeding 

between  prosecuting  witness  and  defendant,  (§487),  961-965. 
Criminal  proceeding,  issue  determined  in — Effect  of,  in  civil  proceeding 

between  state  and  defendant,  (§488),  965-969. 
Decedent — Administrator  is  in  privity  with,  926. 
Devisees — See  Executor,  infra. 
Disseizor— Occupant — No  privity,  1000. 
Distributees— See  Administrator,  supra,  page  1428. 
Donees — See  Administrator,  supra,  page  1428. 

Ejectment  defendants  in  different  actions— No  privity  between,  1000. 
Executor — Administrator  de  bonis  non  with  will  annexed — No  privity  be- 
tween, 1001. 
Executor  de  son  tort,  judgment  against,  binds  him  if  he  afterwards  be* 
comes  administrator,  1001. 
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Executor — Devisee — No  privity,  1001. 
Executor — Devisee,  not  bound  by  a  decree  construing  the  will,  if  not  a 

party,  1000. 
Executor— Heirs— What  is  the  privity  between  ?     1001,  1002. 
Executor — Legatees — Privies  as  to  personalty,  but  not  as  to  realty,  1002, 

1003. 
Executor — Legatees,  suit  by  one  against  another,  does  not  bar  another 

who  has  an  adverse  interest  to  the  plaintiff,  1071. 
Executor — Legatees,  suit  by  one  against  another,  when  all  are  bound,  1071. 
Executor  of  two  estates — Legatees  not  bound  by  litigation  between  the 

estates  unless  parties,  1071. 
Executors — Successors— Privity  between,  1003,  1004. 
Few  persons  represent  many. 

Charter-party,  a  few  may  represent  all,  1004. 

Depositors  in  trust  company  numerous,  a  few  may  represent  all, 

1005,  1007. 
India,  "Explanation  5"  governs  this  rule,  1006-1016. 
Joint  family  in  India,  a  few  may  represent  all,  1008. 
Lienholders,  a  few  can  not  represent  all,  1005. 
Multitude  interested   as  plaintiffs,  and  multitude  as  defendants,  a 

few  may  represent  all,  1004,  1007. 
Numbers  of  parties  too  great  to  bring  before  the  court,  a  few  may 

represent  all,  1004. 
Partners,  a  few  can  not  represent  all,  1005,  1006. 
Quieting  title,  a  few  can  not  represent  all,  1006. 
Rule  codified  in  India,  1006-1016. 
Formal  defendant,  is  he  bound?  1122-1124. 

Garnishee— His  creditor— What  is  the  privity  between?  1016,  1017. 
Garnishee  plaintiff,  not  bound  by  failure  of  another  garnishee  plaintiff, 

999. 
Grandfather — Father— Son — No  privity,  when,  1130. 
Grantor — Purchaser  is  in  privity  with,  as  to  all  prior  transactions  which 

fix  a  lien  upon  or  give  an  interest  in,  the  property  purchased,  1077. 
Guarantor,  notice  to — See  Indemnified  person  defeated,  page  1433. 
Guardian — Ward — What  is  the  privity  between?  1017. 
Guardian  ad  litem  — Ward — No  privity,  1017. 

Heir  of  different  persons — Same  person  is — No  privity,  1017,  1018. 
Heirs — See  Administrator;  supra,  page  1428.     See  Executor,  supra. 
Heirs— Administrator,  if  sole  heir,  is  bound  by  a  judgment  concerning 

land  against  himself  as  heir,  931. 
Heirs — Administrator,  if  he  sues  for  their  benefit,  is  bound  by  a  judg- 
ment against  them,  928. 
Heirs— Administrator  is  bound  as  to  mesne  profits  by  judgment  against 

them  in  action  begun  against  decedent  in  his  lifetime,  931-933. 
Heirs— Administrator  is  not  concluded  by  a  judgment  against  them,  931. 
Heirs— Executor— What  is  the  privity  between?  1001,  1002. 
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Husband  and  wife — Husband  a  nominal  party — Their  failure  as  plaintiffs 

bars  a  suit  by  her,  and  their  success  is  conclusive  in  his  favor,  1018. 
Husband  and  wife— Husband  no  party,  he  is  not  bound  by  her  litigation, 

1020,  1021. 
Husband  and  wife— Husband  represents  wife,  she  is  bound,  1018-1020. 
Husband  and  wife — Wife  no  party,  she  is  not  bound,  1021,  1022. 
Legatees  —  Executor  —  Privies  as  to  personalty,  but  not  as  to   realty, 

1002,  1003. 
Indemnified   person    defeated    and    sues    person    responsible    over 
to  him— See  Sureties,  page  1442. 
Exceptions  to  the  rule,  1164-1166. 

Judgment  concludes  what  and  what  must  be  proven,  1166-1169. 
Notice,  must  it  be  express,  with  a  request  to  defend?  1169-1173. 
Notice,  what  is  good,  1173-1176. 
Notice,  what  is  not  good,  1176-1178. 

Notice  of  suit  and  request  to  assume  defense  given,  1178-1181. 
Notice  wanting,  effect  of,  1182-1187. 
Principle  involved  in  this  matter,  1162-1166. 
Rule  in  Massachusetts,  1163,  n. 
Rule  in  Missouri,  1163. 
Rule  in  New  Hampshire,  1163. 
Rule  in  New  York,  1163. 
Indemnified  person  defeats  suit,  that  bars  a  suit  against  indemnitor, 

1161,  1162. 
Indemnitor  defeats    suit,  that  is  conclusive  in    favor  of    indemnified 

person,  1157-1160. 
Indorsee  defeated  by  debtor,  assignor  may  recover  from  debtor  on  dif- 
ferent cause  of  action,  although  it  involves  the  same  issues,  (§  472), 
938-940. 
Indorsee  defeated  by  maker,  can  indorser  recover  from  maker  on  same 

cause  of  action?  936-938. 
Indorsee  defeats  maker,  the  latter  can  make  the  same  defense  to  a  suit  by 
indorser  on  a  different  cause  of   action    involving  the    same   issues, 
(§  472),  939. 
Indorsee   defeats  maker,  the  latter  can  not  recover  back  from  indorser, 

(§  473),  940,  941.     Contra,  as  to  commercial  paper,  941. 
Indorsee  recovers  against  both  maker  and  indorser,  the  latter  may  pay, 
take  up  the  note,  indorse  it  to  a  third  person  who  can  recover  from 
maker,  (§474),  942. 
Indorsee  recovers  from  indorser,  the  latter  may  recover  from  guarantor, 

941,  942. 
Indorser,  recovery  against  by  indorsee  is  no  bar  to  a  suit  by  indorsee 

against  maker,  1066. 
Indorser  sues  maker  after  payment  by  him  to  indorsee,  941. 
Indorser  sues  prior  indorsee,  a  judgment  between  the  latter  and  a  subse- 
quent holder,  is  no  evidence,  (§472),  940. 
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In  rem — The  following  proceedings  bind  all  persons:     See  Public 
matters,  page  1444.     See  Marriage,  page  1411. 

Administrator,  proceedings  to  remove,  1023. 

Corporation,  adjudged  to  be  defunct,  1025. 

Divorce— Nullity  of  marriage,  5,  1025-1029. 

Forfeiture  of  goods  for  violation  of  law,  1023. 

Highway  established,  1023. 

India — "What  is  and  is  not  in  rem,  16,  1048-1050. 

Insanity  adjudicated,  1023. 

Insolvency  proceedings  affirmed,  1023. 

Pedigree  determined,  1023. 

Perishable  goods,  order  to  sell  as,  1024. 

Town  boundary  determined,  1024. 

Will  probated,' 1024,  1025/ 
In  rem — Evidence  of  what,  in  other  proceedings—  See  Marriage,  page 
1411.     See  Public  Matters,  page  1444,  (§  518),  1029-1039. 

Administrator's  apjDointnient  is  no  evidence  of  death  in  a  suit  on  a 
life  insurance  policy  held  by  alleged  decedent,  1031. 

Bankruptcy  adjudication  that  A  and  B  composed  a  partnership,  does 
not  preclude  a  creditor  from  showing  that  C  was  also  a  partner, 
1030,  1031. 

Bankrupt's  discharge  does  not  bar  a  suit  by  assignee  to  recover  prop- 
erty fraudulently  concealed,  1031. 

Divorce  granted  for  adultery,  is  no  evidence  of  the  adultery  between 
third  persons,  1031.     J 

Heirship  adjudicated  between  A  and  B,  is  no  evidence  against  one 
who  purchased  property  of  the  estate  before  the  adjudication,  1032- 
1036. 

Inquisition  of  lunacy,  is  prima  facie  binding  as  to  date  of  commence- 
ment of  lunacy  as  against  all  persons,  1039-1044. 

Pauper  settled,  is  conclusive  on  all  persons  of  all  the  facts  necessary 
to  uphold  the  judgment,  1044—1046. 

Vessel  acquitted,  establishes  the  legality  of  the  voyage  as  against 
subsequent  captors,  1046,  1047. 

Vessel  acquitted,  is  conclusive  in  a  suit  by  owner  against  captors  for 
a  conversion,  1047. 

Vessel  condemned — Insurers,  how  affected,  1047,  1048. 

Will  probated,  is  no  evidence  of  soundness  of  mind  in  other  suits  be- 
tween other  parties,  1037-1039. 
Interested  person  aids  in  defense, 

Appeal,  filing  brief  in,  does  not  bind,  (§  525),  1059. 

Bailor  takes  charge  of  defense  of  case  against  bailee,  is  bound,  1051. 

Beneficiary  who  defends  trustee  is  bound,  1054,  1055. 

Claimant  of  land  who  induces  another  to  trespass  upon  it,  and  then 
defends  him,  is  not  bound,  1034. 
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Interested  person  aids  in  defense  —  Continued. 

Consent  to  decree  by  interested  person,  does  not  bind,  1056,  1057. 
Control  of  case,  no  legal  right  to,  he  will  not  be  bound,  1050,  n. 
Indemnitor  who  defends,  is  concluded  when  sued,  1053. 
Infringer  of  patent  who  aids  in  defense  of  another's  case,  is  bound 

when  sued  himself,  1053. 
Issue  different  in  second  case,  defender  of  former  case  is  not  barred, 

1057-1059. 
Issues,  the  same,  will  be  settled  in  other  cases,  1053. 
Landlord  aids  in  defending  suit  against  tenant,  bound,  1072,  1073. 
Necessary  party  defendant  will  not  be  bound  by  aiding,  1051. 
Owner  of  goods  takes  charge  of  and  defeats  case,  the  issues  are  set- 
tled in  his  favor  for  other  cases,  1053. 
Permission  to  aid  not  accepted,  does  not  bind,  1059. 
Primarily  liable,  he  is  bound  if  he  aids  even  secretly,  1052. 
Principal  who  defends  agent  in  replevin,  is  bound,  1054. 
Priority  of  lien,  one  who  claims,  is  concluded  by  defending  the  case 

of  another  which  involves  same  issue,  1053,  1054. 
Purchaser  of  land  from  heir,  if  he  aids  administrator  in  defense  against 

claim,  judgment  concludes  him,  1051. 
Replevin  from  agent,  if  principal  defends,  he  is  bound,  1054. 
Secretly  aiding  does  not  bind,  unless  aider  is  primarily  liable,  1051, 

1052. 
Slaves  brought  into  a  suit,  when  not  bound,  1055,  1056. 
Interested  person  aids  in  prosecution, 

Brief  filed  on  appeal  does  not  bind,  1059. 

Assignor  of  note  who  takes  it  up  after  suit  brought  and  proceeds  with 

suit,  is  bound,  1059. 
Bank  president  who  procures  a  judgment  for  the  bank  on  a  note,  can 

not  then  sue  on  it  himself,  1061. 
Issue  the  same,  is  settled  in  another  suit,  1059,  1060. 
Judgment  defendant  who  induces  the  replevin  bail  to  prosecute  a 

suit  to  cancel  the  judgment,  is  bound,  1061. 
Lawyer  who  having  an  interest  in  land  prosecutes  a  suit  for  it  in  the 

name  of  his  grantor,  is  bound,  1060. 
Legatee  who  procures  another  to  sue  to  set  aside  gifts,  is  bound,  1061. 
Pledgee  of  note  who  aids  pledgor  to  recover  upon  it,  can  not  then  sue 

upon  it  himself,  1061. 
Principle  involved  in  this  matter,  1059. 

Purchaser  of  land  of  insolvent  estate  who  induces  the  treasurer  to  at- 
tempt to  collect  the  taxes  from  the  estate,  is  bound,  1059. 
Vendor  who  aids  vendee  to  get  possession  of  goods  from  third  person, 

can  use  judgment  as  a  defense  to  a  suit  by  third  person,  105V),  liii>i). 
Vendor  who  aids  vendee  to  oust  tenant  can  use  the  judgment  as  a 

defense  when  sued  by  tenant,  1060. 
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Interested  person  aids  in  prosecution — Continued. 

Warrantor  of  the  validity  of  a  note  aids  in  prosecution,  he  can  use 

the  judgment  to  bar  the  same  issue  in  a  suit  by  himself,  1060,  1061. 

Interpleader — Attachment  defendant  is  not  a  privy,  942. 

Intervener  in  replevin  in  Iowa,  the  rights  of  all  parties  are  concluded,  1128. 

Joint  debtor — Administrator  of  one,  is  not  bound  by  judgment  against 

the  other  joint  debtor,  933. 

Joint  debtors  or  partners — Judgment  against  one, 
Bars  a  suit  against  another,  1061,  1062. 

Confession  by  one  partner,  bars  a  suit  against  the  others,  1063. 
Dead,  is  his  estate  discharged  by  judgment  against  survivor?    1062. 
Dormant  partner  released  by  judgment  against  ostensible  one,  1063. 
Husband,  judgment  against  him,  is  no  bar  to  suit  to  subject  wife's 

real  estate,  1062. 
Jurisdiction,  if  one  is  outside  of,  other  may  be  sued  alone,  1063. 
Residence  in  different  states,  gives  right  to  different  suits,  1063. 
Secret  partner  released  by  judgment  against  ostensible  one,  1063. 
Setting  aside  of  joint  judgment  as  to  one,  does  not  bar  a  new  trial  as 

to  him,  1064. 

Joint   debtors  or  partners — Judgment   in    favor  of  one,  all  being 
sued, 

Bars  further  proceedings,  if  on  the  merits,  1065. 
Service  on  one  only,  his  success  is  no  bar,  1063. 

Specific  performance,  reversed  on  the  appeal  of  one,  destroys  the 
decree  as  to  all,  1063. 
Joint  and  several  debtors,  an  unsatisfied  judgment  against  one,  is  no  bar 

to  a  suit  against  another,  1065,  1066. 
Joint  owner  of  chattel,  if  he  sues  alone  for  damage  and  is  defeated,  he 

can  not  join  with  the  other  in  a  new  suit,  1065. 
Joint  plaintiffs,  defeated,  one  may  sue  alone,  1065. 
Joint  plaintiffs,  defeated  in  suit  to  enjoin  judgment,  does  not  bar  a  suit 

to  enjoin  by  one,  on  personal  grounds,  1065. 
Joint  wrong-doers, 

Decree  in  favor  of  one  showing  a  settlement  is  a  bar  to  a  suit  at  law 

against  another,  1067. 

Executions,  levies  by,  at  different  times,  are  different  trespasses,  1071. 

Executions,  simultaneous  seizures  upon,  do  not  make   the   parties 

joint  trespassers  unless  there  was  concert  of  action,  1070.     Contra, 

as  to  arrest,  1070,  1071. 

Judgment  and  execution  issued  against  one  bars  a  suit  against  others, 

1067. 
Partially  satisfied  judgment  against  one  is  no  bar  to  a  suit  against 

another,  but  it  will  limit  the  amount  of  recovery,  1068. 
Rights  of,  in  Texas,  1071. 
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Satisfied  judgment  against  one  bars  an  action  against  the  others,  1066, 

1067. 
Unsatisfied  judgment  against  one  is  no  bar  to  a  suit  against  another, 
except  in   Rhode   Island,  Pennsylvania,  Virginia  and  England, 
1068,  1069. 
Lessee  and  lessor,  privity  between, 

Assignee  of  lessor  stands  in  his  shoes  as  to  lessee,  1076. 

Collateral  fact,  stranger's  judgment  against  lessee,  is  admissible  to 

prove,  1076,  1077. 
Dispute  as  to  title,  if  lessee  has  notice  of  before  he  takes  his  lease,  he  is 

bound,  1077. 
Mortgagee  of  assignee  of  lessee  is  a  privy  to  assignee  of  lessor,  1077. 
Stranger  not  bound  by  lessor's  judgment  against  lessee,  1077. 
Lessee  sued  and  defeated  by  stranger,  lessor,  although  notified  is  not  con- 
cluded as  to  stranger,  unless  he  defended,  1071-1073. 
Lessee  sues  stranger  and  fails,  lessor  is  not  barred,  1073-1076. 
Lienholder,  not  affected  by  a  subsequent  suit  concerning  the  property, 

unless  a  party,  1078. 
Lis  pendens  purchaser,  doctrine  of, 

Actions  in  which  the  rule  applies,  1086,  1087. 

Adverse  claimant,  not  a  party,  purchaser  from,  not  bound,  1083, 1084, 

1091-1094. 
Appeal,  purchaser  pending,  is  bound,  1095-1097. 
Bill  of  review,  is  purchaser  after  final  decree  and  before  filing  of 

bill  of  review,  bound  ?  1096. 
Bona  fide  purchaser,  doctrine  of,  always  governs,  if  there  is  a  clash 

between  it  and  lis  pendens  purchaser,  1118,  1119. 
Ceases  xvith, 

Confirmation  of  sale,  1098. 

Execution  of  decree  by  delivery  of  possession,  1098. 
Final  judgment,  1097,  1101,  1102. 

Transfer  of  papers  to  another  county  by  consent,  1098. 
Commences  with, 

Filing  of  bill  in  equity  and  service,  1102,  1103. 

First  moment  of  day  on  which  common-law  writ  bore  teste,  1103. 

Iowa  statute,  filing  of  petition,  1104. 

Kansas  statute,  filing  of  petition,  1104. 

New  York  statute,  filing  of  notice  after  filing  of  complaint,  1105, 

HOC. 
Service,  acceptance  of,  dated  back,  does  not  make  lis  pendens 
date  back,  1103,  1104. 
County,  land  lies  in  another,  does  not  hinder  the  rule,  if  court  has 

jurisdiction,  1106. 
Deed  of  trust,  payments  on,  decree  as  to,  binds  purchaser,  1106,  1107. 
Deed,  unrecorded,  holder  of,  no  party;  purchaser  from,  bound,  1107. 
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Description  of  property,  must  be  so  definite  as  to  give  information  in 

respect  to  what  it  is,  1107-1110. 
Description  of  property,  Id  certum  est,  maxim  applies,  1110. 
Descriptions,  what  are  or  are  not  sufficient,  1108-1110. 
Destroyed  by  laches  in  prosecution,  is,  1112-1116. 
Destroyed  by  plaintiff's  carrying  away  the  papers  in  the  cause,  1104. 
Devisee,  purchaser  from,  pending  suit  to  cancel  will,  is  bound,  1087. 
Dismissal  of  suit  after  purchase,  a  new  suit  begun  does  not  affect  the 

purchaser,  1083. 
Divorce  and  alimony,  when  applies  to,  and  when  not,  1110-1112. 
Execution  sale  pending  prior  suit,  purchaser  at,  is  bound,  1119-1121. 
Indian  code  regulates  doctrine  of,  1090,  1091. 
Laches  in  prosecution,  destroys,  1112-1116. 
Laches  in  prosecution,  what  makes,  1112-1116. 
Married  woman's  separate  estate,  suit  to  foreclose  a  charge  on,  creates 

a  lis  pendens,  1085. 
New  matter  added  to  bill,  binds  only  from  time  of  its  addition,  1116, 

1117. 
New  party  added,  purchaser  from  him  prior  to  the  addition,  is  not 

bound,  1118. 
New  York  statute  in  respect  to  who  is  bound,  1084. 
North  Carolina  statute  as  to  who  is  bound,  1084,  1085. 
Other  state,  removal  of  property  to,  purchaser  there,  is  not  bound, 

1087. 
Paramount  claimant,  not  affected,  1091-1094. 
Pleadings,  claim  made  in,  limits  the  things  bound,  1116. 
Pleadings,  jurisdiction  not  shown  in,  create  no  lis  pendens,  1116. 
Pleadings,  new  matter  added  to,  creates  a  lis  pendens  from  time  of 

addition  only,  1116,  1117. 
Power  of  sale  in  prior  mortgage,  property  sold  under  pending  suit, 

purchaser  not  bound,  1093,  1094. 
Prayer  wanting,  if  object  of  bill  is  shown,  does  not  affect  the  rule,  1118. 
Prayer  wanting,  when  object  of  bill  is  not  shown,  1118. 
Presumption  is  that  one  who  gets  possession  during  the  pendency  of 

a  suit  is  a  purchaser  from  the  party  in  possession,  1118. 
Principle  of  rule  is  public  policy,  not  constructive  notice,  1082,  1083, 

1088,  1089. 
Prior  claims  or  rights,  persons  having,  are  not  affected  by  subse- 
quently enforcing  them,  1092-1094. 
Prior  equity  may  be  clothed  with  legal  title  after  suit  is  brought, 

1092,  1093. 
Proceedings  in  which  the  rule  applies,  1086,  10S7. 
Receiver,  appointed  in  foreclosure  suit  after  a  Us  pendens  purchase 

has  been  made,  rights  of  such  purchaser,  1119. 
Removal  of  property  to  another  state,  purchaser  there  is  not  bound, 

1087. 
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Replevin,  if  defendant  retains  the  goods  by  virtue  of  a  bond,  a  pur- 
chaser from  him  is  bound,  1086. 
Setting  aside  judgment  by  one  constructively  served,  purchaser  be- 
fore, but  after  final  judgment,  is  not  bound,  1099,  1100. 
Supplemental  bill,  when  does  or  does  not  affect  original  bill,  1117, 

1118. 
Title  to  land  is  not  so  directly  in  issue  in  trespass  as  to  affect  a  lis 

pendens  purchaser,  1119. 
Trespass,  title  to.  land  decided  as  an  issue  in,  does  not  bind  a  Us  pen- 
dens purchaser,  1119. 
Unrecorded  deed,  holder  of,  no  party,  purchaser  from,  bound,  1107. 
Will,  suit  to  set  aside  pending,  purchaser  is  bound,  1087. 
Writ  of  error,  purchaser  after  judgment  and  before  service  of  notice 
of  writ  of  error,  is  not  bound,  1096. 
Master  and  servant, 

Ejectment  against  master  binds  those  who  are  in  possession  as  his 

servants,  1121. 
Master  defeats  an  action  for  negligence  or  trespass  of  servant,  that 
bars  an  action  against  servant,  1121,  1122. 
Mechanic's  lien,  enforced  at  law  binds  all  pei'sons,  even  if  not  parties, 

1082. 
Mortgagee — Execution-plaintiff — No  privity  between,  1000. 
Mortgagee  fails  to  cancel  a  tax-deed,  mortgagor  is  not  bound,  1079. 
Mortgagee,  intervening  in  two  attachments,  his  failure  in  one,  is  no 

evidence  in  the  other,  1078. 
Mortgagee,  not  affected  by  subsequent  suit  concerning  the  property,  un- 
less a  party,  1078,  1079. 
Mortgagor  is  not  in  privity  with  mortgagee,  1079. 
Mother— Posthumous  child,  no  privity,  when,  1130. 
New  and  additional  parties  in  second  case  do  not  affect  the  bar  of  the 

former  suit  as  to  the  old  parties,  1122. 
Notice  to  indemnitor,  warrantor  or  person  responsible  over,  to  defend 

suit,  effect  of,  if  good,  (§579),  1178-1181. 
Notice  to  indemnitor,  warrantor  or  person  responsible  over,  to  defend, 

wanting,  effect  of,  (§§580-584),  1182-1187. 
Notice  to  indemnitor,  warrantor  or  person  responsible  over,  what  is  or  is 

not  good,  (§§576-578),  1169-1178. 
Occupant  of  land  is  not  affected  by  a  judgment  against  a  joint  occupant, 

under  whom  he  does  not  hold,  1079. 
Officer — Arrested  person — No  privity,  969. 
Office-holders— Adverse,  are  not  privies,  1124,  1125. 
Office-holders— Successive,  are  in  privity,  1125-1127. 
Officer  of  city — City,  what  is  the  privity  between  ?  954,  955. 
Officer  of  state— State,  what  is  the  privity  between  ?  945,  946. 
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Officer  with  writ — Parties  to  suit,  purchasers  at  sale,  and  claim- 
ants, 

Claimant  fails  in  his  suit  against  sheriff  because  he,  claimant,  is  a 

fraudulent  vendee,  that  bars  him  from  recovering  of  the  sheriff 

for  seizing  other  property  received  in    same  sale,    although  the 

seizure  was  made  on  writs  in  favor  of  other  persons,  1128,  1129. 

Claimant  recovers  chattel  from  sheriff,  execution  defendant  may  then 

recover  from  claimant,  1128. 
Claimant  recovers  goods  from  officer  who  seized  them  as  stolen  prop- 
erty of  A,  does  not  bar  A  from  recovering  them  from  claimant,  1128. 
Purchaser  at  execution  sale  can  shield  himself  behind  a  judgment  in 

favor  of  the  sheriff,  1127,  1128. 
Purchaser  at  execution  sale  can  use  a  decree,  between  the  parties  to 
the  suit  and  a  claimant,  showing  that  the  property  belonged  to  the 
execution  defendant,  to  establish  his  title  as  against  the  sheriff 
who  refuses  to  deliver  possession,  1128. 
Purchaser  at  execution  sale  recovers  from  execution  defendant,  that 

will  not  bar  the  latter  from  recovering  from  sheriff,  1128. 
Replevin  and  recovery  by  stranger  from  officer  who  seizes  goods, 

binds  the  plaintiff  in  the  suit,  1127. 
Sheriff,  justifying  under  a  writ  in  favor  of  A,  is  bound  by  the  result 
of  a  former  litigation  on  a  writ  in  favor  of  B,  999. 
Omitted  parties  in  second  case  do  not  affect  the  bar  of  former  suit  as  to 

old  parties,  1122. 
Parent— Child— No  privity  between,  although  the  same  injury  gives  both 

a  cause  of  action,  1129,  1130. 
Partners  — See  Joint  debtors;  supra,  page  1436. 

Partnership — Members — A  recovery'  by  a  partnership  is  no  bar  to  an  ac- 
tion by  a  member  for  damage  caused  to  him  by  same  act,  1131. 
Possessor  of  goods,  not  affected  by  subsequent  replevin  suit,  if  not  a 

party,  1079,  1080. 
Primarily  liable — See  Indemnified  person;  supra,  page  1433. 
Primarily  liable,  if  person  who  is,  defeats  suit,  that  bars  a  suit  against 

person  secondarily  liable,  1157-1160. 
Principal — Agent, 

Agency  of  B   for  C,  established  in  suit    between  A   and  C  is  no 
evidence  of  that  fact  between  A  and  B,  1131.   Vice  versa,  1131,  1132. 
Agent,  cancellation  of  mortgage  against,  bars  the  rights  of  an  undis- 
closed principal,  1133. 
Agent,  recovering  against,  upon  contract  for  undisclosed  principal, 

bars  suit  against  latter,  1132. 
Claimant  defeated  in  a  suit  against  principal  for  act  of  agent,  bars  a 

suit  by  claimant  against  agent,  1132. 
Claimant  who  recovers  of  principal  for  act  of  agent,  can  not  use  that 

recovery  as  evidence  in  his  suit  against  the  agent,  1131,  1132. 
Control  of  suit  as  agent,  does  not  bind  him,  1131. 
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Principal  defeated  for  act  of  agent,  does  not  bind  agent  if  sued  by 
former  plaintiff,  1131,  1132. 

Principal  defeats  case  for  act  of  agent,  that  bars  a  suit  against  agent, 
1132. 

Principal  sued  for  fraud  of  agent,  an  unpaid  judgment  for  same  fraud 
against  agent  is  no  defense,  1070. 

Secret  principal,  rights  of,  are  concluded  by  a  decree  canceling  a 
mortgage  against  his  agent,  1133. 

Subagent  sues  principal  and  is  defeated,  that  is  no  bar  to  a  suit  by 
agent  against  principal,  1133. 

Undisclosed  principal  defeated  because  agent  owned  the  claim,  is  no 
Bar  to  a  suit  by  the  agent,  although  he  swore  in  the  former  suit 
that  he  did  not  own  the  claim,  1133. 
Pro  forma  defendant,  is  he  bound?  1122-1124. 
Prosecuting  witness — Defendant  in  criminal  prosecution,  what  is  privity 

between  ?  (§§  486,  487),  959,  965. 
Public  matters — Who  are  or  are  not  bound — See  In  rem,  page  1434. 
See  Marriage,  page  1411. 

Assessment  canceled  at  suit  of  one,  does  not  conclude  city  as  to 
others,  1149. 

Bondholders,  not  bound  by  suit  enjoining  town  from  paying,  1157. 

Bonds  of  town,  suit  to  enjoin  issuing  of  defeated,  bars  a  new  bill  by 
others  to  cancel  them,  1157. 

County  seat  removed,  are  all  persons  bound?  1150. 

Highway,  opening  of,  enjoined  at  suit  of  one  bars  all,  1148,  1149. 

Inhabitant  of  school  district  is  bound  by  a  judgment  against  it,  if 
the  law  authorizes  an  execution  upon  it  to  be  levied  on  his  prop- 
erty, 1147,  1148. 

Intoxicating-liquor  nuisance,  injunction  at  suit  of  one  person,  bars 
all  others,  1148. 

Negligence  of  city  in  failing  to  make  sufficient  culverts  established 
by  one  person,  is  no  evidence  for  another,  1149,  1150. 

Officer,  removal  of,  quashed  on  certiorari,  is  evidence  against  strang- 
ers, 1150. 

Public  square,  suit  by  village  for,  defeated,  binds  all  property -owners, 
1152. 

Street,  city  sues  for,  and  is  defeated,  state  is  bound,  1151. 

Street,  city  sues  to  enjoin  use  of,  and  is  defeated,  bars  a  suit  by  citi- 
zens, 1151. 

Tax,  decree  compelling  municipal  officers  to  levy,  binds  all  tax- 
payers, 1153. 

Tax,  right  to  collect,  determined  between  two  counties,  binds  the 
taxpayers,  1153. 

Taxpayers,  bound  by  a  judgment  compelling  a  board  to  let  a  con- 
tract and  to  levy  an  assessment,  1153-1157. 

91 
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Town,  suit  to  dissolve,  defeated,  bars  all  other  suits,  1152-1153. 
Votes,  suit  to  enjoin  the  canvassing  of,  defeated,  bars  a  suit  by 
others,  1157. 
Purchaser  of  property,  not  affected  by  a  subsequent  suit,  if  not  a  party, 

1080,  1081.    See  Vendee,  infra,  page  1443. 
Receiver  is  bound  by  a  judgment  against  the  corporation,  995. 
Receiver  represents  bondholders,  and  they  are  not  bound  in  a  suit  to 

which  neither  he  nor  they  are  parties,  1157. 
Remainderman  represents  the  one  next  in  remainder,  971. 
Responsible  over — See  Indemnified  person,  supra,  page  1433. 
Responsible  over,  if  person  who  is,  defeats  suit,  that  bars  suit  against 

person  indemnified,  1157-1160. 
Reversioner — Tenant  in  dower,  are  privies,  1192. 
Secondarily  liable— See  Indemnified  ferson,  supra,  page  1433. 
Secondarily  liable,  if  person  who  is,  defeats  suit,  that  bars  suit  against 

person  primarily  liable,  1161,  1162. 
Seduction,  recovery  in,  does  not  prove  the  fact  of  sexual  intercourse  in  a 

prosecution  for.  bastardy,  (§  486),  961. 
Several  debtors,  an  unsatisfied  judgment  against  one  is  no  bar  to  a  suit 

against  another,  1065,  1066. 
Slave,  judgment  holding  person  to  be,  is  he  bound  ?  1187. 
Slave  mother,  decree  of  freedom  of,  does  not  free  her  prior  children, 

1131. 
State — Officers  of — No  privity  when,  945,  946. 
State — United  States— No  privity  in  criminal  matters,  959. 
Stockholder — Corporation — What  is  the  privity  between  ?  995-998. 
Stockholder — Stockholder — What  is  the  privity  between?  998. 
Subsequent  purchasers,  are  in  privity  with  their  vendors,  1188-1191. 
Sureties  on  bonds  given  in   judicial  proceedings — See  Indemnified 
person,  page  1433. 

Adverse  claimant  and  sureties  are  not  privies,  1136. 

Arbitration  bond,  if  surety  on,  actively  assists  in  the  proceedings,  he 

will  be  bound  by  the  award,  1135. 
Collusion  or  fraud,  sureties  may  show,  1135. 
Consent  judgment  by  sheriff,  is  prima  facie  evidence  against  sureties 

on  indemnifying  bond,  1136. 
Performance  or  payment  of  judgment,  agreement  to  do,  makes  judg- 
ment binding  on  them,  1134,  1135. 
Surety,  though  bound  by  the  judgment  as  between  himself  and  the 
person  indemnified,  is  not  bound  as  against  the  adverse  claimant, 
1136. 
Sureties  on  bonds  given  in  private  matters. 

Embezzlement  by  secretary,  judgment  against  him  is  no  evidence 

against  sureties,  1143. 
Intoxicating-liquor  bond,  in  Connecticut,  judgment  against  principal 
concludes  sureties,  1143,  1144. 
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Sureties  on  bonds  given  in  private  matters—  Continued. 

Mortgage-claim,  surety  for,  is  not  bound  by  a  decree  against  princi- 
pal, 1144. 
Note,  sureties  on,  are  not  bound  by  a  judgment  against  principal,  ]  145. 
Reformation  of  lease,  decree  of,  does  not  conclude  the  surety,  1145. 
Subrogation,  sureties    are    bound   by   judgment    against    principal, 

1145,  1146. 
Support  of  person,  sureties  are  not  bound  by  judgment  against  prin- 
cipal, 1146. 
Trustee,  sureties  for,  are  not  concluded  by  judgment  against  him, 

1146. 
What  binds  the  sureties,  1146,  1147. 
Sureties  on  official  bonds, 

Administrator's  bond,  1136-1138. 
Constable's  bond,  1138,  1139. 
Executor's  bond,  1139. 
Guardian's  bond,  1139,  1140. 
Receiver's  bond,  1140,  1141. 
Sheriff's  bond,  1141,  1142. 
Trustee's  bond  under  will,  1143. 
Surviving  partner — Administrator  is  not  bound  by  judgment  against, 

933,  934. 
Tenant — Landlord  does  not  represent,  in  an  adverse  suit  by  stranger  for 

possession,  1082. 
Tenant  in  common — Cotenant  is  not  a  privy  to,  1191,  1192. 
Tenant  in  dower — Reversioner  is  a  privy  to,  1192. 
Tenant  for  life — Reversioner,  are  not  privies,  1192. 
Tenant  for  life — Vested  remainderman,  are  not  privies,  1192. 
Trespass  de  bonis  asportatis,  unsatisfied  judgment  in,  passes  title  to  de- 
fendant, and  bars  a  suit  against  his  vendee  for  the  proceeds,  1070. 
Trustee — Beneficiaries  are  privies  to,  1193-1196. 
Trustee — Creditors  of  an  insolvent  estate  are  concluded  by  his  litigation, 

1193. 
Trustee— Heirs  of  donor,  are  not  privies,  1193. 
Trustee— Next  of  kin  are  not  privy  to  trustee  in  marriage  settlement, 

1195. 
United  States — Agent  of,  judgment  against  him  does  not  bind  them,  1073. 
Vendee  defeated  by  adverse  claimant,  can  vendor  recover  from  adverse 

claimant  on  same  cause  of  action?  936-938. 
Vendee  defeated  by  adverse  claimant  who  then  sues  vendor,  effect  of 

former  judgment,  (§  471),  938. 
Vendee  defeats  adverse  claimant,  the  latter  can  not  recover  from  vendor, 

(§473),  940,  941. 
Vendor  and  vendee  on  condition,  what  is  the  privity?    1197. 
Vendor's  lien,  holder  of,  not  affected  by  foreclosure  of  same  lien  on  other 
notes,  if  not  made  a  party,  1082. 
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Vested  remainderman — Tenant  for  life,  are  not  privies,  1192. 
"Warrantor — AVarrantee — See  Indemnified  pekson,  page  1433. 
"Warrantor,  notice  to — See  Indemnified  person  defeated,  page  1433. 
Wife — Paramour,  are  not  privies,  1197,  1198. 
Witness  in  a  case  is  not  bound,  1198. 

Wrong  person,  recovery  from,  is  no  bar  to  a  suit  against  the  right  one, 
1198,  1199. 

PROBATE  COURT, 

Judgment  rendered  in,  bars  further  prosecution  of  prior  case  in  district 
court,  88.  , 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION, 

Barred  by  execution  proceedings  against  the  body,  when,  706. 

PRO-FORMA   DEFENDANT 
Is  he  bound  ?     1122-1124. 

PROMISE  TO  PAY  CLAIM, 

After  it  is  defeated,  gives  a  cause  of  action,  380. 

PROSECUTING  WITNESS, 

Defendant  in  criminal  prosecution,  what  is  the  privity  between?  (§§486, 
487),  959-965. 

PROSPECTIVE  DAMAGES, 

Erroneously  rejected,  are  barred,  136. 

PUBLIC  MATTERS— WHO  ARE  BOUND  BY— See  Privies,  page  1441. 

PURPOSE— See  Object  different,  page  1417. 

PURCHASE-PRICE  OF  LAND, 

Adjudicated  at  law  and  in  equity,  698. 

Suit  for,  before  a  justice  of  the  peace,  defeated,  bars  same  contest  in  suit 

for  deed,  765. 
What  fails  to  show  that  it  was  not  adjudicated,  855. 

PURCHASER  OF  PROPERTY— See  Privies  ;  subtitle,  Indemnified  person, 
page  1433.     See  Privies  ;  subtitle,  Vendee,  page  1443. 
Not  affected  by  subsequent  suit  concerning  it,  if  not  a  party,  1080,  1081. 

PURCHASER  OF  SHARES  OF, 

Mortgagor's  equity  of  redemption,  who  sues  to  recover,  must  include 
all  the  shares  he  owns,  241. 
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Q 

QUANTITY  OF— See  Lease,  page  1408. 

Interest  in  estate  determined  in  suit  to  construe  will,  is  immaterial,  561. 
Lumber  on  hand,  what  does  not  adjudicate,  778,  779. 
Water  which  party  is  entitled  to  use,  what  adjudicates,  822,  823. 
Wheat  adjudicated  wherein  title  is  sole  issue,  is  not  binding,  563. 

QUESTION, 

Is  res  judicata,  when,  2. 

QUESTIONS  ACTUALLY  LITIGATED, 

Such,  only,  are  settled  for  use  in  respect  to  a  different  subject-matter, 
672. 

QUESTIONS  OF  FACT— See  Issues,  pages  1390-1403. 

QUESTIONS  OF  LAW— See  Issues,  pages  1390-1403. 

QUIETING    TITLE— See    Defenses    omitted,   page   1364.      See   Splitting 
causes,  page  1466. 

Partial  recovery  in  suit  for,  bars  a  suit  for  the  remainder,  336. 
Plaintiff's  rights,  as  between  themselves,  are  not  settled  in,  570. 
Tax  suit  lies  after  failure  of  suit  for,  802. 

R 

RACING, 

Betting,  conviction  of,  bars  prosecution  ©f  former,  1239. 

RAILWAY, 

Consolidation  agreement,  suit  to  cancel,  decree  in,  does  not  settle  rights 

of  defendants  as  between  themselves,  594-596. 
New  matters  give  new  causes  of  action  against,  380. 
Street,  right  to  lay  in,  decided  in  equity,  bars  quo  icarranto  for  so  doing, 

779. 

RATIFICATION, 

Ostensible  agent's  act,  of,  gives  the  right  to  a  new  suit,  381. 
Town  bonds  of,  what  shows  an  adjudication  denying  it,  733,  734. 
Want  of,  determined  in  New  Hampshire  in  suit  to  recover  money  paid 
by  mistake,  is  no  evidence  in  suit  to  recover  balance  of  money,  53. 

REAL  AND  PERSONAL  PROPERTY, 

Mortgage  includes  both,  judgment  as  to  realty,  how  affects  personalty, 

779. 
Taken  by  same  act,  gives  two  causes  of  action,  280. 
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REAL  ESTATE— See  Land,  page  1407.     See  Title  to  land,  page  1476. 

REAL  PARTY  IN  INTEREST, 

Plaintiff  is  not,  is  a  defense  that  must  be  made,  401. 

REASONABLE  TIME, 

Timber,  to  cut  and  carry  away,  when  one  case  does  not  bind  another,  780. 

REASONS  OF  COURT, 

Can  they  be  used  to  show  what  was  decided?    614-618,  681,  682. 

REASSIGNMENT, 

New  cause  of  action,  when  given  by,  3S1. 

"RECEIPTS," 

Meaning  of,  in  lease,  adjudicated  in  one  case  is  conclusive  in  another,  780. 

RECEIVER— See  Privies,  page  1442. 

Corporation,  of,  bound  by  judgment  against  it,  995. 

Validity  of  his  appointment  contested  in  one  case,  bars  that  contest  in 
another,  780,  781. 

RECOGNIZANCE, 

New  evidence  to  prove,  does  not  warrant  new  suit,  upon,  291. 

RECONVEYANCE-SUIT, 

All  grounds  of  relief  must  be  included  in,  353-355. 
Tenancy  determined  in,  is  not  binding,  43. 

RECORD— PAROL  EVIDENCE  CAN  NOT  BE  USED  TO  CONTRADICT, 
See  Parol  evidence,  page  1419. 

Award,  856. 

Breach  of  warranty,  856. 
Dower,  856,  857. 
Ejectment,  857. 
Fraud,  857. 
Intervener,  857. 
Justice's  record,  858. 
Merits  of  patent,  858. 
Probate  record,  858. 

RECORD— PAROL  EVIDENCE  TO  CONTRADICT  PAROL  EVIDENCE, 

859-861. 

RECORD— PAROL  EVIDENCE  TO  EXPLAIN,  861-863. 

RECORD  UNCERTAIN, 

No  inference  to  be  drawn,  83. 
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REDELIVERY-SUIT, 

Deed,  invalidity  of,  determined  in,  bars  its  use  in  ejectment,  52. 

REDEMPTION— See  Splitting,  page  1466. 

REDEMPTION  SUIT, 

Amount  due,  is  immaterial,  when,  61,  62,  563. 

Dismissal  for  want  of  payment,  an  adjudication  of  the  amount  due  is  not 

binding,  61,  62. 
Dismissal  of  bill  in,  bars  a  new  one,  781,  782. 
Rents  and  waste  must  all  be  included  in,  350. 

Surplus,  new  suit  can  not  be  maintained  for,  after  decree  against  mort- 
gagee, in,  241. 

REFEREE'S  REPORT— See  Construction,  page  1354. 

Confirmation  of,  bars  any  claim  that  ought  to  have  been  considered  in 
the  reference,  411. 

REFORMATION— See  Splitting,  page  1466. 

Deed,  of,  not  barred  by  denial  of  motion  to  set  aside  sale  made  by  as- 
signee in  bankruptcy,  101. 
Deed,  of,  not  barred  by  judgment  at  law  upon  it,  70. 
Defeated,  legal  rights  not  affected,  884. 
Defeated,  suit  may  lie  against  agent  for  damages,  883. 
Insurance  policy,  of,  barred  by  action  at  law  upon  it,  874,  875. 

RELATOR  IN  MANDAMUS, 

Adjudication  that  he  has  no  merits,  is  a  bar,  748. 

RELEASE  OF  SURETY, 

Bond  which  secures  two  debts,  question  of  release  adjudicated  in  suit 
on  one  debt,  bars  same  contest  in  suit  on  the  other  debt,  782. 

RELIEF, 

Grounds  of,  different,  constitute  different  causes,  244,  245. 

REMAINDERMAN,  CONTINGENT— See  Privies;  subtitle,  Contingent  in- 
terests, page  1430. 

"REMEDY," 

Distinguished  from  "claim,"  221. 

Splitting  of,  not  allowed  in  India,  220. 

Wrong,  trial  on  the  merits,  bars  a  new  suit,  877,  878. 

REMEDY,  ELECTION  OF,  BARS  INCONSISTENT  SUITS,  AS  FOLLOWS 
(§§436-443),  867-876: 

Assumpsit — Conversion,  872. 

Breach  of  warranty — Case  for  tort,  869. 

Breach  of  warranty — Fraud,  869. 

Cancellation  suit  for  fraud — For  mistake,  869-871. 

Contract— Tort,  872,  873. 
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REMEDY,  ELECTION  OF— Continued. 
Conversion — Assumpsit,  873. 
Conversion — Specific  delivery,  873. 

Deficiency  decree  on  foreclosure — Action  on  debt  secured,  874. 
Distinction  between  independent  suits  and  cross-demands,  867. 
Ejectment  in  Pennsylvania — Accounting  on  equitable  title,  873. 
Fraud  at  law — Trust  in  equity,  874. 
Fraud— Mistake,  869-871. 
Malicious  prosecution — Attachment,  874. 
Principal — Agent,  868. 
Principle  involved  in  this  matter,  867-S69. 

Reformation  of  insurance  policy — Action  at  law  upon  policy,  874,  875. 
Replevin — Statutory  action  in  Washington,  875,  876. 
Set-off  allowed — Action  upon  the  claim,  876. 
Specific  performance — Reformation,  876. 
Specific  performance — Rescission,  876. 
Tort— Contract,  872. 
Trover— Trespass,  876. 

REMEDY  WRONG,  .SUIT  DEFEATED  FOR  THAT  CAUSE,  IS  NO  BAR 
TO  A  NEW  AND  PROPER  SUIT,  AS  FOLLOWS  (§§  444-458),  877-904: 

Account  stated — Original  account,  878. 

Cancellation  suit — Conversion,  878. 

Contract — Fraud,  878. 

Contract  for  lien— Agreement  to  give,  878,  879. 

Contract — Negligence,  879. 

Contract  to  redeem — Trust,  879. 

Conversion — Hiring,  879. 

Coparcener's  suit  for  entire  estate — For  his  share,  893-896. 

Declare  trust — Quiet  title,  879. 

Ejectment — Redemption,  896. 

Equity — Different  equity,  893. 

Equity— Law,  880-887. 

Assumpsit — Cancellation,  881. 

Breach  of  warranty — Rescission,  880. 

Contract— Trust,  881. 

Deed — Contract  to  convey,  881. 

Gift— Deed,  882. 

Partition— Ejectment,  882. 

Quiet  title -Tax  suit,  882. 

Reformation — Damages,  883. 

Reformation — Legal  rights,  884,  885. 

Replevin — Accounting,  885. 

Rescission — Breach  of  warranty,  880. 

Specific  performance — Ejectment,  885, 

Specific  performance— Money  paid,  886. 

Specific  performance— Rescission,  886. 
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REMEDY  WRONG—  Continued. 
Foreclosure— Reformation,  887. 
Fraud — Guaranty,  887. 
Fraud— Mistake,  887. 
Fraud  in  deed — Lien,  887. 

Fraudulent  conveyance — Fraudulent  assignment,  887. 
Goods  sold — Special  contract,  888. 
Habeas  corpus — False  imprisonment,  888. 
Heir — Donee  or  devisee,  894. 
Joint — Several,  888. 
Marriage  valid— Null,  888. 
Money  received — Notes  received,  889. 
Negligence— Statutory  duty,  889. 
Note — Account,  889. 

Note  on  demand — Note  on  one  day,  889. 
Partner— Employe,  889-891. 
Replevin — Contract  or  trover,  892. 
Replevin — Different  remedy,  891. 
Right  of  way  in  gross — Appendant,  892. 
Seduction — Breach  of  promise,  892. 
Share  of  profits — Services,  893. 
Special  contract — Money  received,  893. 
Trespasser — Trustee,  896. 

RENEWED  NOTE, 

Defeating  a  note  because  it  was  renewed  estops  the  party  from  showing 
that  he  did  not  renew  it,  506,  507. 

RENT— See  Splitting,  page  1466.     See  Landlord,  page  1407. 

Admission  in  answer  as  to  rate,  a  recovery  at  that  rate,  although  the 
complaint  alleged  a  higher  rate,  is  no  bar  to  a  new  suit,  upon  another 
installment,  for  the  higher  rate,  179-181. 

Consent  decree  as  to  rate  of  rent  bars  a  new  suit  to  recover  the  differ- 
ence between  that  amount  and  the  true  amount,  151. 

Defeat  of  action  for,  when  is  no  bar  to  an  action  for  subsequent  rent,  782. 

Enhanced  rent  and  rent  constitute  two  causes  of  action,  283,  284. 

Installment,  amount  and  terms  of  rent  decided  in  suit  for  one  year,  is  res 
judicata  as  to  any  other  year,  782,  783. 

Installment  of  rent  sued  for  at  a  specified  rate,  answer  alleging  a  lower 
rate,  a  recovery  at  the  lower  rate  does  not  bar  a  suit  upon  another  in- 
stallment for  the  higher  rate,  179-181. 

Money  of  inferior  value,  recovery  of  rent  in,  bars  a  new  suit  for  the  dif- 
ference in  value,  219. 

Pending  suit  to  redeem,  rents  accruing  will  not  support  a  new  action,  350. 

Summary  proceedings,  question  of  rent  or  no  rent  due  decided,  is  conclu- 
sive in  a  suit  over  a  distress,  782. 
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REPLEVIN — See  Defeases  omitted,  page  1364.  See  Splitting,  page  14(57. 
Accounting   had  in,  is  merely  incidental  and  not  binding  in  another 

suit,  42. 
Accounting  suit  is  not  barred  by  a  defeat  in  replevin,  885. 
Chattel  mortgage  contested  in,  is  res  judicata,  644. 
Erroneous  direction  of  judgment  for  defendant,  is  a  bar,  137. 
Issues  tried  in,  may  be  proven  by  parol,  863,  864. 
Money,  if  replevin  fails  because  the  plaintiff  can  not  prove  his  right  to 

the  specific  money  taken,  he  may  then  sue  upon  contract  for  it,  892. 
Mortgage,  replevin  brought  upon,  alleging  it  to  be  a  bill  of  sale,  a  defeat 

bars  a  suit  to  foreclose  it  as  a  mortgage,  637-639. 
Nonsuit  in,  is  no  bar  to  a  new  action,  193. 
Note  replevied,  if  the  conditions  upon  which  it  was  to  be  delivered  are 

contested,  the  same  contest  will  be  barred  in  a  suit  on  the  note,  749. 
Other  converted  property  allowed  for  in  replevin  bars  an  action  for  it, 

653. 
Parol  evidence  is  admissible  to  show  the  issues  tried  in,  863,  864. 
Parol  evidence,  when  not  admissible  to  identify  the  goods  taken  as  being 

those  described  in  the  complaint,  841. 
Possession,  right  to,  is  conclusively  established  by  a  recovery  in,  776. 
Eemedy  wrong,  replevin  defeated  because  of,  does  not  bar  a  proper  rem- 
edy, 891,  892. 
Taken  at  one  time,  replevin  for  a  part  and  trover  for  the  other  part  can 

not  be  maintained,  262. 
Tenant  in  common  defeats  replevin,  plaintiff's  title  is  not  affected,  892. 
Title  to  goods  contested  in,  is  res  judicata,  800. 

Title  to  goods  in,  is  not  affected  by  a  dismissal  and  order  for  a  return,  801. 
Title  to  goods  in  stranger  pleaded  in,  when  it  is  or  is  not  concluded,  801, 

802. 
Title  to  land  determined  in,  is  res  judicata,  808,  809. 
Trespass  by  A.  against  B.,  is   barred  by  a  recovery  in  replevin  by  B. 

against  A.,  776. 
Trover,  being  a  proper  remedy,  is  not  barred  by  a  defeat  in  replevin, 

which  was  an  improper  remedy,  892. 
Trover  is  barred  by  replevin  if  same  evidence  will  support  both,  604. 
Trover  is  not  barred  by  a  defeat  in  replevin  because  of  the  statute  of 

limitations,  if  that  statute  does  not  apply  to  trover,  892. 
Use  and  occupation,  suit  for,  is  barred  by  a  defeat  in  replevin  for  rent  in 

arrear,  819. 
REPLEVIN  BONDS, 

Suit  on,  judgment  in  replevin  is  conclusive,  640-641. 
Sureties  on,  ignored,  are  released,  381,  382. 
REPLY, 

Judgment  for  defendant  for  failure  to  reply  after  demurrer  overruled  to 

answer,  settles  all  the  issues  in  favor  of  defendant,  669-676. 
Plea  of  former  adjudication,  reply  to  when  necessary,  and  what  it  must 

show,  1334,  1335. 
Splitting  of,  bars  the  omitted  part  in  a  new  suit,  216. 
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REPORT  OF, 

Commissioner,  master  or  referee  will  be  examined  in  order  to  construe 

judgment,  783,  784. 
Master  in  chancery  or  of  referee,  is  no  bar,  before  judgment,    119,  119  n. 

REPRESENTATIVE  CAPACITY— See  Capacities  different,  page  1348. 
Person  sued  in,  a  general  judgment  against  him  will  be  construed  not  to 
be  personal,  (§  376),  772-776. 

RESCISSION— See  Cancellation,  pages  1347,  1348.   See  Setting  aside,  page 
1455. 

Breach  of  warranty  is  not  barred  by  the  defeat  of  a  suit  for  rescission, 

880. 
Rents,  claims  for,  must  be  included  in  a  suit  for  rescission,  361. 

RESERVATION, 

Decree,  reservation  in,  of  right  to  bring  new  suit,  effect  of,  187-189,  361- 
364. 

RES  JUDICATA — See  Former  adjudication,  page  1381. 
Civil  and  criminal,  distinguished,  1200,  1201. 
Rule  in  California,  10. 
Rule  in  India,  10,  15. 
Rule  in  Louisiana,  10. 

RESPONSIBLE  OVER— See  Privies,  page  1442. 

RETRAXIT, 

Is  a  bar,  173. 

"What  constitutes,  173. 

REVERSAL, 

Nonsuit  after,  is  no  bar  to  a  new  suit,  193. 

REVERSED  JUDGMENT, 
Is  not  res  judicata,  113. 

REVERSIONER, 

Tenant  in  dower  and  reversioner  are  privies,  1192. 

REVIVOR, 

All  defenses  must  be  made,  to  suit  for  a,  496,  497. 

RIGHT, 

Sole  issue,  quantity  and  proportions,  are  immaterial,  561-563. 

RIGHT  OF  PROPERTY,  TRIAL  OF, 

Claimant  defeated,  he  can  not  then  sue  the  officer  for  making  the  levy, 
113. 
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EIGHT  OF  PROPERTY,  TRIAL  OF—  Continued. 

Claimant  recovers,  creditor  is  barred  from  showing  that  debtor  had  an 

interest  in  the  property,  113,  114. 
Damages  for  detention  constitute  a  different  cause,  364. 
Parties'  rights  are  not  affected  in  Illinois  and  Kansas  by  judgment  in,  114. 

RIGHT  OF  WAY  OVER  LAND, 

Ignored  in  decree,  bars  a  new  suit  for,  395. 

Suit  for,  in  gross,  defeated,  is  no  bar  to  a  suit  for  as  appendant,  892. 

What  fails  to  show  an  adjudication  of,  in  trespass,  785. 

RIOT, 

Conviction  for,  bars  a  prosecution  for  the  unlawful  assembly,  1214. 
ROBBERY, 

Acquittal  of,  bars  a  prosecution  for  false  imprisonment,  1215. 

Acquittal  of,  bars  a  prosecution  for  larceny,  1214. 

Assault  and  robbery,  when  two  offenses,  1211,  1212. 

Burglary,  a  conviction  of,  bars  a  prosecution  for  robbery,  if  the  robbery 
was  proven  in  order  to  show  the  felonious  intent  in  breaking,  1213. 

Conviction  of,  bars  the  prosecution  of  the  same  act  as  an  assault  with  in- 
tent to  murder,  1218,  1219. 

Several  persons,  of,  in  same  transaction,  constitutes  several  offenses,  1234, 
1235. 

ROYALTY  FOR  USE  OF  PATENT, 

Constitutes  several  causes  of  action,  when,  346. 

» 

s 

SALARY— See  Splitting,  page  1467. 

Commissions  and  salary,  do  they  create  two  causes  of  action?    251,  252. 
Rate  of,  determined  in  suit  for  one  installment,  is  res  judicata  in  suits  for 
others,  785. 

SALE  OF  LAND, 

Erroneously  ordered  in  equity,  is  a  bar,  137. 

SAME  EVIDENCE, 

Supports  both  actions,  first  is  a  bar,  603-606. 

Test  of,  does  not  apply  to  causes  split  or  defenses  omitted,  605,  606. 

SAME  ISSUE — See  headings  on  pages  603,  625-628— See  Issues  adjudicated 
in  civil  causes,  pages  1390-1403. 
General  principles  concerning  the  "same  issue,"  603-624. 
Special  matters  concerning  the  "same  issue,"  625-830. 

SATISFACTION  OF  JUDGMENT, 
Agreement,  by,  150. 

Motion  to  enter,  on  such  a  motion,  no  matter  prior  to  the  judgment  can 
be  considered,  401. 
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SECOND    APPEAL— MATTERS    DECIDED    ON    FIRST    APPEAL    CAN 
NOT  BE  REVIEWED  ON  SECOND  APPEAL, 
General  rules  and  principles, 

Expediency,  this  matter  is  merely  a  rule  of,  1303,  1304. 

General  principle  of   law,   "manifestly  decided  incorrectly,"  takes 

case  out  of  rule,  1305. 
"Law  of  the  case,"  question  decided  on  first  appeal  is,  1302. 
Overruled  case,  decision  based  on,  how  far  governs,  1305. 
Ees  judicata,  not  strictly  a  rule  of,  1303,  1304. 
Rules  which  govern,  1303-1305. 
Statute  overlooked  does  not  change  the  rule,  1304. 

Special  matters  in  which  the  rule  has  been  enforced. 
Accounting,  1307,  1308. 
Administration,  1308. 
Ancient  deed,  1308. 
Attachment,  1308. 
Bill  of  review,  1308. 
Bona  fide  purchaser,  1308. 
Bond,  validity  of,  1309. 
Capias,  not  lawful,  1309. 
Collateral  questions,  not  within  rule,  1309. 
Complaint  good,  1309. 
Computation  wrong,  1310. 
Contract  construed,  1310. 
Coroner's  authority,  1311. 
Court  divided,  1311. 
Court  misapprehends  record,  1311. 
Creditor  or  no  creditor,  1311. 
Deed  construed,  1312. 
Deed  gives  color  of  title,  1312. 
Deed  delivered  or  not,  1312. 
Dicta,  not  within  rule,  1312-1316. 
Divorce,  1316. 
Equities,  1316. 
Evidence  admissible,  1316. 
Evidence  different,  changes  rule,  1317. 
Evidence  insufficient,  1317. 
Executor  or  no  executor,  1318. 
Federal  court  and  state  court  conflict,  1318. 
Final  or  interlocutory,  1318. 
Former  adjudication  construed,  1318. 
Gift  or  no  gift,  1319. 
Interest,  1320. 
Intermediate  court,  1319. 
Joint  trustees,  1319. 
Jurisdiction,  1320. 
Lease  construed,  1320. 
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SECOND  APPEAL—  Continued. 

Special  matters  in  which  the  rule  has  been  enforced — Continued. 
Might  have  been  decided — not  concluded,  1320. 
Mortgage  paid,  1321. 
Necessarily  decided,  1321. 
Negligence,  1322. 

New  trial  for  excusable  neglect,  1322. 
Partial  reversal,  1322. 
Party,  the  real,  1322. 
Patent  for  land  construed,  1323. 
Payment,  1323. 
Possession  of  land,  1323. 
Power  of  attorney  construed,  1323. 
Practice  point,  1323. 
Resale,  1324. 

Separate  appeal  of  surety,  1324. 
Specific  judgment  ordered,  1324. 
Statute  construed,  1324. 
Tax  collector's  duties,  1325. 
"Wife's  separate  estate,  1325. 
Will  construed,  1325. 

SECONDARILY  LIABLE — See    Privies;    subtitle,   Indemnified    person, 
page  1433. 

Person  who  is,  if  he  defeats  suit,  that  bars  a  suit  against  person  primarily 
liable,  1161-1162. 

SECRET  PARTNER, 

Released  by  judgment  against  ostensible  one,  1063. 
SEDUCTION, 

Acquittal  of,  bars  a  prosecution  for  fornication,  1214. 
Bastardy,  sexual  intercourse  in,  is  not  established  by  a  recovery  in  se- 
duction, (§  486),  961. 
Breach  of  promise,  suit  for,  is  not  barred  by  defeat  of  seduction,  892. 
Father  of  child,  judgment  in  seduction  does  not  establish  who  was,  703. 

SEIZIN, 

Law,  established  in,  bai-s  further  contention  in  equity,  698. 
SENTENCE  ILLEGAL, 

Jeopardy,  how  affected,  1289. 
SEQUESTRATION  BOND, 

Damages  erroneously  rejected  in  suit  upon,  are  barred,  137. 
Damages  on,  and  determination  of  title,  are  two  causes  of  action,  371. 

SERVICE  OF  PROCESS, 

Partition,  service  of  process  in,  determination  of  fact  of,  in  specific  per- 
formance suit,  is  immaterial,  564. 
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SERVICES— See  Hiring,  page  1385.     See  Splitting,  page  1467. 

Chattel,  services  of,  must  be  included  in  suit  for  its  conversion,  262. 

Negligence  in  their  performance,  what  bars  an  action  for,  749. 

Payment  for,  what  fails  to  show  an  adjudication  of,  765,  766. 

Performance  of,  recovery  for,  on  contract,  is  no  bar  to  a  suit  for  dam- 
ages for  their  improper  performance,  425,  426. 

Performance  of,  suit  for,  is  not  barred  by  a  recovery  by  the  defendant 
for  improper  performance,  425,  426. 

Value  of,  what  adjudicates  them  to  be  nothing,  785,  786. 

SET-OFF, 

Allowance  of  a  claim  as  a  set-off,  bars  its  use  as  a  cause  of  action,  114. 

Claim  defeated  by  a  set-off,  bars  its  use  as  a  set-off,  114. 

Court  rejects  set-off,  when  no  bar,  155. 

Court  rules  set-off  out  as  matter  of  law,  is  barred,  787. 

Credited  in  complaint,  bars  a  suit  upon  it  by  defendant,  507,  508. 

Joint  plaintiffs,  set-off  disallowed  as  against,  is  no  bar  to  a  suit  upon  it 
against  one  of  them,  192. 

Judgment,  denial  of  motion  to  set  one  off  against  another  does  not  affect 
either,  101. 

Judgment,  set-off  of  claim  against,  is  not  a  matter  of  right,  and  its  re- 
fusal is  no  bar,  114,  115. 

Judgment  sued  upon,  a  set-off  may  be  pleaded  to  it,  although  it  was  held 
before  the  judgment  was  rendered,  434. 

Judgment  upon  a  demand  bars  its  use  as  a  set-off,  114. 

"  Matter  in  issue,"  a  set-off  pleaded,  becomes,  64. 

Merits,  set-off  defeated  on,  bars  its  use  as  a  cause  of  action,  114. 

Mutuality,  set-off  defeated  for  want  of,  is  no  bar,  114. 

Nonsuit  of  plaintiff  in  New  Jersey,  a  set-off  will  not  be  barred  by  the 
statute  if  not  used,  436,  437. 

Nonsuit  of  plaintiff,  recovery  upon  set-off  afterwards,  does  not  bar  plaint- 
iff from  suing  again,  193. 

Not  used  as  a  defense,  may  be  used  as  a  cause  of  action,  428-438. 

Used  to  defeat  a  claim,  can  not  be  used  as  a  cause  of  action,  454. 

SETTING  ASIDE— See  Cancellation,  page  1347.   See  Rescission,  page  1451. 
Assessment,  denial  of  motion  to  set  aside,  bars  a  new  one,  102. 
Breach  of  warranty,  adjudicated  upon,  in  motion  to  set  aside  a  judgment 

bars  a  suit  upon  the  warranty,  102,  103. 
Consideration  of  bond,  decided  on  motion  to  set  aside  a  judgment,  is  res 

judicata,  103. 
Judgment,  breach  of  warranty  adjudicated  upon  in  motion  to  set  aside 

judgment,  bars  a  suit  on  the  warranty,  102,  103. 
Judgment  by  default,  denial  of  motion  to  set  aside,  bars  a  suit  for  same 

purpose,  103. 
Judgment  by  default,  denial  of  motion  to  set  aside  in  one  state,  bars  use 

of  same  matter  as  a  defense  in  another  state,  103. 
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SETTING  ASIDE—  Continued. 

Motion  to  set  aside  a  judgment,  its  denial  bars  a  new  motion,  102. 
Motion  to  set  aside  a  judgment,  its  denial  does  not  bar  a  suit  for  same 

purpose,  102. 
Sale,  denial  of  motion  to  set  aside,  is  a  bar,  103,  104. 
Satisfaction  of  judgment,  denial  of  motion  to  set  aside,  is  conclusive,  102. 

''SETTLED  AND  ADJUSTED," 

Meaning  of,  in  decree,  152. 
SETTLEMENT  OF, 

Accounts,  adjudicated  at  law  and  in  equity,  698, 
Controversy,  put  in  issue  and  determined,  is  res  judicata,  787. 

SEVERAL, 

Causes  of  action  sued  upon,  the  withdrawal  of  one  by  the  court,  leaves  it 

open  to  a  new  suit,  153,  154. 
Criminal  charges,  conviction  of  a  part,  is  an  implied  acquittal  of  residue, 

1232,  1233. 
Debtors,  an  unsatisfied  judgment  against  one,  is  no  bar  to  a  suit  against 

another,  1065,  1066. 
Obligations  for  same  debt  constitute  several  causes  of  action,  371. 
Persons  damaged  by  one  breach  of  warranty,   gives  several  causes  of 

action,  372,  373. 
Persons  injured — See  Splitting  criminal  causes  ;  subtitle,  Persons,  page 

1471. 

SEVERAL  ISSUES, 

Complaint  makes,  a  denial  of  relief  adjudges  all  against  the  plaintiff,  776, 

777,  779,  785,  786. 
Complaint  makes,  when  judgment  for  plaintiff  estops  on  neither,  758,  759. 
Defendant  makes,  judgment  in  his  favor  concludes  none  of  them,  801. 
Either  of  which  will  support  the  judgment,  record  will  not  show  which 

was  decided,  606. 
Presumed  to  be  all  decided  in  favor  of  prevailing  party?  618-624. 
Uncertain  on  which  judgment  was  based,  there  is  no  bar,  823,  824. 

SHERIFF— See  Privies  ;  subtitle,  Officer  with  writ,  page  1440. 
Deed  of,  suit  to  cancel  must  include  all  causes,  249. 
Fraudulent  vendee  and  sheriff,  codefendants,  when  a  decree  canceling 

sale  binds  them  as  between  each  other,  590,  591 . 
Illegal  sale  made  and  money  received  by  sheriff,  when  subjects  him  to 

two  suits,  246. 
Justifying  under  different  writs,  rights  of,  999. 
Motion  to  compel  him  to  apply  money,  a  denial  is  conclusive,  104. 
Motion  to  compel  him  to  apply  money,  granted,  is  a  bar,  104. 
Stranger  moves  to  compel  him  to  turn  over  money  collected,  a  denial  is 

no  bar  to  a  suit,  104, 
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SHOOTING— See  Assault,  page  1343. 

At  A  and  killing  B,  constitutes  two  offenses,  1236,  1237. 
At  one  person  and  injuring  two,  are  two  offenses,  1234. 
With  intent  to  kill,  acquittal  of,  bars  shooting  at  the  person  with  that 
intent,  1214. 

SILENCE   OF  JUDGMENT-See   Splitting;    subtitle,   Partial  recovery, 
page  1465. 

Foreclosure  decree,  silence  of,  as  to  wife  who  is  a  party,  bars  her  rights, 

480. 
Improvements  claimed  by  defendant  in  ejectment,  silence  of  judgment 

as  to,  is  a  rejection  of  them,  471. 
Issue,  silence  of  judgment  as  to,  is  a  rejection  of  it,  450,  451. 
Part  of  demand  sued  for,  silence  of  judgment  as  to,  is  an  adjudication  of 
it  in  favor  of  defendant,  333-342. 

SINGLE   CEIMINAL  OFFENSE,    (§§622,   623),   1233-1238— See   Splitting 
Criminal  Causes,  page  1469. 

SLANDER — See  Malicious  prosecution,  page  1410. 

Different  times  of  uttering,  constitute  different  causes  of  action,  373. 
Partners  recovering  for,  is  no  bar  to  a  suit  by  a  member,  373. 
Trover,  title  determined  in,  is  conclusive  in  slander,  802. 

SLAVE, 

Advising  two  slaves  at  one  time,  belonging  to  different  persons  to  abscond, 

constitutes  two  offenses,  1234,  1235. 
Freedom,  decree  of,  to  woman,  does  not  free  her  prior  children,  1131. 
Judgment  holding  person  to  be,  is  he  bound?     1187. 
Trading  with,  may  constitute  several  offenses,  1239. 

SPECIAL  CONTRACT, 

Existence  of,  adjudicated  in  New  Hampshire  is  not  barred  if  not  men- 
tioned in  the  pleadings,  50. 
Work  and  labor,  for,  what  bars  a  suit  upon,  788. 

SPECIAL  DEPOSIT, 

And  wages  due  are  two  causes,  365. 

SPECIAL  FINDING— See  Finding,  page  137S.     See  Verdict,  page  1480. 

Not  included  in  the  judgment  is  not  res  judicata,  121. 

On  material  issues  for  plaintiff,  is  not  res  judicata,  if  judgment  is  ren- 
dered for  defendant,  121. 

Usury,  special  finding  of,  it  may  be  inferred  that  it  entered  into  the  judg- 
ment from  its  amount,  84. 

92 
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SPECIAL  PARTNER— See  Partner,  page  1421. 

Bankruptcy  proceedings,  when  they  fail  to  show  that  a  person  was  a, 

752,  753. 
Liability  of,  what  fails  to  show  an  adjudication  as  to,  753,  754. 

SPECIAL  PARTNERSHIP— See  Partnership,  page  1422. 

Recovery  against  is  no  bar  to  a  suit  against  the  members  as  general  part- 
ners, when,  754—756. 

SPECIAL  VERDICT— See  Special  Finding,  page  1457. 

Equity,  in,  if  adopted  by  the  court,  becomes  res  judicata,  789. 
Law,  at,  when  can  not  be  used  to  prove  any  fact  found,  788,  789. 

SPECIFIC  PERFORMANCE-See  Splitting,  page  1467. 
Adjudication  of,  at  law  and  in  equity,  698,  699. 
All  damages  suffered  must  be  included  in  suit  for,  283. 
Contract  for  exchange  of  lands,  of,  is  barred  by  a  decree  of  rescission,  790. 
Ejectment  lies  after  a  failure  of  suit  for  specific  performance,  885. 
Granted,  bars  a  suit  by  plaintiff's  assignee  for  a  rescission,  876. 
Money  paid,  suit  for,  lies,  after  a  failure  of  specific  performance,  886. 
Necessary  allegations  in  suit  for,  are  not  collateral,  42. 
Rescission,  decree  for,  bars  specific  performance,  790. 
Rescission,  suit  for,  is  barred  by  specific  performance,  876. 
Service    in    partition    suit,    determination  of    fact  of,   in  specific  per- 
formance, is  immaterial,  564. 

SPLITTING  CIVIL  CAUSES,  (§§59-158),  202-397. 

Accident,  what  is  or  is  not  an  excuse  for  splitting  a  cause,  206-209,  220. 
Accounts,  (§§60-66),  228-236. 

Cash  on  delivery,  what  makes  different  causes,  231. 

Delivery  at  different  times,  does  not  make  separate  causes,  231. 

Different  branches  of  business  at  different  stores,  accounts  at  each, 

make  two  causes,  231. 
Due  at  different  times,  make  different  causes,  232. 
Express  and  implied,  constitute  but  one  cause,  231. 
General  rule,  228-230. 

Goods  sold  and  money  loaned,  make  different  causes,  233. 
Money  in  hands  of  agent,  makes  but  one  cause,  233. 
Money  in  hands  of  removed  executor,  makes  but  one  cause,  233. 
Money  paid  and  money  expended,  make  two  causes,  233. 
Note  and  account  for  same  debt,  make  two  causes,  233,  234. 
Part  of  an  account  being  sued  upon,  if  it  is  paid  before  judgment, 

that  will  not  bar  a  suit  on  the  balance,  347. 
Royalties  due  on  patent,  make  several  causes,  when,  232. 
Stated,  and  an  omission  to  account  for  the  assets  of  a  partnership, 

make  two  causes,  285. 
Withdrawing  of  items,  bars  them,  236. 
Adultery,  all  acts  of,  must  be  included  in  suit  for  divorce,  305,  306. 
After-acquired  rights — See  Subsequently-acquired  rights ;  infra,  page  1467. 
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SPLITTING  CIVIL  CAUSES—  Continued. 

Agreement,  omission  of  matters  by,  they  are  not  barred,  257,  258. 

Arbitration,  omission  of  chums  from,  is  a  splitting,  236. 

Arbitrators  erroneously  reject  claim  as  not  within  the  submission,  does 

not  bar  it,  236. 
Assignee  can  sue  assignor  but  once  for  deficit  on  note,  326. 
Attorney's  fees  and  damages  make  but  one  cause,  when,  236. 
Attorney's  fees  and  rent,  make  two  causes,  359. 
Baggage  and  merchandise  lost,  make  two  causes,  237. 
Behavior,  bond  for,  covers  all  damages,  and  recovery  on,  bars  tort  for 

other  injuries,  237. 
Bill  of  review,  must  include  all  causes,  237. 
Bonds  and  coupons,  make  different  causes,  238. 
Breach  of  contract  for  non-delivery  of  goods,  part  of  which  stranger  has 

converted,  makes  two  causes,  203. 
Breaches  of  contract,  several  existing,  constitute  but  one  cause,  238-240. 
Breaches  of  independent  covenants,  make  different  causes,  240. 
Breach  of  warranty,  ignored,  effect  of,  440. 
Breach  of  warrant}',  several  persons  damaged  by  the  same,  constitutes 

several  causes  of  action,  372,  373. 
Breach  of  warranty,  used  as  a  counter-claim  against  one  note,  can  not  be 

used  against  a  second  note,  440,  441. 
Cancellation — See  pages  1347,  1348. 

All  causes  for,  when  must  be  set  up,  243-250. 

All  causes  for,  when  need  not  be  set  up,  244,  284. 

Deed  of  wife's  land  to  a  stranger,  may  be  had  after  a  divorce,  459-460. 

Execution  sale,  failure  of  suit  for  cancellation  based  on   defective 

advertisement  is  no  bar  to  a  new  one  to  cancel  it  for  fraud,  244. 
Execution  sale,  failure  of  cancellation,  when  no  bar  to  ejectment,  284. 
Fraud,  suit  to  cancel  deed  for,  and  for  money  paid,  when  two  causes, 

243. 
Fraudulent  conveyances,  one  suit  to  cancel  maintained  upon  each,  301. 
Insurance  policy,  suit  to  cancel  on  account  of  fraud,  defeated,  is  no 

bar  to  a  suit  to  cancel  for  want  of  insurable  interest,  245. 
Mortgage,  suit  to  cancel,  and  cancellation  of  sale,  when  two  causes, 

247. 
Mortgage,  suit  to  cancel  fails,  is  no  bar  to  a  defense  of  partial  want  of 

consideration,  248. 
Sheriff's  deed,  suit  to  cancel,  must  include  all  causes,  249. 
Tax-deed,  right  to  cancel,  and  right  to  recover  rents  received  by  deed 

holder,  constitute  two  causes,  when,  249,  250. 
Will,  suit  to  cancel  on  the  ground  that  its  provisions  are  inoperative, 
defeated,  is  no  bar  to  a  contest  of  its  execution,  250. 
Capacities  different,  conversion  of  goods  owned  in,  make  but  one  cause, 

262. 
Carrier  and  warehouseman,  breach  of  contract  in  these  capacities,  gives 
two  causes,  250. 
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SPLITTING  CIVIL  CAUSES—  Continued. 
Cause  of  action,  what  constitutes,  226-228. 
Caveat  suit,  all  claims  in,  need  not  be  set  up,  250. 
Certiorari,  all  causes  must  be  included  in,  250,  251. 
Child,  injury  to,  creates  two  causes  of  action,  when,  331. 
Child,  injury  to,  what  will  bar  parents'  right,  332. 
Child  taken,  all  damages  to  parent  for,  constitute  but  one  cause,  333. 
City  ordinance,  suit  to  test  validity  of,  must  include  all  causes,  251. 
Claim  case,  must  include  all  titles,  251. 

Commissions  and  goods  furnished,  make  two  causes,  when,  251, 
Commissions  and  salary,  make  but  one  cause,  when,  251. 
Compromise  decree,  is  a  bar  to  omitted  matters,  258. 
Condemnation  suits,  all  damages  must  be  recovered  in,  252-254. 
Conditions  in  contract  and  breach  of  warranty,  two  causes,  254,  255. 
Condition  in  lease,  recovery  of  possession  for  breach,  and  right  to  grain 

growing,  two  causes,  256. 
Conditional  sale  of  goods,  and  also  security  taken,  give  two  causes,  255. 
Consent,  omission  of  matters  by,  they  are  not  barred,  257,  258. 
Consideration,  failure  of,  set  up  as  a  defense  to  first  note  and  a  reduc- 
tion obtained,  bars  the  same  defense  to  the  second  note,  449. 
Constable's  bond,  may  be  sued  upon  for  want  of  a  return,  and  for  a  false 

return,  330. 
Continuing  covenants,  successive  breaches  give  successive  causes,  259,  260. 
Contribution  and  redemption,  constitute  two  causes,  356. 
Contract,  consideration  single,  gives  single  cause,  352. 
Contract  and  fraud,  two  causes,  383-387. 
Contract  broken  and  tort,  two  causes,  383-387. 

Conversion,  all  articles  taken  at  one  time  make  one  cause,  261-264,  271. 
Conversion,  diffei-ent  takings  make  different  causes,  262. 
Conversion,  goods  owned  in  different  capacities,  make  one  cause,  2G2. 
Conversion,  prior  services  of  chattel,  make  but  one  cause,  262. 
Conversion  of  goods,  trespass  upon  land,  make  but  one  cause,  390. 
Conveyance,  suit  to  compel,  must  include  all  causes,  264. 
Counter-claim,  used  as  a  bar,  merely,  can  not  be  sued  upon  for  residue, 

438,  439. 
Curtesy  is  barred  by  a  divorce,  459. 
Damages   for  permanent   injury  or  nuisance,  present  and  prospective, 

make  but  one  cause,  265-272. 
Damages,  prior  and  prospective,  must  be  recovered  in  condemnation  suit, 

252-254. 
Debt  and  collateral  securities  give  different  causes,  288,  289. 
Declaration  of  title  to  property  and  the  right  to  recover  possession,  are 

different  causes,  285-288. 
Declaring  lien  for  installment  of  interest,  effect  of,  272. 
Default  is  a  consent  to  splitting,  when,  258. 
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Deficit  on   note,  assignee  can   maintain   but  one   suit  against   assignor 

for,  326. 
Definition  of  splitting  causes  does  not  mean  the  failure  to  unite  several 

causes,  but  the  division  of  a  single  cause,  205,  211-216. 
Detention  and  taking  of  chattels  give  but  one  cause  of  action,  271. 
Detention  of  different  articles  gives  different  causes  in  detinue,  272. 
Disseizin — See  Ouster,  pages  141S,  1419. 
Distinguished  from  res  judicata  by  Mr.  Chand,  218. 
Distributees  can  not  maintain  a  new  suit  on  new  evidence,  291. 
Distribution,  suit  for,  must  include  all  matters,  273. 
Divorce — See  Husband  and  wife,  infra,  page  1463.   See  page  1370. 

Alimony  in  another  state,  is  barred  by  a  divorce  on  personal  service, 

458. 
Alimony  in  another  state,  is  not  barred  by  a  divorce  on  constructive 

service,  458. 
Alimony,  pregnancy  of  which  wife  was  ignorant  and  subsequent  birth 

of  child,  will  not  authorize  a  new  suit  for  alimony,  458. 
Ante-nuptial  contract,  suit  on,  is  barred  by  divorce,  459. 
Deed  from  him  and  her  to  their  children  may  be  reformed    after 

a  divorce,  459,  460. 
Deed  of  her  land  to  a  stranger  may  be  set  aside  by  her  after  a 

divorce,  459,  460. 
Dower,  is  barred  by  a  divorce,  459. 

Homestead,  not  considered  in  divorce,  rights  of  wife  are  barred,  461. 
New  evidence  does  not  warrant  a  new  suit  for  a  divorce,  291. 
Partition  of  common  property,  if    not  had,   may  be  made   after  a 
divorce,  461. 
Double  covenants,  breaches  of,  give  different  causes,  273. 
Double  rent,  covenant  for,  gives  but  one  cause,  274. 
Dower,  divorce  bars,  459. 

Dower,  legal  and  equitable  estates,  in,  two  causes,  396. 
Dower,  permanent  alimony  bars,  396. 

Dowress  and  heir,  claims  of  one  person  as,  constitute  different  causes,  2S0. 
Ejectment  in  India  based  on  one  title,  a  defeat  is  no  bar  to  a  new  action 

on  another  title,  213,  214. 
Ejectment  in  India,  recovery  in,  is  no  bar  to  suit  for  prior  mesne  profits, 
'  277. 

Ejectment,  suit  to  enjoin  must  include  all  causes,  310. 
Ejectment,  what  is  a  splitting  in,  274-276. 
Equities  different,  cause  may  be  split,  although  relief  the  same,  893,  895, 

896. 
Estoppel  against  raising  the  question  of  splitting,  503. 
Evidence,  new,  or  newly  discovered  gives  no  right  to  bring  a  new  suit, 

290. 
Exceptions  to  rule,  what  does  or  does  not  constitute,  206-209. 
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Excusable  neglect,  what  is  or  is  not  an  exception  to  rule,  206-209,  222,  223. 
Executor,  suit  to  settle  his  accounts,  is  no  bar  to  suit  to  remove  him,  292. 
Executor's  final  report,  exceptions  to,  must  include  all  causes,  293. 
Express  and  implied  covenants  in  same  instrument  make  but  one  cause 

of  action,  292,  293. 
False  imprisonment,  malicious  prosecution,  may  both  be  based  on  same 

act,  321. 
Fee-bill,  motion  to  quash,  must  include  all  matters,  475. 
Fiduciary  claims  and  personal  claims,  when  make  but  one  cause,  292. 
Final  report  of  executor,  exceptions  to,  must  include  all  causes,  293. 
Fire,  all  damages  from  one  setting,  make  but  one  cause,  389,  390. 
Forcible    entry   and  damages    for  detainer,    constitute   two   causes   in 

Illinois,  294. 
Foreclosure — See  pages  1379,  1380. 

Constructive  service,  forclosure  on,  is  no  bar  to  a  suit  on  the  debt 

secured,  297,  298. 
Life  estate,  foreclosure  on,  bars  a  suit  to  foreclose  on  fee,  295. 
Notes  not  due,  give  different  causes  of  action,  295. 
Personal  claim  against  heirs  not  barred  by  foreclosure,  295. 
Personal  claim  on  note,  not  barred  by  foreclosure,  296. 
Personal  claim  on  oral  promise,  is  barred  by  foreclosure,  298. 
Personal  claim  in  tax  proceedings,  when  not  barred,  299. 
Personal  judgment  omitted,  bars  a  new  suit  for,  when,  327,  328. 
States,  land  in  different,  a  suit  can  be  maintained  in  each,  295. 
Wife's  separate  estate  may  be  proceeded  against  for  balance  after 
foreclosure,  300. 
Fraud  in  procuring  a  deed  from  a  trustee,  gives  the  beneficiaries  but  one 

cause  of  action,  249. 
Fraud  in  procuring  a  mortgage  and  in  its  statutory  foreclosure  without  pro- 
ceedings in  court,  give  the  mortgagor  two  causes  of  action,  247. 
Fraud,  new  evidence  gives  no  right  to  maintain  new  suit  for,  291. 
Fraud,  part  of  damages  recovered  from  principal  bars  suit  against  agent 

for  balance,  387. 
Fraud,  usury,  both  in  mortgage,  create  but  one  cause  of  action,  248. 
Fraud,  what  is  or  is  not  an  exception  to  the  rule,  206-209. 
Fraudulent  conveyance,  each  conveyance  constitutes  a  separate  cause  of 

action  in  favor  of  a  creditor,  301. 
Fraudulent  conveyance,  suit  to  cancel  must  include  all  causes,  300,  301. 
Fraudulent  conveyance,   suit  to  cancel,  is  no  bar  to  suit  to  reach  pro- 
ceeds of  other  lots  sold,  301. 
Furnishing  men,  surety  for,  is  liable  to  one  suit  only,  303. 
Furnishing  security  for  rent,  contract  for,  is  entire,  303. 
Garnishee,  fraud  of,  can  not  be  tried  in  garnishment  suit,  303. 
Guaranty  to  lease  and  lease  on  same  paper,  make  two  causes,  372. 
Goods  sold,  part  delivered,  recovery  for,  bars  a  suit  to  recover  damages 
for  those  not  accepted,  303,  304. 
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Goods  received  and  not  paid  for,  and  the  refusal  to  receive  the  remainder 

according  to  contract,  constitute  but  one  cause  of  action,  242,  243. 
Husband  and  wife — See  Divorce,  supra,  page  1461.     See  page  1386. 

Divorce,  absolute  denied,  bars  new  suit  for  limited  divorce  on  same 

grounds,  304,  305. 
Divorce,  adultery,  for,  must  set  up  all  adulteries,  305,  306. 
Divorce,  all  causes  for,  must  be  included,  306,  307.     Contra,  307. 
Divorce,  property  rights,  all  settled  by,  307. 
Enticing  away  and  debauching  wife,  constitute  two  causes,  307. 
Injury  to  both  by  same  act,  gives  him  two  causes  of  action,  307. 
Injury  to  wife,  a  recovery  by  husband  and  wife,  bars  a  recovery  by 
him,  308,  309. 
Ignorance  of  claim,  is  an  excuse  for  splitting,  in  India,  222,  223. 
Improvements  by  defendant  in  ejectment,  presentation  of  a  part,  bars  a 

suit  for  remainder,  309. 
India,  doctrine  of  splitting  causes  depends  on  Explanation  2  of  statutes, 

10,  15,  210-216,  219,  220. 
Indian  code  as  to  splitting  causes,  219,  220. 

Individual  claim  and  partnership  claim  constitute  two  causes,  309. 
Individual  debt  and  assumed  debt  make  two  causes,  309. 
Injunction,  all  causes  must  be  included  in  suit  for,  310-313. 
In  rem,  judgment  of,  is  no  bar  to  a  personal  suit,  314. 
Installments — See  page  1389. 

All  that  are  due,  constitute  but  a  single  cause,  317-319. 

Building  delayed,  separate  causes,  when,  314,  315. 

Interest,  recovery  of,  will  not  bar  a  suit  for  principal,  although  then 

due,  315. 
Part  of  installment  recovered,  bars  a  suit  for  remainder,  315. 
Rent,  must  all  installments  due  be  included?  315,  316. 
Subscription,  must  all  installments  due  be  included?  316. 
Weekly  payments,  make  separate  causes,  316. 
Interest,  simple  recovered  from  loaning  agent,  bars  a  suit  against  him  for 

compound,  319,  320. 
Intervener,  must  include  all  his  titles,  320. 
Joint  suit,  defeated,  bars  a  several  suit,  if  plaintiff  could  have  recovered 

severally  in  the  first  suit,  320. 
Judgment  and  costs  paid,  after  a  reversal,  constitute  but  one  cause  of  ac- 
tion for  recovery,  320,  321. 
Justice  of  the  peace  in  Illinois,  by  statute,  all  demands  within  his  juris- 
diction must  be  joined,  321. 
Jurisdiction  wanting  over  part  of  a  claim,  is  an  excuse  for  splitting,  in 

India,  223-225. 
Lands  and  goods  taken  by  same  act,  give  two  causes,  280. 
Lease  and  guaranty,  make  two  causes,  372. 
Libelous  pamphlet  constitutes  but  one  cause  of  action,  373. 
Life  estate,  foreclosure  on,  bars  a  suit  to  foreclose  on  fee,.  295. 
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Maintenance,  suit  to  recover,  bars  suit  to  charge  it  upon  property,  289, 

290. 
Malicious  prosecution  of  an  attachment,  a  recovery  for,  bars  an  action  on 

the  bond,  321. 
Malicious  prosecution,  recovery  for,  bars  slander  for  same  accusation, 

321,  322. 
Manager  of  property  of  joint  Hindu  family,  is  only  liable  to  one  suit  for 

failure  to  account,  343. 
Marriage,  new  evidence  to  prove,  does  not  warrant  new  suit,  291. 
Mesne  profits,  can  not  be  divided,  276,  277. 

Mesne  profits  in  India,  recovery  of,  is  no  bar  to  ejectment,  277,  278. 
Mesne  profits,  recovery  of,  for  one  year,  bars  a  suit  for  previous  years,  316, 
Mistake  of  fact,  what  is  or  is  not  an  exception  to  the  rule,  206-209. 
Mistake  of  law,  cause  split  by,  is  barred,  210. 

Mortgage  and  gift,  separate  suit  can  be  maintained  to  cancel  each,  301. 
Mortgage  and  a  personal  agreement  contained  in  the  mortgage  to  pay  the 

debt  constitute  but  one  cause,  296,  297. 
Mortgage  covenants,  what  do  not  give  several  causes,  240,  241. 
Mortgagor's  equity  of  redemption,  purchaser  of,  who  sues  to  recover  it, 

must  include  all  he  owns,  241. 
Motion  to  quash  fee-bill  must  include  all  matters,  475.    See  page  1314. 
Negligence  causing  overflows  gives  successive  causes  of  action,  393-395. 
Negligent  act  kills  several  persons,  the  damages  for  which  go  to  the  same 

persons,  there  are  several  causes  of  action,  323. 
Negligent  act  of  sheriff  may  give  each  execution  creditor  a  cause  of 

action,  323,  324. 
Negligent  act,  suit  for,  must  describe  it  correctly,  322. 
Negligent  destruction  of  cotton,  toll  first  taken,  but  one  cause,  325. 
Negligent  injuries  to   personal  property,   what  makes   several   causes, 

325,  326. 
Note  and  mortgage  securing  it  constitute  two  causes  of  action,  296. 
Note  and  mortgage  sued  upon,  ignoring  one  in  judgment  bars  it,  326,  327. 
Note,  pledged  separately  to  two  persons,  they  can  not  sue  the   maker 

separately,  326. 
Note,  suit  on,  and  for  work  and  labor,  is  no  bar  to  a  suit  for  money 

loaned,  326. 
Notes,  several,  make  several  causes,  326. 

Nuisance,  all  damages  for,  to  time  of  trial,  constitute  but  one  cause,  328. 
Nuisance,  prospective  damages  for,  are  not  recoverable,  328. 
Offer  to  confess  judgment,  can  not  be  accepted  and  a  new  suit  brought, 

328. 
Offer  to  convey  made  in  a  suit,  can  not  be  accepted  in  a  new  suit,  329. 
Officer,  suit  to  remove  in  India  because  his  appointment  was  defective,  de- 
feated, is  no  bar  to  a  new  suit  to  remove  because  he  was  not  personally 

qualified,  212. 
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Official  bond,  all  damages  accrued  upon  make  but  one  cause  of  action, 

330. 
Option  of  creditor  to  declare  debt  all  due,  does  not  create  one  cause  out 

of  several,  330. 
Oral  promise  to  pay,  suit  upon,  defeated,  is  no  bar  to  a  suit  upon  a  writ- 
ten promise,  211. 
Order  for  money,  when  severable,  330,  331. 
Ousters,  different,  constitute  different  causes,  278-280. 
Ousters,  different,  do  not  give  different  causes  of  action,  if  they  are  all 

made  under  one  claim  of  title,  280,  281. 
Overflows,  successive,  give  successive  causes  of  action,  when,  393-395. 
Partial  recovery,  333-342— See  Silence,  page  1457. 
Bars  a  new  suit  for  residue,  333-342. 
India,  in,  governed  by  "Explanation  3,"  337-342. 
Principle  involved  in  this  matter,  333. 
Rent  ignored  in  suit  for  land,  is  barred,  358,  359. 
Sureties  on  replevin  bond,  ignored,  are  released,  381,  382. 
Way,  right  of  ignored,  bars  a  new  suit,  395. 

Partition — See  page  1421. 

Advancement  set  up  in,  its  denial  bars  a  new  suit  to  establish  it  on  a 

special  agreement,  342. 
All  rights  and  titles  must  be  included  in,  342,  343. 
India,  based  on  one  title,  defeated,  is  no  bar  to  a  new  suit  on  another 

title,  214,  215. 
India,  mortgaged  property  may  be  omitted  from,  343. 
Rule  as  to  splitting  causes  does  not  apply  to  partition,  342. 
Title  acquired  pending  suit,  must  be  set  up,  487,  488. 
Partners,  slander  of,  may  give  cause  of  action   to   them,  and  to  each 

member,  373. 
Partnership  agreement  for  dissolution,  what  will  authorize  several  suits, 

344-346. 
Pauper  wrongfully  brought  into  a  town,  all  damages,  present  and  pros- 
pective, constitute  but  one  cause  of  action,  347. 
Payment,  agreement  to  make,  what  will  give  several  causes  of  action, 

347. 
Payment  in  advance,  and  total  failure  to  perform,  give  but  one- cause  of 

action,  347. 
Penalty  and  breach  of  contract,  if  same  act  makes  party  liable  for  each, 

two  suits  will  lie,  348. 
Penalty  for  not  paying  dividend,  when  but  one  cause  of  action,  348. 
Penalty  recovered  from  railway  for  ejection,  no  bar  to  suit  for  damages, 

348. 
Penalty  recovered  from  tenant  holding  over,  bars  suit  for  damages,  349. 
Penalty  that  any  person  may  sue  for,  a  defeat  of  one,  bars  all  others,  348. 
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Pending  suit,  349,  350. 

Accounting,  moneys  received  pending  a  suit  for,  if  not  considered 

are  not  barred,  350. 
Damages  accruing  during,  must  be  included,  349. 
Foreclosure,  suit  pending,  if  defendant  purchases  at  a  tax-sale,  he 

must  set  it  up,  349. 
Mesne  profits  accruing,  must  be  recovered,  349. 

Redemption  suit,  must  include  rents  and  waste  to  time  of  decree,  350. 
Specific  performance  suit,  must  include  waste  to  time  of  decree,  350. 
Return  of  goods  to  defendant  in  replevin  pending  suit,  must  be  used 

to  prevent  judgment  for  value,  494,  495. 
Tenant  in  common,  suit  by,  to  recover  his  share,  rents  accruing  con- 
stitute a  part  of  his  cause,  350. 
Trust  matter,  when  an  exception,  350. 
"Per  day,"  a  hiring  at  so  much  per  day,  does  not  create  a  cause  of  action 

each  day,  348. 
Permanent  injury,  all  damages  make  but  one  cause,  265-272. 
Purchaser  at  void  sheriff's  sale,  has  two  causes  of  action,  when,  246. 
Quieting  title,  partial  recover}'  in,  is  a  bar  as  to  remainder,  336. 
Quieting  title  and  contract  to  release  claim  of  title  constitute  two  causes, 

357. 
Quieting  title  and  damages  on  sequestration  bond  are  two  causes,  371. 
Railway  crossing  and  fences,  failure  to  make,  when  but  one  cause,  352. 
Real  and  personal  property  taken  by  same  act,  give  different  causes,  280. 
Recognizance,  new  evidence  to  prove,  does  not  warrant  new  suit,  291. 
Reconveyance,  suit  for,  must  include  all  causes,  353-355. 

Redemption,  355-359.     See  page  1447. 

Breach  of  contract  makes  a  separate  cause  that  need  not  be  included 

in  a  suit  to  redeem,  355,  356. 
Damages  must  be  included  in  a  suit  to  redeem,  356-358. 
Mortgagee,  redemption  suit  against,  the  decree  bars  the  new  suit  for 

the  surplus,  241. 
Right  to  contribution,  and  redemption  constitute  two  causes.  356. 
Reformation  of  deed  of  husband's  lands  on  behalf  of  wife,  may  be  had 

after  a  divorce,  459,  460. 
Relief,  grounds  of  different,  causes  are  different,  244,  245. 

Rent,  358,  359.     See  page  1449. 

Advance,  payable  monthly,  in,  gives  successive  causes  of  action,  359. 

Attorney's  fees  and  rent,  constitute  two  causes,  359. 

Enhanced  rent,  and  rent  constitute  two  causes,  2S3,  284. 

Ignored  in  suit  for  land,  is  barred,  358,  359. 

Installments  due,  must  all  be  included  in  one  suit  ?     315,  316. 

Money,  recovery  in  wrong  kind  of,  bars  suit  for  difference  in  value, 

219. 
Rescission,  suit  for,  must  include  claim  for  rent,  361. 
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Replevin,  359-361.     See  page  1450. 

Damages  for  detention,  and  right  of  recovery,  make  but  one  cause, 
359-369. 

Bonds,  replevin  for,  interest  collected  before  conversion,  make  two 
causes,  360. 

Return  not  awarded,  effect  of,  upon  title,  360,  361. 

Return  not  demanded  in  New  York,  effect  of,  361. 

Sureties  on  bond,  ignored,  are  released,  381,  382. 
Reply,  divided,  bars  omitted  matters,  216. 
Rescission,  suit  for,  must  include  claim  for  rents,  361. 
Reservation  in  decree  of  right  to  bring  new  suit,  effect  of,  361-364. 
Right  of  property  and  damages  are  two  causes,  364. 
Royalties  for  use  of  patent  constitute  several  causes,  when,  346. 
Salary — See  Services,  infra. 
Sequestration  bond,  damages  on  and  determination  of  title,  are  two 

causes,  371. 
Services,  364-370.    See  page  1455. 

All  due  make  but  one  cause  of  action,  364,  365. 

Chattel,  services  of,  and  its  value  if  converted,  make  but  one  cause 
of  action,  262. 

Installments  due  must  all  be  included,  365. 

Supplies  and  services  constitute  two  causes,  370. 

"Wrongful  discharge  and  recovery  of  damages,  effect  of,  366,  367. 

Wrongful  discharge   and   subsequent  recovery  of  wages,  effect  of, 
368-370. 
Several  obligations  for  same  debt  constitute  several  causes  of  action,  371. 
Several  persons  damaged  by  one  breach  of  warranty,  makes  several  causw 

of  action,  372,  373. 
Sheriff's  bond,  recovery  on,  is  no  bar  to  a  suit  against  sheriff,  330. 
Sheriff's  deed,  suit  to  cancel,  must  include  all  causes,  249. 
Slander,  different  times  of  uttering  constitute  different  causes,  373. 
Slander,  partners  recovering  for,  is  no  bar  to  a  suit  by  a  member,  373. 
Special  deposit  and  wages  due,  are  two  causes,  365. 
Specific  performance,  373,  374.     See  page  1458. 

All  causes  for,  must  be  included  in,  373. 

Damages  for  part  conveyed  away,  must  be  included,  373. 

Damages  suffered  must  all  be  included  in,  283. 

Securities  held  for,  are  not  barred,  374. 
Subsequently-acquired  rights  and  titles,  374-381. 

Alimony  may  be  changed  on  new  matters,  374. 

Custody  of  children,  may  be  changed  on  new  matters,  374,  375. 

Divorce,  cross-bill,  libelous  charge  in,  may  give  cause  for  divorce,  375. 

Divorce,  new  matters  create  new  causes  of  action,  374. 

Ejectment,  new  title,  gives  a  new  cause  of  action,  376. 

Ejectment  on  land  certificate  defeated,  bars  a  new  suit  on  a  deed,  376. 

Equitable  rights  in  land,  376,  377. 
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SPLITTING  CIVIL  CAUSES—  Continued. 

Subsequently-acquired  rights  and  titles — Continued. 

Failure  of  consideration  of  judgment,  removes  the  bar,  377,  378. 

Homestead,  payment  for,  creates  a  new  right  in  widow,  380. 

Income  of  fund,  new  matters  arising  give  new  causes,  378,  379. 

New  promise  after  cause  is  defeated,  gives  a  new  cause,  380. 

Partition,  new  titles  do  not  create  new  causes  of  action,  379. 

Patent  for  invention,  new  matters  give  new  causes  of  action,  380. 

Payment  for  homestead,  creates  a  new  right  in  widow,  380. 

Pending  suit — See  supra,  page  1466. 

Promise,  new,  after  judgment,  gives  a  cause  of  action,  380. 

Railroad,  new  matters  give  new  causes  of  action  against,  380. 

Ratification  of  act  of  ostensible  agent  gives  a  new  cause,  381. 

Reassignment,  gives  a  new  cause,  when,  381. 

Support  of  wife,  may  be  changed  on  new  matters,  374. 
Sureties  on  replevin  bond  ignored,  released  when,  381,  382. 
Surplus  in  hands  of  mortgagee,  suit  for,  is  barred  by  decree  in  redemp- 
tion suit,  241. 
Taking  and  detention  of  chattels  give  but  one  cause,  271. 
Taxes,  a  recovery  of,  bars  a  suit  for  an  alleged  balance,  382. 
Test  in  contract  is,  is  the  consideration  entire?  205. 
Title  to  land,  382,  383.     See  infra,  page  1476. 

All  titles  must  be  included  in  suit  to  determine,  382. 

Pending  suit,  title  thus  acquired  in  India,  must  be  set  up,  or  it  will 
be  barred,  217. 

Pre-emption  claim  of  reversioner  in  respect  to  land  sold  by  widow, 
defeated,  does  not  bar  a  suit  to  recover  it  because  the  sale  did  not 
bind  him,  212. 

Trees  growing  on  the   land,  title  to,  do  not  constitute  a  different 
cause,  281,  282. 
Tort,  and  contract  broken,  two  causes,  when,  383-387. 
Tort  to  goods,  all  damages  done  by  one,  make  but  one  cause  of  action, 

387,  388. 
Tort  to  goods,  what  constitutes  a  distinct,  387,  388. 

Trespass  to  goods,  all  taken  at  one  time  constitute  but  one  cause,  387,  388. 
Trespass  to  goods,  what  constitutes  a  distinct,  3S7,  388. 
Trespass  upon  land,  388-390. 

All  damages  done  at  one  time,  make  but  one  cause,  388,  389. 

Conversion  of  goods  during  a  trespass  upon  land  and  the  trespass, 
constitute  but  one  cause  of  action,  390. 

Waste,  constitutes  a  different  cause,  390. 

What  makes  a  divisible  cause,  206. 
Trover,  partial  recovery  of  damages  in,  is  a  bar,  337. 
Trustee's  bond,  different  breaches  of,  give  different  causes,  391,  392. 
Usury,  decree  fixing  amount  of,  is  a  bar,  392. 
Yerdict  directed  for  defendant  on  all  the  evidence  liars  a  new  suit,  292. 
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SPLITTING  CIVIL  CAUSES—  Continued. 
Wages — See  Services,  supra,  page  1467. 
Wages  due  and  special  deposit  are  two  causes,  365. 
Warranty  of  title,  recovery  on,  bars  a  new  suit,  when,  392. 
Waste  and  trespass  upon  land  are  two  causes,  390. 
Water-rights    injured  and   land  overflowed  are    one   cause  of    action, 

392-395. 
Water-supply  contract,  total  breach  of,  gives  but  one  cause,  393. 
Widow's  right  for  injury  to  husband  and  his  right  are  two  causes,  397. 
Will,  suit  to   cancel  defeated,  when  no  bar  to   a  contest  of  its  execu- 
tion, 250. 
Wrongs  and  contracts  constitute  two  causes,  383-387. 

SPLITTING  CRIMINAL  CAUSES— See  headings,  pages  1206,  1207. 
Abortion  and  murder,  different  crimes,  1207. 
Abandonment,  one  prosecution  of,  bars  all  others,  1207. 
Adultery— Lascivious  cohabitation,  different  crimes,  1207-1209. 
Assault,  1210-1212.     See  page  1343. 

Breach  of  the  peace  and  assault,  when  but  one  crime,  1210. 
Deadly  weapon  displayed  and  assault,  when  two  offenses,  1210,  1211. 
Disturbing  religious  meeting  and  assault,  when  two  offenses,  1211. 
Robbery,  attempt  at,  and  assault,  when  two  offenses,  1211,  1212. 
Assault  and  battery — Kidnaping,  two  offenses,  1211. 
Assault  and  battery,  one  stroke,  when  two  crimes,  1209. 
Affray — Assault  and  battery,  when  two  offenses,  1209. 
Affray,  conviction  of,  bars  assault  and  battery,  when,  1214. 
Attempts  to  pass  forged  instrument  on  different  persons,  at  different  times, 

constitute  different  offenses,  1224. 
Burglary — Larceny  at  same  time,  are  they  two  offenses?  1212,  1213. 
Concealing  birth — Murder,  two  crimes  in  North  Carolina,  1213. 
Contempt  of  witness,  refusing  to  be  sworn  on  next  day,  is  a  second 

offense,  1213. 
Counterfeit  plates,  all  possessed  at  one  time  constitute  but  one  crime, 

1213. 
Deadly  weapon  concealed— Drawing,  two  offenses,  1213,  1214. 
Deadly  weapon  displayed — Assault,  when  two  crimes,  1210,  1211. 
Degree  of  crime,  1214-1222. 

Higher  prosecuted,  an  acquittal  bars  a  prosecution  of  lower,  if  the 

law  authorized  a  conviction  of  the  lower  in  the  first  case,  1214, 1215. 

Lower,  conviction  of,  on  prosecution  for  higher,  bars  prosecution  of 

higher  on  new  trial— Common-law  question,  1215,  1216. 
Lower,  conviction  of,  on  prosecution  for  higher,  bars  prosecution  of 

higher  on  new  trial— Statutory  question,  1216,  1217. 
Lower  prosecuted  in  inferior  court,  subsequent  prosecution  of  higher 

in  superior  court,  1221,  1222. 
Lower  prosecuted,  subsequent  prosecution  of  higher  is  barred,  1218- 
1221. 
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SPLITTING  CRIMINAL  CAUSES— Continued. 

Disorderly  house,  keeping,  is  a  continuous  offense,  1223. 

Disorderly  house — Sunday  law  violated  by  same  act,  two  offenses,  1223. 

Distiller's  tax  unpaid — Still  in  dwelling-house,  two  offenses,  1223. 

Disturbing  religious  meeting — Assault,  when  two  crimes,  1211. 

Embezzlement — False  pretense,  same  act  constitutes  both,  when,  1223. 

False  pretense — Uttering  forged  paper,  when  but  one  crime,  1240. 

Faro  table,  keeping,  is  a  continuous  offense,  1223. 

Forged  instrument,  attempts  to  pass  on  different  persons  at  different 

times,  constitute  different  offenses,  1224. 
Forgery — False  pretense,  when  two  offenses,  1223,  1224. 
Fornication,  prosecution  for,  when  no  bar  to  rape,  1224. 
Gaming — Keeping  gaming  table,  when  same  act  constitutes  both  offenses, 

1224. 
Gaming— Prior  offense  of,  when  not  barred  in  Mississippi,  1224. 
Gaming  house,  keeping,  is  one  continuous  offense,  1224. 
Highway  obstructed,  acquittal  bars  those  offenses  only,  which  the  state 

attempted  to  prove,  1224. 
House  of  ill  fame,  keeping,  is  one  continuous  offense,  1224,  1225. 
Inferior  court,  prosecution  of  case  in,  how  affects  superior  court,  1221, 

1222. 
Intoxicating  liql'ors,  1225-1228. 

Common  seller — Keeping  a  tippling  shop,  one  act  constitutes  both, 

1225. 
Common  seller — Single  sale,  same  act  constitutes  both,  1225. 
Continuing  offense,  selling  of,  is  not,  1226. 
Keeping  place  for  sale — Keeping  place  of  that  repute,  acquittal  of 

former  is  no  bar  to  prosecution  for  latter,  1228. 
Keeping  with  intent  to  sell — Keeping  building  with  that  intent,  does 

same  act  constitute  both  offenses?     1227. 
Prior  offense  not  barred  by  prosecution  for  subsequent  one,  1226, 

1227. 
Same  sale  may  constitute  several  different  crimes,  1226,  1228. 
Sunday  selling,  will  that  act  constitute  different  crimes  ?  1228. 
Intoxication — Disturbing  religious  meeting,  both  offenses  may  be  com- 
mitted at  same  time,  1228,  1229. 
Jail  delivery  of  two  persons  at  one  time  is  but  one  offense,  1229,  1230. 
Kidnaping — Assault  and  battery,  two  offenses,  1211. 
Larceny,  1212,  1213.     See  pages  1407,  1408. 

Burglary  at  same  time,  are  they  two  offenses  ?  1212,  1213. 

Different  articles  taken  from  one  person  at  one  time,  but  one  offense, 

1230. 
False  pretense,  when  not  barred  by  acquittal  of  larceny,  1230. 
Swindling,  when  not  barred  by  acquittal  of  larceny,  1231. 
Libel — Different  defamatory  statements  in  one  article  constitute  but  one 

offense,  1231. 
Murder — Abortion,  different  crimes,  1207. 
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SPLITTING  CRIMINAL  CAUSES—  Continued. 

Murder — Concealing  birth,  two  crimes  in  N.  C,  1213. 

New  trial  granted,  what  issues  can  be  retried,  1215-1217. 

New  trial — Partial  conviction,  new  trial  must  proceed  upon  charges  sus- 
tained on  first  trial,  1232,  1233. 

Nuisance,  continuous,'  what  is  and  what  is  not,  1231,  1232. 

Partial  conviction — New  trial  must  proceed  upon  charges  sustained  on 
first  trial,  1232,  1233. 

Partner,  acquittal  of,  no  bar  to  prosecution  of  copartner,  1233. 

Persons — Several  injured  in  person  in  the  same  melee  or  transaction, 
constitute  several  offenses,  1236-1238. 

Persons — Several  injured  in  person  or  property  by  same  act,  are  there 
several  offenses?  1233-1236. 

Persons — Two  necessary  to  commit  an  offense,  does  the  acquittal  of  one 
bar  a  prosecution  of  the  other?  1238,  1239. 

Principle  involved  in  this  matter,  1207. 

Prior  felony,  prosecution  for,  is  not  barred  by  conviction  of  later,  1231. 

Placing — Betting,  conviction  of,  bars  prosecution  of  former,  1239. 

Robbery — Assault,  when  two  crimes,  1211,  1212. 

Several  persons  injured — See  Persons,  supra. 

Slave,  trading  with,  may  constitute  several  offenses,  1239. 

Streets,  several  out  of  repair,  constitutes  but  one  offense,  1240. 

Swindling — Larceny,  acquittal  of,  no  bar  to  former,  1231. 

Uttering  forged  paper — False  pretense,  when  but  one  crime,  1240. 

SPLITTING  REMEDIES, 

Indian  code  does  not  allow,  220. 

STARE  DECISIS, 

Bes  judicata,  or  stare  decisis,  which  was  involved  ?     1307. 

STATE— UNITED  STATES, 

Both  may  punish  for  the  same  criminal  act,  959. 

STATE  COURT, 

Judgment  of,  conclusive  in  federal  court,  86. 

Judgment  of,  estoppel  in  federal  court,  when,  509. 

Judgment  of,  further  prosecution  in  federal  court,  of  prior  case,  is  barred 

by,  89. 
Judgment  of,  further  prosecution  in  other  state  of  prior  case,  is  barred 

by,  88. 

STATUTE, 

Limitations,  bar  of,  decided  on  motion  to  issue  an  attachment,  is  res  judi- 
cata, 105-107. 
Misconstrued  in  regard  to  railway  crossing,  is  a  bar,  138. 
Unconstitutional,  suit  based  upon,  is  a  bar,  141. 

STEALING— See  Larceny,  pages  1407,  1409. 
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STIPULATION, 

Judgment  upon,  is  res  judicata,  145-147 

STOCK, 

Corporation,  stock  in,  -when  decree  settling  title  to,  is  res  judicata,  792- 
795. 

STOCKHOLDERS, 

Corporation — What  is  the  privity  between  ?     995-998. 

Decree  obtained  by,  against  the  corporation  and  the  county  enjoining  the 

collection  of  a  tax,  is  binding  between  the  defendants  also,  583. 
Stockholder,  what  is  the  privity  between?  998. 

STRANGER— See  Privies,  pages  1428-1444. 

Denned — Is  one  who  has  an  interest  in  the  subject-matter  at  the  time 
judicial  proceedings  concerning  it  are  commenced,  and  who  is  neither 
a  party  nor  represented  by  one,  911. 
Judgment  is  void  as  to  his  prior  rights  in  the  subject-matter,  3,  911,  912. 
Judgment  is  evidence  against  a  stranger,  to   prove  the   following 
matters: 
Chain  of  title,  link  in,  915-921. 
Collateral  fact,  912,  960. 

Conviction  of  principal,  in  trial  of  accessory,  918. 
Debtor  and  creditor,  relation  of,  913-915. 
Debtor  and  creditor,  against  fraudulent  grantee,  921,  922. 
Estoppel  in  pais,  915. 
Existence  of  judgment  itself,  915. 
Hearsay,  all  matters  provable  by,  925. 

Larceny  of  goods,  in  a  prosecution  for  receiving  stolen  goods,  918. 
Link  in  chain  of  title,  915-921. 
Prescriptive  rights,  924. 
Relations  of  strangers  to  a  party,  916-921. 
Reputation,  all  matters  provable  by,  924. 

Theft  of  goods,  in  a  prosecution  for  receiving  stolen  goods,  918. 
Title,  link  in  chain  of,  915-921. 
Transfer  of  title  of  stranger  to  party,  916-921. 
Judgment  is  no  evidence  against  a  stranger  of  the  following  mat- 
ters: 

Administrator,  judgment  against,  no  evidence  of  debt  in  suit  against 

fraudulent  grantee,  923,  924.. 
Agency  or  no  agency,  1131. 
Death,  letters  of  administration  issued  in  one  state  are  no  evidence 

of,  in  another,  918. 
Death,  probate  of  will  is  no  evidence  of,  in  suit  for  dower,  918. 
Fact  alleged  in  the  pleading,  as  that  a  person  was  the  oldest  son, 

919  and  n.  2. 
Partners  or  no  partners,  924, 
Truth  of  cause  of  action,  919,  n.  2. 
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STRANGER—  Continued. 

Record  may  be  contradicted  by  stranger, 

Crime,  A  may  show  that  B  is  guilty  of  a  crime  although  he  has  been 
acquitted,  912. 

STREET, 

Existence  of,  contested  in  suit  for  violation  of  city  ordinance,  is  con- 
cluded, 795. 

Existence  of,  contested  in  trespass,  is  concluded  795. 

Repairs,  liability  of  abutting  land  for,  determined  by  a  magistrate,  is  not 
res  judicata,  70,  71. 

Several  out  of  repair  constitute  but  one  offense,  1240. 

Use  and  visibility  of,  determined  in  suit  to  enjoin  its  obstruction,  is  im- 
material, 564,  565. 

SUBJECT-MATTER, 

Different,  issue  decided,  is  conclusive,  513-517. 

Different  or  same,  distinction  between  estoppels  as  to,  524. 

SUBSEQUENT  JUDGMENT, 

Controls  all  prior  judgments,  91. 

SUBSEQUENT  MATTERS— See  Splitting  ;  subtitle,  Subsequently-acquired 
rights,  pages  1467,  1468. 

SUBSEQUENT  PURCHASERS, 

Privies  to  their  vendors,  1188-1190. 

SUBSTITUTED  CONTRACT, 

What  adjudicates  its  non-existence,  795. 

SUBSTITUTED  PLAINTIFF, 

Defeat  of,  does  not  bar  a  suit  by  him  on  a  title  previously  held,  381. 

SUMMARY  PROCEEDINGS— See  Defenses  omitted,  page  1364. 

Landlord,  by,  for  possession,  defeated  on  merits,  is  a  bar  to  another, 

summary  proceeding,  115,  116. 
Rent,  question  concerning,  decided  in,  is  res  judicata,  782. 

SUMMONS, 

Restored  on  motion,  is  res  judicata,  104. 

SUNDAY  SALE  OF  LIQUOR, 

May  it  constitute  several  offenses?  1228. 

SUPERIOR  RIGHTS. 

Foreclosure  affects,  how,  481-483. 
93 
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SUPERSEDEAS  QUASHED, 

No  presumption  that  merits  were  decided,  795. 

SUPPLEMENTARY  TO  EXECUTION, 

Issue  decided  in  proceedings  for  execution  against  the  body,  is  concluded 
in  proceedings  supplementary  to  execution,  706. 

SUPPORT — See  Sureties  on  bonds,  page  1443. 

Grantor,  of,  deed  concerning  erroneously  construed,  is  a  bar,  189. 
Wife,  of,  may  be  changed  on  new  matter,  374. 

Wife's  suit  for  support  defeated  because  she  was  not  "without  fault," 
does  not  determine  that  she  was  guilty  of  desertion,  716-720. 

SURETIES, 

Bonds  given  in  judicial  proceedings,  on — See  Privies,  page  1442. 
Bonds  given  in  private  matters,  on — See  Privies,  pages  1442,  1443. 
Official  bonds,  on — See  Privies,  page  1443. 

SURETYSHIP, 

Judgment  does  not  settle  as  between  defendants,  597-599. 
Law  and  equity,  adjudicated  in,  699,  700. 

SURGEON'S  SERVICES, 

Malpractice,  does  a  recovery  for,  bar  a  suit  by  the  surgeon  for  the  serv- 
ice? 423-425. 

SURVEY, 

Correction  of,  adjudicated  at  law  and  in  equity,  700. 

SURVIVING  PARTNER, 

Sued  individually,  a  judgment  in  his  favor  bars  a  suit  against  him  as  sur- 
vivor, 795. 

SWAMP  LAND, 

Existence  of,  determined  in  ejectment,  is  res  judicata,  795. 

SWINDLING, 

Larceny,  acquittal  of,  is  no  bar  to  a  prosecution  for  swindling,  1231. 

T 

TAKING  AND  DETENTION, 

Chattels,  of,  give  but  one  cause  of  action,  271. 

TAXABILITY, 

Bequest,  of  a,  adjudicated  by  the  surrogate,  is  res  judicata,  796. 

TAX-DEED, 

Validity  of,  adjudicated  for  one  purpose,  is  settled  for  all,  796,  797. 
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TAX-DEEDS  TO  DIFFERENT  LOTS, 

Adjudication  on  one,  does  not  conclude  another,  798,  799. 

TAXES, 

Recovery  for,  bars  a  suit  for  a  balance,  382. 

TAXES  FOR  ONE  YEAR, 

Adjudicated,  is  not  res  judicata  as  to  those  of  another  year,  797,  798. 

TAX  PROCEEDINGS  IN  LOUISIANA, 
Title  to  land  is  not  involved  in,809. 

TAX  VALUATION, 

Adjudicated,  is  res  judicata  until  there  is  a  change  in  values,  799. 

TECHNICAL  AND  SUBSTANTIAL  DEFENSES, 

Both  pleaded,  a  judgment  for  defendant  is  no  bar  to  a  new  suit,  748. 

TENANCY— See  Tenant. 

Declare  deed  a  mortgage,  tenancy  determined  in  such  a  suit,  is  im- 
material, 564,  565. 

Justice  of  the  peace,  his  determination  as  to  the  fact  of  tenancy,  is  con- 
clusive, 631. 

Reconveyance  suit,  question  of  tenancy  in,  is  immaterial,  43. 

Time  of,  adjudicated  in  county  court,  is  concluded,  799. 

TENANT — See  Landlord,  page  1407.     See  Lease,  page  1408.    See  Privies  ; 
subtitle,  Lessee,  page  1437.     See  Splitting;  subtitle,  Rent,  page  1466. 
Subsequent  suit  concerning  the  land  does  not  affect  the  tenant  if  he  is  not 

made  a  party,  1082. 
Title,  tenant  who  has,  does  not  lose  it  by  a  recovery  by  his  landlord,  471. 

TENANT  FOR  LIFE— See  Privies  ;   subtitle,  Contingent  interests,  page 
1430. 
Reversioner  is  not  privy  to,  1192. 
Vested  remainderman,  is  not  privy  to,  1192. 

TENANT  IN  COMMON, 

Is  not  privy  to  the  others,  1191,  1192. 

TENANT  IN  DOWER, 

Reversioner  is  in  privity  with,  1192. 

TENDER  WANTING, 

Suit  defeated  because  of,  is  no  bar,  195,  196. 

TEST  OF  SAME  CAUSE— See  Principle  involved  in,  page  1427. 
Will  same  evidence  support  both  actions?     603-606. 
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TESTATOR, 

Probate  of  will  fails  to  show  he  was  an  adult,  when,  632. 

THEFT— See  Larceny,  pages  1407,  1408. 

THINGS  ADJUDICATED— See  Issues,  pages  1390-1403. 

THIRD  PERSON— See  Stranger,  pages  1472,  1473. 

TITLE-BOND  PURCHASER, 

Rights  of,  are  not  settled  in  partition,  when,  599,  600. 

TITLE  IN  DETINUE, 

Can  not  be  inferred  by  argument,  79. 

TITLE  TO  GOODS— See  Conversion,  page  1355.  See  Replevin,  page  1450. 
See  Goods,  page  1384. 

Adjudged  to  be  in  a  person,  bars  him  from  collecting  pay  as  clerk  for 

selling  them,  751. 
Assumpsit,  title  to  goods  in,  what  dees  not  adjudicate  it,  800. 
Confirmation  of  title  to  goods,  dismissal  of   A's  bill  for,  bars  him  from 

further  defense  of  prior  action  at  law  for  their  conversion,  88. 
Corporate  stock,  when  decree  settling  title  to,  is  res  judicata,  792-795. 
Issue  being  solely  on  title,  quantity  and  proportions  are  immaterial,  561- 

563. 
Replevin,  recovery  in,  by  A  against  B,  bars  trespass  by  B  against  A,  776. 
Replevin,  title  in,  contested,  is  concluded,  800. 

Replevin,  title  in,  not  affected,  if  right  to  possession  alone  contested,  801. 
Replevin,  title  in,  not  affected  by  a  dismissal  and  order  for  return,  801. 
Stranger,  title  in,  what  does  or  does  not  adjudicate  his  title,  801,  802. 
Trespass  to  land,  title  to  goods  determined  in,  is  only  "incidentally  in 

issue,"  and  is  not  res  judicata,  43. 
Trover,  title  in,  determined,  is  res  judicata  in  slander  for  charging  theft, 

802. 
Trover,  title  in,  what  is  an  adjudication  of,  802. 
Trover,  title  to  other  goods  not  involved  in  the  action,  determined  in,  is 

not  res  judicata,  44. 
Trustee  suit  in  N.  H.,  title  determined  in,  is  no  evidence  in  trover,  53. 
Unborn  colt,  title  to,  determined  in  suit  concerning  its  mother,  is  imma- 
terial, 567. 

TITLE  TO  LAND — See  Concurrent  jurisdiction,  page  1352.  See  Defenses 
omitted,  page  1365.  See  Issues,  page  1397.  See  Land,  page  1407.  See 
Splitting,  page  1468. 

Attachment  suit,  title  to  land  determined  in,  is  not  res  judicata,  71,  72. 
Bankruptcy  proceedings,  title  in,  adjudicated,  is  res  judicata,  802,  803. 
Boundary  suit,  title  is  not  settled  in,  76,  641,  642,  803. 
City  ordinance,  title  to  land  determined  in  prosecution  under,  is  not  res 
judicata,  73. 
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TITLE  TO  LAND— Continued. 

Claim  case,  title  adjudicated  in,  is  res  judicata,  803. 

Cloud  on  title,  suit  to  remove,  title  adjudicated,  is  concluded,  808. 

Consent  decree,  title  adjudicated  in,  is  concluded,  151. 

Criminal  case  before  a  magistrate,  title  to  land  determined,  is  not  res 
judicata,  72,  73. 

Declare  title,  suit  to,  and  right  to  possession,  different  causes,  285-288. 

Ejectment,  title  determined  in,  is  conclusive  as  to  mesne  profits,  803. 

Equity,  title  determined  in,  is  concluded,  76,  700,  806-808. 

Forcible  entry  and  detainer  suit  does  not  involve  title,  475. 

Foreclosure  suit,  title  in,  what  shows  an  adjudication  of,  804,  805. 

Growing  trees,  right  to,  and  title  to  land,  but  one  cause,  281,  282. 

Guardian's  report,  title  adjudicated  upon,  is  concluded,  805,  806. 

Indirectly  determined  in  equity,  is  concluded,  76. 

Injunction  suit,  title  in,  adjudicated,  is  concluded,  806. 

Intervening  suit  for  rent,  title  determined  in,  between  plaintiff  and  inter- 
vening defendant,  is  concluded,  59. 

Law  and  in  equity,  adjudicated  in  either,  is  settled  in  the  other,  700. 

Note,  suit  on,  title  to  land  determined  is  concluded,  S06,  807. 

Partition,  title  in,  determined,  is  concluded,  807,  808. 

Partition,  title  determined  in,  is  concluded,  when,  487,  488. 

Pending  suit  in  India,  title  acquired  must  be  set  up,  217. 

Possessory  action,  title  determined  in,  is  not  binding,  566. 

Quieted  in  one  defendant,  settles  his  rights  as  to  codefendants,  600. 

Quieted,  what  fails  to  show,  711. 

Real  action,  title  adjudicated  in,  is  concluded,  808. 

Replevin,  title  to  land  determined  in,  is  res  judicata,  808,  809. 

Splitting  cause  of  action  in  suit  to  determine  title    to  land,  bars  the 
remainder,  382. 

Tax  proceedings  in  Louisiana,  title  is  not  affected  in,  809. 

"  Title  "  to  land,  and  the  "  cause  of  action  "  to  recover  it,  distinguished, 
898. 

Trespass,  title  in,  if  adjudicated,  is  it  res  judicata"^  52,  56,  810-813. 

Trespass,  title  in,  when  not  in  issue,  814-816. 

Water-rights  cases,  title  in,  determined,  is  concluded,  816. 

TITLE  TO  OFFICE, 

Contested  election  case,  determined  in,  is  conclusive  in  quo  warranto,  751. 

Quo  warranto,  determined  in,  is  conclusive  in  other  cases,  751. 
TITLE  TO  PEW  IN  CHURCH, 

What  fails  to  show  on  adjudication  of,  816. 
TITLE  TO  TRUST  ESTATE, 

Detei'mined  in  suit  for  an  accounting,  is  not  res  judicata,  45. 
TORT— See  Splitting,  page  1468. 

Contract  connected  with  tort,  when  two  causes,  383-387. 

Contract,  suit  upon,  is  barred  by  a  defeat  upon  a  tort  if  same  evidence 
will  support  both,  604.     Contra,  if  it  will  not,  604. 
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TOWN  BOUNDARY— See  Boundary,  page  1347. 

TOWN  ORDINANCE, 

Suit  to  test  the  validity  of,  must  include  all  causes,  251. 

TRADE-MARK   SUIT, 

Issues  tried  in,  may  be  shown  by  parol,  804,  865. 

TRESPASS  DE  BONIS  ASPORTATIS, 

Recovery  in,  passes  title  to  defendant,  and  bars  a  suit  against  another  for 
their  proceeds,  1070. 

TRESPASS  QUARE  CLAUSUM  FREGIT.     See  Splitting,  page  1468.    See 
Tort,  page  1477. 

Boundary  determined  in,  is  not  concluded  in  New  Hampshire,  53. 

Divisible  cause  in  trespass,  what  constitutes,  206. 

Title  to  goods  determined  in,  is  not  res  judicata,  43. 

Title  to  land  in,  if  determined,  is  it  res  judicata,  56,  810-813. 

Title  to  land  decided  in,  is  not  res  judicata  in  New  Hampshire,  52. 

Title  to  land  when  not  in  issue,  814—816. 

Trover,  when  not  barred  by  a  defeat  in  trespass,  605. 

Water-rights  adjudicated  in  trespass  when  not  binding,  562,  563. 

TRIAL, 

Denned  in  India,  19. 

Unfair  does  not  affect  bar,  140. 

TROVER — See  Conversion,  page  1355.     See  Title  to  goods,  page  1476. 
Assumpsit  is  barred  by  trover  if  same  evidence  will  support  both,  604. 
Partial  recovery  of  damages  in,  is  a  bar,  337. 
Slander,  title  detei-mined  in  trover,  is  conclusive  in  slander,  802. 
Title  to  goods  in,  what  is  an  adjudication  of,  802. 
Title  to  other  goods  determined  in,  is  not  res  judicata,  44. 
Trespass,  when  defeat  in,  does  not  bar  trover,  605. 
Trustee  suit  in  N.  H.,  adjudication  in,  does  not  bar  trover,  53. 
Warrantor  of  defendant's  title  defends  him  in  trover  in  S.  C,  a  recovery 

by  plaintiff,  is  no  evidence  of  paramount  title  in  suit  by  defendant 

against  warrantor,  55. 

TRUST, 

Contested  rights  are  all  settled  in  a  suit  concerning  a  trust,  816. 

Individual  property  or  trust  property,  which  was  in  issue?  721,  722. 

Technical  as  distinguished  from  implied,  what  fails  to  show  an  adjudica- 
tion of,  817,  818. 

Validity  of,  what  does  not  show  an  adjudication  of,  816,  817. 

Will,  validity  of  trust  under,  determined  in  suit  as  to  accumulations,  is 
res  judicata,  46. 
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TRUSTEE — See  Privies,  page  1443.     See  Privies  ;  subtitle,  Contingent  in- 
terests, page  1430. 

Bond,  different  breaches  of,  give  different  causes  of  action,  391,  392. 
Exceptions  to  report  of,  overruled,  bars  action  at  law,  468. 
Expenses  of,  what  shows  a  settlement  of,  702. 

Foreclosure,  trustee  no  party  to,  beneficiaries  who  are  parties  must  raise 
that  question,  482. 

TRUSTEE  SUIT, 

Title  to  goods  determined  in,  is  no  evidence  in  trover  for  same  goods  in 
N.  H.,  53. 

u 

UNASSIGNED-DOWER  RIGHT, 

Purchased  by  defendant  pending  trespass  to  try  titles,  need  not  be  set  up 
as  a  defense,  463. 

UNBORN  CHILDREN — See  Privies  ;  subtitle,  Contingent  interests,  page 
1430. 

UNBORN  COLT, 

Title  to,  determined  in  suit  concerning  its  mother,  is  immaterial,  567. 
UNCONSTITUTIONAL  STATUTE, 

Suit  based  upon,  judgment  is  res  judicata,  141. 
UNDECIDED, 

Issue  or  matter  is  not  barred,  183,  184. 
UNFAIRNESS, 

Trial,  unfairness  in,  does  not  affect  the  bar,  140. 
UNITED  STATES, 

Not  bound  by  judgment  against  agent  or  tenant,  1073, 

State  and  United  States  may  both  prosecute  the  same  act  criminally,  959. 

UNSOUNDNESS  OF  MIND, 

Adjudication  of,  and  the  appointment  of  a  guardian  for  the  non  compos, 

bind  all  persons,  1023. 
Date  of,  adjudicated  in  one  case,  is  it  any  evidence  of  unsoundness  at  a 

different  date?  818,  819. 
Date  of  commencement  of,  adjudicated  in  inquisition  proceedings,  effect 

of,  40,  1039-1044. 
Deed,  insanity  determined  in  suit  to  set  aside,  is  conclusive  as  to  another 

deed  executed  at  same  time,  76. 
Guardianship  and  wills,  present  different  issues  in  regard  to  unsoundness 

of  mind,  826-828. 
Will,  sanity  of  testator  contested  in  proceedings  to  probate,  determines 

what  in  regard  to  contracts,  825,  826. 
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USE  AND  OCCUPATION, 

Replevin  for  rent  in  arrear,  defeated,  bars  a  suit  for  use  and  occupation, 
819. 

USURY, 

Amount  of,  fixed  by  a  decree,  is  conclusive,  392. 

Contest  over  usury  not  made  in  suit  on  first  note  of  a  series,  may  be  on 

the  second,  520. 
Defense  that  must  be  used,  is,  498,  499. 
Existence  of,  adjudicated  at  law  and  in  equity,  701. 
Existence  of,  what  is  an  adjudication  of,  820. 
Mortgagee,  suit  by,  for  possession,  if  he  defeats  the  plea  of  usury,  that  will 

bar  the  same  plea  to  a  writ  of  entry,  819. 
Note,  if  the  plea  of  usury  is  defeated  in  suit  on,  that  will  bar  the  same 

plea  to  a  suit  on  the  mortgage,  819. 

UTTERING  FORGED  PAPER, 

False  pretense  and  uttering,  when  but  one  offense,  1240. 

V 

VACATING — See  Cancellation,  page  1347.     See  Setting  aside,  page  1455. 

VALUE, 

Building  plans,  of,  what  is  an  adjudication  of,  820. 

VARIANCE, 

Criminal  causes,  in — See  Issues  in  criminal  causes,  page  1403. 
Description,  in,  suit  defeated  because  of,  is  no  bar  to  a  new  one,  196. 

VENDEE— See  Privies,  page  1443. 

VENDOR — See  Privies;    subtitle,   Indemnified   person,   page   1433.      See 
Privies;  subtitle,  Vendee,  page  1443. 
Vendee  on  condition  and  vendor,  are  not  privies,  1197. 

VENDOR'S  LIEN, 

Foreclosure  of  same  lien  on  one  note,  does  not  affect  the  holder  of  another, 
if  not  made  a  party,  1082. 

Note,  suit  to  foreclose  vendor's  lien  upon,  defeated,  does  not  show  that 
the  note  was  not  a  gift  from  defendant  to  plaintiff,  745. 

Right  to  hold  possession  under  a  vendor's  lien,  adjudicated,  bars  defend- 
ant from  claiming  rents,  (§  384),  782. 

VERDICT, 

Defective  in  criminal  case,  how  affects  jeopardy,  1289-1293. 
Directed  by  court  of  equity,  is  no  bar  until  judgment,  120,  121. 
Directed  for  the  defendant  on  all  the  evidence,  bars  a  new  suit,  292. 
No  bar  before  judgment,  119. 
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VESSEL-OWNERS, 

Number  of,  when  immaterial,  557. 

VESTED  REMAINDER, 

Existence  of,  adjudicated  at  law  and  in  equity,  687. 

VESTED  REMAINDERMAN, 

Tenant  for  life  and  he  are  privies,  1192. ' 

w 

WAGES— See  Splitting  ;  subtitle,  Services,  page  1467.  See  page  1455. 

Exempt  wages  garnished  in  foreign  state  may  be  recovered  back  in  home 

state,  474. 
Time  when  due,  what  shows  an  adjudication  of,  735. 

WAIVER, 

Res  judicata,  what  constitutes  a  waiver  of,  and  its  effect,  509. 

WARRANTEE  AND  WARRANTOR— See  Privies;   subtitle,   Indemnified 
person,  page  1433. 

WARRANTY — See  Breach  of  warranty,  page  1347. 

Defendants'  title  not  being  in  issue  as  between  themselves  in  a  suit  for 
conversion,  their  rights  between  each  other  in  respect  to  a  breach  of 
warranty,  are  not  settled,  600. 
Recovery  on,  when  bars  a  new  suit,  392. 

WASTE, 

Ejectment  and  waste,  when  constitute  two  causes  of  action,  680. 
Specific  performance  suit,  waste  committed  pending,  will  not  support  a 

new  action,  350. 
Trespass  upon  land  and  waste  constitute  two  causes  of  action,  390. 

WATER-RIGHTS— See  Splitting,  page  1469. 

Adjudicated  at  law  or  in  equity,  are  concluded,  701. 

Issues  decided  in,  can  not  be  shown  by  parol  when,  865,  866. 

Issues  uncertain,  no  bar  to  new  suit,  823. 

Natural  watercourse,  what  adjudicates  its  non-existence,  821. 

Proportional  rights  of  parties  in  water,  determined  in  trespass,  is  not 

binding,  562,  563. 
Quantity  of   water  which  party  is  entitled  to  use,  what  adjudicates, 

822,  823. 
Quantity  of  water  used  by  mill,  what  is  not  an  adjudication  of,  824. 
Stream,  rights  in,  contested,  are  res  judicata,  820,  821. 
Supply  of  water,  contract  for  with  city,  when  issue  is  immaterial,  568. 
Supply  of  water  total  breach  of  contract  for,  gives   but   one   cause    of 

action,  393. 
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WATER-RIGHTS—  Continued. 

Title  to  land,  determined  in  a  water-rights  case  is  res  judicata,  816. 
Trespass,  proportional  rights  of  parties  determined  in,  is  not  binding, 
562,  563. 

WAY — See  Right  of  way,  page  1452. 

WIDOW, 

Administrator,  judgment  against,  does  not  bind  widow,  934. 

Election  of,  under  will,  adjudged  in  suit  by  administrator  against  pur- 
chaser and  heirs,  does  not  settle  that  fact  as  between  the  defendants,  if 
there  was  no  issue  between  them,  600,  601. 

Husband's  rights  for  an  injury  to  him,  and  her  rights  for  the  same  injury 
constitute  two  causes  of  action,  397. 

WIDOW  OR  NO  WIDOW, 

Letters  of  administration,  question  of  widow  or  no  widow  determined  in 
proceedings  for,  is  not  "directly  upon  the  point,"  and  is  not  binding, 
47,  48. 

WIFE — See  Husband  and  wife,  page  1386.    See  Marriage,  page  1411. 

Board  of,  when  grounds  of  recovery  for,  can  not  be  shown  by  parol,  866. 
Negligent  injury  to  wife,  her  recovery  is  conclusive  for  husband  in  his 

suit  for  her  care  and  loss  of  service  (§§  511,  513),  1018, 1020,  1021 
Paramour  and  wife  are  not  privies,  1197,  1198. 
Support  of.     See  Support,  page  1474. 
Will  of.    See  Will,  page  1483. 

WILL, 

Canceled  in  law-court  as  to  land,  does  not  affect  it  as  to  goods  in  the 

ecclesiastical  court,  73,  74. 
Canceled  in  probate  court  as  to  goods,  does  not  affect  it  as  to  land  in 

chancer}-,  74. 
Cancellation  suit  defeated,  when  no  bar  to  contest  of  its  execution,  250. 
Cancellation  suit,  in,  executor  and  those  having  vested  interests,  represent 

those  having  contingent  interests,  989,  990. 
Cancellation  suit,  that  plaintiffs  are  bastards  without  interest,  is  a  de- 
fense that  must  be  made,  415. 
Construed, 

Character  of  interest  of  parties,  immaterial,  when,  566,  567. 
Commissions  of  executor,  immaterial,  when,  550. 
Consent  decree,  by,  is  concluded,  152. 
Devisees,  when  not  bound  as  between  themselves,  602. 
Land,  as  to,  immaterial,  when,  552. 
Probate  court,  in,  is  res  judicata,  825. 
Quantity  of  interest  of  parties,  immaterial,  when,  561. 
Equity,  validity  of  will  determined  in,  is  conclusive  in  probate  court,  720, 
721,  828-830. 


INDEX. 


1483 


[Beferences  are  to  pages,  Vol.  I,  pp.  1-624,  Vol.  II,  pp.  625-1335.'] 
WILL — Continued. 

Existence  of  will,  contested  in  ejectment,  bars  same  contest  in  probate 
court,  828.     See  Validity  of,  infra. 

Existence  of  will,  decided  in  a  partition  suit,  binds  as  between' defend- 
ants, 602. 

Forgery  of  will,  defense  of,  in  a  suit  by  the  executor,  is  barred  by  decree 
of  probate,  7. 

Forgery  of  will,  determined  in  suit  to  set  aside  a  compromise,  is  not  col- 
lateral and  is  conclusive,  49. 

Forgery  of  will,  is  an  indictment  for,  barred  by  its  probate  ?    8,  9. 

Fraud  in  procuring  will,  suit  to  set  aside  for,  is  barred  by  its  probate,  7. 

Guardianship  and  wills,  suits  concerning,  involve  different  issues  as  to 
insanity,  826-828. 

Lost,  denial  in  probate  court  of  the  right  to  establish  a  will  as  lost,  bars 
its  use  in  partition,  76. 

Probate  of,  binds  all  persons,  1024,  1025. 

Probate  of,  denied  after  a  contest,  bars  a  new  application,  828. 

Trust  under,  determined  in  suit  as  to  accumulations,  is  res  judicata,  46. 

Validity  of,  determined  at  testator's  domicile,  is  res  judicata  in  another 
state,  76.     See  Existence  of,  supra. 

Validity  of,  determined  in  equity,  is  conclusive  in  probate  court,  828-830. 

Wife,  will  of,  adjudged  valid  in  equity,  bars  a  motion  to  set  aside  its  pro- 
bate, 720,  721. 

"WITH  PREJUDICE," 

Dismissal  in  equity  thus,  is  a  bar,  157. 

WITHDRAWING, 

Cause,  while  the  right  to  dismiss  still  exists,  does  not  bar  new  suit,  198. 

Counter-claim,  withdrawing  preserves  the  right  to  sue  upon  it,  199. 

Counter-claim,  what  is  not  withdrawing,  199-201. 

Items  of  an  account,  withdrawing  bars  them,  236. 

Set-off,  withdrawing  preserves  the  right  to  sue  upon  it,  199. 

WITHHOLDING, 

All  evidence  upon  a  cause  of  action,  or  counter-claim  or  set-off,  preserves 
the  right  to  sue  upon  it,  198-201. 

"WITHOUT  PREJUDICE," 

Dismissal  in  equity  thus,  is  no  bar,  167. 

Dismissal  thus  by  justice  of  the  peace,  effect  of,  174b 

WITNESS, 

Competent  in  one  suit,  and  not  in  the  other,  does  that  affect  the  bar? 

(§26),  116-118. 
Judgment  does  not  prevent  person  from  being  a  witness,  510. 
Privy,  a  witness  is  not  bound  as,  1198. 
Who  competeiit  to  show  what  was  contested  in  former  suit,  836. 


1184  INDEX. 
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WRONG  PERSON, 

Recoveiy  from,  is  no  bar  to  a  suit  against  the  right  one,  970,  1198,  1199. 

WRONGS— See  Fbaud,  page  1381.     See  Tort,  page  1477.     See  Trespass, 
page  1478. 
Contracts  connected  with,  when  two  causes  of  action,  383-387. 
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